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YBOAHA PASMATPAIDBA O CIIOPA3YMY O IIPU3HAILY
KPUBUYHOTI' AEJIA

1. IPEAMET U IINJb UCTPA’KUBAIbA

[Ipeamer aHanmu3e y OBOM pajy jeé KOMIUIEKCAH M OJHOCH C€ Ha NpoOIeMaTHKy
criopasyma O IMpH3HaWkby KPUBUYHOI Jejla IpeMa TEKCTY 3aKOHMKAa O KPUBUYHOM IOCTYIKY
Cpouje u3 2011. ronune (y masbem tekcry: 3KII), y3 y3umame y 063up M3mena u gormyna crapor
3KII-a u3 2009. rogune (KOjuM je MHaYe YKUHYT U 3BaHUYHO 3aKOHUK O KPUBUYHOM IOCTYIIKY
13 2006. roguHe,’ MPAKTHYHO MPe HEro IITO je yoIIuTe u 1moueo ja ce npumMemyje). Cropasym o
IpPU3HAKY KPUBUYHOI J€da je, Y MOMEHTY IOeuTKa MPHUMEME, OCTa0 Y OKBUPY 3aKOHHUKA O
KpUBUYHOM nocTynky u3 2001. TrOJIHHe,? Ka0 OCHOBHOM 3aKOHCKOM MIPOITUCY Y KOju Ccy yrpahene
CBE KacHHje M3MeHe U jomyHe. OBHM 3aKOHCKHM IPOMUCOM je 3amoyera pegopma KpUBUIHOT
MocTynka Tajamme JyrocmaBwje, oaHocHo naHac Cpbuje. Cnenehu  TeHaeHnmje
[10j€THOCTaBJbEeHha KPUBUUHOT TMOCTYIIKA, 3aKOHO/IAaBall je YBEO 3HayajHa peuiewma. M3menama u
nonyHama u3 2004. ronune, na nqonomewmeM HoBor 3KII-a 2006. ronuHe, Koju HHUjEe CTYNHO Ha
CHary, a HMHade je HOCHUO BEJIMKE IPOMEHE KPUBUYHO-TIPOLECHOI CHUCTEMa, U Ha Kpajy
noHomemeM M3mena u nonyna 3KII-a 2009. ronune, 3aBpliieHa je jeHa oJ npeaBuleHux eramna
y UCHYHEHhY MOCTaB/EHUX LIMJbEBA, KOJU ce orieAajy y mnoBehamwy e(puKacHOCTH KPUBHUYHOT
nocrynka. J[pyra erama ce orjefana y cTylamby Ha CHary HOBOI 3aKOHHKA O KPUBUYHOM
MoCTYNKy,® KOji je modeo ca mpumeHoM Tek O1. okrToGpa 2013. rommue. KommmekcHoct
IpeaMeTa UCTPaKMBamwa J0JIa3M JI0 U3pakaja M Ha OBOM IIOJbY, jep Cy y 00a 3aKOHCKa TEeKCTa
caJp>kaHe MPOMEHEe M pa3lIinyMTa pellewma y MOorjeny IMperoBapama U CIOpa3yMeBama O O
MIPU3HAKY W3BPIICHA KPUBHYHOT JIENIa.

[lpaBHM HMHCTHTYT cmopa3ymMa O TpU3HaKky KPHUBHYHOT Jeja IOTHYe ca
aHIJIOCAKCOHCKOT MPaBHOT TMOJpYyYja, a JaHac je y IpuMeHH y cBe Behem Opojy KOHTHHEHTAJIHUX

NIPaBHUX CHCTEMa, Ma Tako U y 6usmuM penyonukama COPJ, a nanac camocTaaHUM Jp)kaBama.

! «Cnyx6enn rmacauk PerryGmuke CpGuje 6poj 46/06.
2 «“Cryx6enn rmacuuk CPJ* 6poj 70/01 u 68/02.
¥ “Cimyx6enn rmacuuk Perry6muke CpGuje” 6poj 72/11.



Cnopaszym mpezcTaBiba MOjeHOCTAB/LEH HAYMH IOCTYNamka Y KPUBUYHUM CTBApHMa, Y KOjuUMa
ce KpUBHYHHM IPEIMET perraBa Harog0oM u3mely Tyxnona u OKpuBJbeHOT, 03 cripoBol)ema mim
cKkpahMBameM TJIaBHOT TPETpeca, a CacTOju C€ Yy IMpHU3Hamy HU3BpIICHa KPUBUYHOT JeNia O]
CTpaHe OKPHUBJHEHOI' Y 3aMEHY 3a TYXHO4eBO oOehame na he ra TepeTHTH 3a Mame HEro HiTo
omoryhaBajy moka3u, 3aTUM aa Ta Hehe TepeTUTH 3a HeKa KpUBUYHA Jela, WK Ja he TpaXuTH
TavyHO oJpeh)eHy KpUBUUHY CaHKIH]Y.

[{ums aucepranmje je aHaim3a oApenada 3aKOHHMKA O KPHUBHUYHOM TIOCTYINKY KOjUM je
peryiaucaH CropasyM O MpH3HaWkby KPUBHUYHOT JieNa, T€ HEroB 3HAuadj 3a KPUBUYHO MPOIIECHO
3aKOHO/IaBCTBO, a MOceOHO 3a moBehame ePUKACHOCTH KPUBUYHOT IIOCTYIKA W HETOBO
MOjeTHOCTaBJbEE, Kao M Oopbda mpoTuB KpuMuHanuTera yomnmute. Takolhe, ananmmsupahemo u
ynopenutu oapendoe 3KII-a o cnopasymy o nmpu3Hamy KPUBHUYHOT Jieia ca ojApenada ca uCTOM
TEMaTHKOM JPYTUX JIp’KaBa Koje ra caapke. Ped je mpeBacxomHO O qpKaBama y OKpYKEmY, alld
U IpyruM BehMM W pelleBaHTHHUM KPHBHYHHMM MPOLIECHUM 3aKOHOJABCTBUMA. Y JpiKaBama y
KOjUMa ce NpuMemyje aHanu3upahemMo M CyacKy Hpakcy, T€ yKa3aTh Ha MPEIHOCTH M MaHe
WHCTUTYTA, aJT1 ¥ Ha IPOOJIEME KOjH C€ jaBJbajy y MPAKCH.

300r aKTyemTHOCTH CIOpa3yMa O NPU3HAKY KPUBUYHOT JieNa y TEOPUjU KPUBHUHOT
MPOLIECHOT MpaBa U y MPaKCH CYIO0Ba, y OBOM pajJy OBaj NMPaBHU WHCTUTYT mpoydaBahemo ca
TEOPHjCKOT  acCleKTa, 3aTUM ca acleKTa HeroBOT JITUCIATUBHOT  perylucama Y
KPUBUYHOIIPOILIECHOM 3aKOHOJIABCTBY M Ca acIeKTa HEroBe MPUMEHE Y CYACKOj Mmpakcu. pyrum
peurMa, cropasym hie OMTH TPOYYeH ca KPUBUYHOIIPOIIECHOT M KPHUMHHATHOMOJIUTHYKOT
acIieKTa, Te ca acrekTa jynukarype. [Ipe cBera, ca KpUBHYHOIPOLIECHOT aclieKTa aHaau3upahemo
3aKOHCKe o/ipeq0e KojuMa ce peryiuiie Haroaba, Kao U onpeljeHa TeopeTcka cxBarama O MCTOj,
U TO Kako ayropa u3z Cpouje, Tako U MOCICHUKA MPaBHE MUCIIH U3 3eMalba y OKpykewy. Haume,
MaKO je OBaj MHCTHUTYT JAHAC PETyJHCaH Yy KPUBUYHOMPOIECHOM 3aKOHO/ABCTBY CBHX JIpiKaBa
Hekajammwe JyrociaBuje, Mel)y mwuMa mocToje 3HavyajHe pasznuke. Takole, LenOKynHO
npoydaBame cropasyma Owmhe wu3BpIIEHO Yy cKionmy MeljycoOHe TOBE3aHOCTH ca JPYruM
WHCTUTYTHMAa KPUBHYHOT TPOIECHOr IMpaBa. KpUMHUHATHOMOIUTHYKH aCIEKT MPOyYaBama
aHaM3Upa W carjiefaBa CIOpa3yM ca aclekTa HeroBe IPYIITBEHOIOIUTHYKE CaIpKHHE,
(GyHKIMje W IEeTMCXOAHOCTH, OJHOCHO, Ca acleKTa HEroBe OMNPaBJaHOCTH U E(PHUKACHOCTH Y

cy30Hjamby KpUMUHAIUTETA.



Konauno, cnopa3zym o npu3Hamy KpUBUYHOT Jesia Ouhe carienaH u ca aclekTa Hherone
MpUMeHe y cyjackoj npakcu Peny6nuke CpOuje, Kpo3 Mmpu3My MPBUX HCKYCTaBa OJf MOMEHTA
MMIUIEMEHTAIMje OBOT TPAaBHOT MHCTUTYTA y MPABHU KUBOT W KPUBUYHOMPOIECHU CHCTEM
npxkase. Takohe, mahemo mpukas mpakTUYHE MPUMEHE CIIOpa3yMa O MPU3HAKY KPUBHYHOT J1eia
y npxkaBama OuBlie JyrocnaBuje, a npe cBera bocHe m Xepreropude u XpBarcke. HaBeneno
carjenaBame o0yxBara oOMM M TUHAMHUKY H-ETOBE MPHUMEHE, KaKo y OJHOCY Ha yKyNaH Opoj
ocyheHux i, Tako U Ha yKynaH Opoj M3peueHNX KpUBUYHKX caHKIMja. Ha kpajy, a ¢ 003upom
Ha YUHCHUILY J]a j€ CIOpa3yMeBame O MPU3HAKY KPUBUYHOL Jela jelaH OJ MHCTPyMEHAaTa 3a
ehUKaCHHjU KPUBHYHM IIOCTYIAK, Ha Kpajy paaa hemo martu m ozapehene mpemrore de lege
ferenda ¢ nusbeM cTBaparma ageKBaTHUje HOPMATHBHE OCHOBE 3a MOCTHU3aMhE¢ OBOT [UJbA, H TO Y

00JIMKY TIPEe/IJIora 3aKOHCKOT PelICHa.

2. OIMPABJAHOCT UCTPAKHBAIbA

OmnpaBgaHocT pajga, Kako TEOPHjCKAa TaKO M IMPAaKTH4YHA, Haja3d c€ MPBEHCTBEHO Y
aKTyelnHocTu npodaemaruke. CropasyMoM O MpH3HaWBY KPUBUYHOT JeJla U HBerOBUM YTHLAjeM
Ha e(PUKaCHOCT KPUBUUHOT I'OEHha, AyTOPH U3 CTPAHUX 3eMajba ce 0aBe Beh nyru HU3 roauHa,
1ok je Ha noapyyjy Cpouje, bocue nu Xepuerosune u llpue ['ope cutyanuja, mehyrum, 3HaTHO
npyraurja. Tex mocnenmux roauHa je o0jaBibeH Behu Opoj wiaHaka W CTPYYHUX pajoBa W3
00JIacTH IperoBapama O MpHU3HaWkYy U3BpIIEHa KPUBUUYHOT Jena. Ha ocHOBY Tora, IiaHupaHo
HCTPaXMBakE UMa HAy4HY U JIPYIITBEHY ONpPaBAaHOCT, KOja Ce Orjie/ia y pellaBamy mpobdiema
ca KOJUM Cy CYOYEHM IpaBHHUIM KOJU y OKBUPY CBOJUX CBAKOJHEBHUX IIOCJIOBa 3aKJbydyjy
CTIOpa3yM O MPU3HAKY KPUBUYHOT JIENa, alli U pellaBamy AuiieMa ca KojuM ce cycpehy HaydHu
panHuIM y oBoj obnactu. V3 HaBeneHux pasnora, Hagamo ce ja he oBaj cBeoOyxBaTaH paj
o0oraTUTH 3a cajla CHpOMaIlIHY JIMTEpaTypy U3 oBe 001acTH, anu u Aa he momohu npaBHUIIMMA
MpakTHYapuMa MPHITHKOM pelliaBamba KOHKPETHUX Mpo0ieMa y pakcH.

OcHoBuu ratio legis ysohema crmopazyma O TpU3HAKHY KPUBHYHOT Jefia Yy CPIICKO
KPUBUYHOIIPOLIECHO 33aKOHOJABCTBO je mnoBehame e(UKACHOCTH TOCTYNKa U HEroBO
nojeqHocTaBbewe. He Tpeba, melyTum, ucnmycTuTy M3 BHJA /@ je jeJjaH O]l BaXKHUX IMJbEBA
pedbopMe W wu3jeAHAUCHE CTpaHaKa TpEI 3aKOHOM, KOjU C€ OBHM HWHCTUTYTOM HACTOJH

ocTBapuTH. YnmeHnIa je Ja ce KPUBUYHM IMOCTYNAaK MHOTO Op’ke OKOHYa IyTeM CIlopa3yMa,



IITO UMa 3a MOCJICIUITY BEeroBO 3HATHO nojedTumemne. Y CjenumeHnM AMepudukum JlprxkaBama,
I/Ie je MHCTUTYT CIIoOpa3yMa O MPU3HAKY KPUBUYHOT JIejla CBOJEBPEMEHO YBEICH y CllydajeBHUMa
HEJ03BOJHCHE MPOU3BOIHEC aTKOXO0Ja, a YOP30 MOTOM M HapKOKpUMHUHANHTETa, HajMame 90%
cllydajeBa ce pelu Ha oBaj HauuH. MTanuja, kao mpBa 3eMJba y EBponu Koja je uMIIeMeHTHpalia
CIOpa3yM, UMa HIDKU MPOIEHAT CYICKHUX MpPEAMeTa PEelIeHUX MyTeM MperoBapama O MpHU3HABY
KpUBHUYHOT Jiesia, a To je y mpoceky 15% romumme. Mehyrtum, Uranuja, mopen crnopasyma
OJTHOCHO, patteggiamento-a, uma y CBOM KPHBHYHOM HPOIIECHOM 3aKOHOJABCTBY jOII YETHUPU
nmoceOHa IMOCTyIMKa, KOjuMa je Takohe musb pacrepeheme cymoBa u moehame edukacHocTH
nocrynka. ¥ Hemaukoj, copasym O MpH3Hamy KPUBUYHOT Jeia ce (aKTUYKU MPUMEHHBAO
Oyrd Hu3 roauHa, anu je Tek 2009. roaumHe W 3aKOHCKH perynucaH. DpaHiycka y CBOM
3aKOHOJIABCTBY Takohe mma onpeheny Qopmy crmopazyma, Koju ce MOXKE 3aKJbYUUTH CaMo 32
JaKma KpuBMYHa Jena. Pycwja, yBohemeM MOpPOTHOT CHCTEMa WHKOpIopucaia je y
3aKOHOJABCTBO M MHCTUTYT KOjU j€ MpeaMeT OBor pajga. Y AycTpuju je, Takobe, cropazym o
MpU3HAKy KPUBUYHOT Jiela Y pa3iuyuTUM (popmMaMa ersucThpao y CTBApHOCTH, HAKO HUje OHO
3aKOHCKHM PETYJHCaH, ¢ OCHOBHMM IIHJBEM Jla CKpaTH cyleme, ajli He M Jia ra y MOTIIYHOCTH
nz0erHe.

Y Peny6nuuu Cprckoj, cnopa3yM O MpU3HAKY KPUBUYHOT JIela C€ MPUMEHYjE O]l
2003. romuHe ca ycrexoM, TayHHMje O] 3aKOHOJABHUX IPOMEHAa KOJUM je KOHLENT CYyICKe
UCTpare 3aMemeH TyXWiadkuM. CBa 4YeTHpH 3aKOHAa O KPUBHYHOM TOCTYNKY bocHe
XepuerosuHe cajpke oBaj npaBHU MHCTUTYT. LlpHa T'opa je, y ckiomy pedopmu KpuBHUYHO-
IIPOLIECHOT 3aKOHOJIABCTBA, YBENa CIOpa3yM. XpBaTCKU 3aKkoHOJaBall je Mel)y mpBuM Ha
bankany kpeHyo y pedopmcke mojyxBaTe, MPENo3HAT/bUBE MO MHOIITBY IMOKYIIaja yBohemwa
BHUIIIE KOHCEHCYaTHUX (POPMH pellaBama KPUBUYHUX MpenMeTa. EkcriepiMenTanno, XpBarcka je
yBella y 3aKOHOJIaBCTBO INPECYAY Ha 3aXTEB CTpaHaKa y MCTPa3H, alld MHCTUTYT HUjE 3aKUBEO Y
MIPAKCH, 114 j€ 3aMEEH MOCTYIIKOM Ipecyhema Ha OCHOBY 3aXTeBa CTpaHaKa.

Ha ocHoBy wu3nokeHor MokeMo pehu na cmopasym o Npu3Hamy KPHUBHYHOT Jiena
MPEJCTaBJba jeAHY O TJaBHUX AOPTH TOKA KPUBUYHOT TMOCTYINKA. YBEICH y BEIHKOM Opojy
Ip’kaBa, CIIOpa3yM j€ Pas3IuduTO PEryjiucaH, ajid je HWIaK OCTao jelaH of HajeUKaCHUjUX
HauMHa pemaBama npeaMera. CXOAHO TOME, HEONMXOAHO je Ja Ce CIOopasyM O MpU3HABY

KPpUBUYHOT ICJIa CUCTCMATCKHU U CBCO6YXB2[THO 06pazu/1 Ha jCI[HOM MCCTY U YKaK€C Ha HCTrOB



HECYMIbMB 3Haya] W Beluke MoryhHoctu y pactepehemy cymoBa W TI0j€THOCTaBIbCHY

KPUBHUYHOT MOCTYIIKa, a IpU TOM He uayhu Ha ymtp0 mpaBuma u ci1000/1aMa OKPUBJHEHOT .

3. METOA0J/IOTUJA UCTPAKHNBAIbBA
3.1. TINIPUMELEHHU METOJH

N3yuaBame criopazyma o IpHU3HaWBy KPUBHYHOI Jie€a, KA0 PEJATUBHO HOBOT IPaBHOT
MHCTUTYTA Y CPIICKOM KPHUBHYHOM IIPOLIECHOM 3aKOHOJABCTBY, j€ CIIOKEH Ipouec, ma he
IPUIMKOM peajin3aliije MOCTaBJbEeHOI 1IUJba MPEUIOKEHOT pajia OUTH yroTpeOJbeHU aJleKBaTHU
Hay4yHM METOAM paJM yIlo3HaBama U IpoydaBama IOCTOjehuX TEOPUJCKUX M MPAKTUUYHHUX
cazaHama. Y pangy he OWTH MpUMEmEH CKyN pa3HOBPCHUX METOJOJOMIKMX IMOCTYIaKa KOjU ce
IpUMEBY]y Y 00JacTH APYIITBEHUX HAayKa, a KA0 OCHOBHHM METOJ KOpHCTHhe ce AHjaJeKTHUKH
METOJ, Kao IIOCTyNaK HCTpaXuBama U OOjallkbaBama I10jaBa 3aCHOBAHMX Ha CIIO3HAjU
CTBApHOCTH, Y KOjOj, H3Mel)y ocTajor, Hacrajy M HEKe HOBE IojaBe. 3aTHM, Yy OBOM
UCTpaXHBamwy KopucTuhe ce mogany u3 nocrojehux m3Bopa moparaka, ajal U U3 UCKJbYUUBO 32
OBO HCTPaXXMBamke CTBOPEHUX, KA0 M HayYHA W CTPYYHA JIMTepaTypa Koja motude u3 qomaher u
YIOPEAHUX MpPaBHUX CHUCTEMA, T€ CTAaTUCTHUYKM TMOJalld, HOpPMAaTHBHA JIOKyMEHTa U Jpyru
NPUKYIUBEHU TMOjalM. Y KPUBUYHOM HIPOLIECHOM 3akoHoAaBcTBY CpOuje, mojaBa cropasyma o
MpU3HAKY KPUBUYHOI Jella j€ CBaKako HOBa, Kojy hemo na wu3ydaBamo y MelycoOHO]
MOBE3aHOCTH U JIETEPMUHHCAHOCTH Ca APYTHM MIPABHUM HHCTUTYTHMA.

CriopazyMm o npu3Hamby KPUBHUYHOT JIeja je, HAPaBHO, PEryJiMcaH 3aKOHCKUM TEKCTOM,
TayHHUje, 3AKOHUKOM O KpUBHYHOM nocTynky u3 2011. ronune. Camum TuM, Hy>kHO ce Hamehe u
MIpUMEHA JOTMaTCKOT METO/1a, KOJUM ce yTBpl)yje cMUCca0 IPaBHUX HOPMH, Y3pOUHO-TIOCIIEIUYHE
BE3€ U CaJIpKaju CBECTH cyOjekaTa mpasa. J[pyrum peunma, OBUM METOJOM C€ YTBpl)Yyje UCTUHUT
caJp)kaj MpaBHMX I0jaBa. 3aTUM, NpUMEHHMNEMO M JIOIMYKH METOJ, Kao METOJ KOJUM Ce
yTBphyjy Joruuke Be3e u3Mmel)y paznuuuTux JenoBa mpaBHOr cuctema. [lomohy mormatuykor u
JIOTUYKOT MeToja, carjieqaheMo cropasyMm O IMpHU3HaWHy KPUBHUYHOT Jiela Kao MPaBHO-JOTHYHO
MOBE3aHy LIETUHY.

VY uuiby carjienaBamba KOHKPETHUX OOJIMKA M pa3Boja MPAaBHOT MHCTUTYTA O MPHU3HAbY
U3BpIICHAa KPUBUYHOI  JleJla Yy I[OJelMHUM  YINOPEAHUM KPUBUYHMM  IPOLIECHUM

3aKOHOJaBCTBHMaA, Ka0 U BbUXOBUM MGBYCO6HI/IM CIIMYHOCTUMA U pa3jiMKaMa I10 OBOM IIUTAly, Y
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pany he 6utu yrnotpebsbeH yropeaHu U HCTOpHjcku MeTo . [Topen mux, Hen30exHa je ynorpeda
COITMOJIONIKOT METO/a, KOjUM heMo Ja HCTpPaXKUMO JAPYINITBEHY CTpaHy HHCTUTYTa, |
aKCEOJIOMIKOT MeTo/a, 0e3 Kojer HeMa MPOMEHE JIp)KaBe M IpaBa, a MHCTHTYT CIIOpa3yma o
MpU3HAky KPUBUYHOT Jelia MpeacTaBiba mpomeHy oapeheHor nema mpaBa. Takohe, y pany he
OuTH ymoTpeO/b€H W EMIHUPHUJCKU METOJ, y OKBHUPY Kojer he Outm 00aBJHEHO TPYITHO
aHKEeTHpame Cyauja, Ty)Kuiana u OpaHuiamna, yume hemo mohw 10 mojataka o MPaKTHYHO]
IPUMEHHU CIlopa3ymMa O MpHU3HAKY KPUBUYHOT Jeja Kao M MpoOjeMHMa KOjH ce jaBibajy Y
MIPaKCH.

Ha kpajy, xopuctuhemMo W je3W4YKH METOM, yiiazehw y je3W4Ky aHaln3y 3aKOHCKHX
onpenaba KojuMa je peryjucaH CIopa3yM O MpH3HAWkbY KPUBUYHOT Jieia, U HHMXOBOM IPABOM
cmuciny. IIpumeHa cropasyma y CyACKOj mpakcu Owhe carjemaHa ¥ MOMONhY CTaTHCTHYKOT
Merona. IberoBum kopuinthewmem yrBpauhemMo o00uM, AUHAMUKY U CTPYKTYpPY IPHUMEHE
criopasyma O IpH3HaWKYy KPUBUYHOT Jejia y mpakcu cyaoBa y PemyOmumm CpOuju. Takobe,
MPUMEHOM CTATUCTHYKOT MeToia nobuhemMo M 100py OCHOBY 3a H3BOhCHE 3aKJbyUuHUX
pa3marpama O cropasymy, anu u ¢opmyinucamy onapehenux mpemiora. Ha kxpajy, mpumena
CTaTHCTUYKOT MeToAa omoryhwhe wm3Boheme oxapeheHnx 3akjbydaka O caMOM 3HA4ajy
MperoBapama o MpU3HakY H3BPLICHA KPUBUYHOT JIeja Y CAaBPEMEHOM KPHBHYHOM MOCTYIKY Kao
HOBOT TIPAaBHOT WHCTUTYTA, a MTO he CTBOPUTH OCHOBY 3a (opmynucame npemiora de lege

ferenda.

3.2. 3AJALH UCTPAKHNBAIbA

Ha ocHoBy yTBpheHOr musba HCTpaxkuBama (OPMYyIUCATH CMO OCHOBHH 3a/aTak
HCTpaXKNBambA:

Ananuzupamu cnopazym o NpusHary KpUSUUHO2 0eld, YMEpOUmu 1e2o8y no8e3anocm
Ca CIUYHUM UHCMUMYMUMA V KPUBUYHOM NPOYECHOM Npagy, me aHAIU3Upamu npeoHoCmu u
Mane Hageoenoe UHCMUmMyma, 1we208 ymuyaj Ha eehy eguxacHocm u nojeoHocmasgmwerve
KPUBUYHOZ NOCMYNKA U CMarerbd MpowKosa ucmos, Kao u ymuyaj Ha cy3oujarbe
Kpumunaiumema u Mo2yAHOCMU NpumMeHe NPUIUKOM pPA30MKPUBArba KpPUBUYHUX Oend
0p2aHU3a8aHO2 KPUMUHATUMEMA.

IToceOHMn 3alallid UCTpaKMBakba CYy:
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VYTBpANTH cTeneH epUKaCHOCTH MOCTYMamka Y KpUBUYHOM MOCTYIKY ITpeMa MO3UTHBHUM
3aKOHCKHM IIPOIHCUMA.

YTBpIUTH NOCTYIAK 3aKJbyueHha CIIopazyma o MpHU3Hamby KPUBUYHOT JeTIa.

yTBpI[I/ITI/I Ja JM Cy MAaKCHMAJIHO 3arapaHToBaHa IIpaBa OKPUBJBCHOI MPUIIMKOM
3aKJby4YHMBarba CIIOpa3yMa O MpU3Haby KPUBHYHOT JAea.

VTIBpAUTH y KO0jOj MEpH CHOpasyM O MpU3HAkYy KPUBUYHOT Jeia JOHNPUHOCH
e(pUKaCHOCTH KPUBUYHOT IPOILIECa.

VYTBpAUTH OAHOC CIIOpa3yMa O MNpPU3HAKY KPUBUYHOT JElla M JPYrUX Hadena y

KpUBHUYHOM IIOCTYIIKY, a IIP€ CBETa HA4YCJIa UCTHUHE.

3.3. XHWIIOTE3E UCTPA’KHBAIbA

C 003upoM Ha TOCTaBJ/bEHE IHUJBEBE, Y OBOM paay MOLULIM cMO o cienehe ormmre

XHUIIOTEC3C, nojazehu O OCHOBHOTI CTaBa Ja je XUIIOTE3a YCIOBJbCHA I[C(bI/IHI/IcaHI/IM npeaAMETOM U

HayYYHUM IIUJBbOM UCTpaAKHBakba:

Cnopazym o npusHary Kpueuunoe 0end je UHCMUmym KpUGUYHOZ NpoYecHo2 npasd

nomohy Kojez je KpueuuyHu NOCMYNAK, Kao u 6opba npomue KpuMuHaiumema y YeauHu,

noje0HOCMas/beH, me je nocmao egpuracHuju, 3HavajHo cmaryjyhu pecypce, Kako mamepujanme

makKko u 6pemMeHcCKe, Heonxoowe 3a BObel-be Kpueu4dHoz nocmynka.

[ToceOHe xumnorese cy:

1.
2.

Crame 60p0Oe NpOTUB KpUMHUHAIUTETA HUj€ HA 33J0BOJbaBajyheM HUBOY.

KpuBuuHU NOCTYNIM MPESYTO TPajy.

CrnopazyM 0 Npu3Hamby KpPUBUYHOI jeja je 300r cBoje e(QUKACHOCTH Yy YNOPEIHUM
3aKOHOJABCTBUMA j€/laH OJI HajUpUMEHJbUBAHMJUX INPAaBHUX HHCTUTYTa KPUBHYHOT
IIPOLIECHOT IIPaBa.

CropazymMOM © TMpHU3HaWBYy KPUBUYHOI Jefla KPUBHUYHU MOCTYNIM ce ckpahyjy,
nojeTumyjy U ocTajy epuKacCHUjH.

CriopazyMm 0 mpu3Hamby KPUBHUYHOT Jejia NMpyXka BETHMKe MOTYRHOCTH pa30TKpHBama
M3BpIIMIIalla KpUBUYHUX JI€JIa U3BPILIEHUX Y CAYUECHUILTBY.

Cropa3yM o mpu3HaWmy KpUBUYHOT JeNla jeé KOMIAaTUOWIaH ca JPYrUM Hayeluma y

KPpUBUYIHOM IIOCTYIIKY.
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4. CUCTEMATHUKA UCTPA’KUBAIHA

C 003upoM Ha mpeaMeT MpeJIOKEHOT pajaa, a Apxehu ce Jnoruukor pegociena y
u3JNaramy, paj, nopei YBOAHOT Jieja U 3aBPUIHUX pa3MaTpama, CaJip:Ku TPU Jena.

Ha mouerky hemo nmatu yBojHa pa3marpama O CIOpasyMy O NpPU3HAKY KPUBHYHOT
nena. Y OKBHPY OBHX HM3JIarama y IPBOM IOTJIaBJby MpeaounheMo MpeaMeT U UJb MPEII0KESHOT
paga. CrnopasyMm O MNpU3HAKY KPUBHUYHOI JIea j€é HOBU NPAaBHU HHCTUTYT y KPUBUYHOM
MPOLIECHOM 3aKOoHOJaBcTBY CpOuje, Koju je yBelIeH HOBOJOHETHM 3aKOHUKOM O KPUBUYHOM
MOCTYIIKY, T€ Ta j€ HEONMXOAHO JETajbHO aHaNM3UpaTH. Y ApPyroM INOrNaBipy Mpukazahemo
JIPYIITBEHY OIpPaBJaHOCT HAIIer WCTpaXKUBama, a y TpehemM npuMemeHe MeToje Y
UCTPAXKUBAY.

[IpBu neo pama mocBeTMheMO OMIITHM pa3MaTpamkbuMa O CIOPa3yMy O MPU3HABY
KPUBUYHOT Jiesia. Y OKBHPY OBOT Jiena JfeduHrcaheMo mojaM cropazyma, OIpeiuTH My MECTO Y
CPIICKOM  KPUBHYHOM IPOIECHOM  3aKOHOJABCTBY W  OOjaCHHTH FETOBE OCHOBHE
KapakTepucTuke. 3aTuM hemo pa3jacHUTH IpaBHY MPUPOIY CIIOpa3yma, TO jeCT, OAPEAUTH Aa JIH
criopa3yMm TpeacTaBjba ojpeheHy BpcTa YroBopa HIM I[IEHTMEHCKOT cropasyma. [loTom,
objacuuhiemo ratio legis yeohemwa Haroa0e 0 mpu3HaWky KPUBUYHOT Jejda Y KPHBHYHO MPOIIECHO
npaBo CpOuje, a HakoH Tora hemo mpukasaTH OJHOC cropa3dyma ca epukacHomhy KpUBHYHOT
MOCTYIKa, Kao JeIHOM OJ NpuMapHux cermeHara pedopme. Hakon tora ycmemumhe mpukas
apryMeHara 3a ¥ MpPOTHB CIOpa3yMa O MpHU3HAKy KPUBUYHOT Jelia Y CPICKOM KPUBUYHOM
IIPOLIECHOM IIpaBy, HAKOH 4Yera cjelu IOrJiaBjbe MOocBeheHo OoAHOCY crmopasyma O HMpU3HABY
KPUBUYHOT JieJIa ca OCHOBHMM HauelnMa KPUBHYHOT MOCTynKa. Hamme, criopazym o mpu3Hamy
KPUBUYHOT JieJIa IPEBACXOIHO MOpa OWTH Y KOHCTENAIUj! ca OCHOBHUM HauyelliMa KPUBUYHOT
MPOLIECHOT TIpaBa, Kao PYKOBOJHHUM HJ€jamMa Ha KOojuMa MourBa 1eo cucreM. OBO MOINIaBIbe
hemo momenuTH Ha BHIIE IeNWHA, Koje he Outu mocBeheHe ogHOCy onpeheHor Havena ca
cniopazymoM. Tako, y IpBOM MOTJIaBJby heMo OJpeuTH MECTO CIopa3yMy y OJHOCY Ha HAdeslo
HCTHHE, Ka0 OJIHOCY KOjeM je y mocieame BpeMe nocBehnBana HajBeha maxkma 300T CyMBH y
IUXOBY KOH3UCTEHTHOCT. Hamme, jellHO 01 OCHOBHUX HadeJla KPUBUYHOT IPOILIECHOT IMpaBa
jecte Hayeno (HeKaJa MaTepHjajHe) UCTHHE, KOje Halla)ke CBUM CyOjeKTUMa KOjU YYECTBY]Y Y
MOCTYIIKY JJa KPUBUYHHU IMPEIMET PacBETNIC W J1a WCTUHUTO YTBpJAE CBe 4HMmbeHHUIle. MelhyTum,

CIOpa3yM IpeJCTaBJba pe3ylTaT NperoBapama H3Mel)y TyKuola U OKPUBJBEHOT, yCIEH uera
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HaJlaKeHhe HCTUHE MOXE OWTH CTaBJbEHO NOJ 3HAaK NHTama. 300r TOra CMO OBOM OJHOCY
MOCBETWIH IyXKHY TaXmby, y3 oOpasiarame Kako (Gprino3o(ckux Tako ¥ MPaBHUX apryMeHara.
Hakon Tora Owhe oOjammeH onHOC Haroade O MPU3HAKY KPUBUYHOT Jiejla Cca HAueIoM
o(uMjeTHOCTH KPUBUYHOT TOHEHa, KA0 Hayela KOje HaJllaKe jaBHOM TYXHOIY Ja KPUBUYHO
TOHM YYMHHOILIE JeJa IO CIYy>KOCHO] Ty)HOCTH, 1mociie yera hemo npehu Ha ogHOC ciopazyma ca
JOII jeTHUM BaKHUM HAueJIOM KPHBHYHOT MIPOLIECHOT MIPaBa, a To je Haveno Jeranutera. [lotom,
Ha MCTOM MecTy heMo 00paauTu OJTHOC criopa3yma ca JBa Havelna KPHBUYHOT MPOLIECHOT MpaBa:
HAYeJIOM OMNTYKO0e W HayeloM CciayxOeHe ynorpebe je3uka w mucma, MoK hemo HemTo Behy
NaKby MOCBETHTH OJJHOCY CIIOpa3yMa ca HayeJIoOM HerocpenHocTH, Oyayhu ma HemocpemHoCT
TPIIM BEJIMKU M3Y3€TaK KaJa je y MUTamby CIopa3yM O NMpH3Hamy KpuBUYHOT Jena. Hemro Beha
naxma Ouhe mocBeheHa n oxHOCY Haroxde ca Ha4eIOM jaBHOCTH, je€p 3aKOHOAABAIl M3PHUUTO
MIPOIKCYje J1a C€ POYMINTE Ha KOME Ce O/Tydyje O Cropa3ymy Jp)Ku 0e3 MPUCYCTBa jaBHOCTH,
IITO MPECTaBJba N3y3€TaK O] OBOT BKHOT Hauena. HamocneTky, cnopasyM je y cariacHOCTH ca
HOBUM HAueJIOM Yy KPUBHYHOM IPOIIECHOM 3aKOHOJABCTBY, a TO je Ha4eso cyhema y pasyMHOM
poky. Tume hemo 3aBpmuTH OBaj 70 pajna, C TUM IITO MOPaMO Ja HalloMeHeMo aa he oxHoC
OBOI' HHCTHUTYTA Ca MOjEeAMHUM JAPYTMM HavelnuMa OMTH O0jalllibeH y oAroBapajyhum aenoBuma
paga, ma Tako HHje HAOOPaBJFEHO HHM HAYENO INPOLECHE EKOHOMHjE, KOje Halaxe YIITedy
CpelcTaBa MPHIMKOM Bolera KPUBUYHOT MOCTYIKA, T€ OAHOC M3Mely mpaBa Ha MpaBHU JIEK U
criopa3yMa, Kao M ca MPETIIOCTAaBKOM HEBUHOCTH, Ka0 HW3y3€THO BaKHOM KOMITIOHEHTOM
KPUBHYHOT TIOCTYITKA, 3arapaHTOBAHOI IpaBa OKPHBJHEHOT, a 10 IMOjeJMHUM ayTopuma, |
HaueIIOM.

I[pBu neo paga mocBeTnheMo MOCTYIKY 3aKJby4eHa criopasyma o MpH3HAKBY KPUBUYHOT
JieNla y KpUBUYHOM IPOLIECHOM 3akoHonaBcTBY Peny6nuke Cpbuje. Ha mouerky, o6jacHnhemo
NpPEJIOr 3a 3aKJbydeHe cropasyma, Mpu demy hemo neduHHcaTH OBIAMNEHOT MOIHOCHOLA
NpEeAJIora U CaJIpkaj UCTOT, a 3aTHM heMo omucaTH GopMy KOjy MOpa Ja 33/I0BOJbU CIIOPa3yM O
NpU3HAky KPUBHYHOT JieNla. 3a OBUM he YCIeIUTH JeTajbaHo oOjalllibaBamke Mpoleca
nperoBapama 0 MPU3HaKbY U3BPIICHA KPUBUYHOT JIe)la, KAaKO ca MPaBHE TAKO M Ca MCUXOJIOIIKE
cTpane, rje he OuTH npuKazaHu U pe3yJITaTH UCTPAKUBAKHA O TOME IITa UCTIUTAHUIM CMATPajy O
MOKpETamhy MHUIM]aTUBE 33 3aK/bydeHe Haroade, TO jecT, Ko Tpeba Ja MOKpPEeHE NPeroBope.
ITorom, oGjacHunhemo aeTabHO HpEAMET CIOpa3ymMa O NpPU3HAKY KPUBHUYHOT Jea, KOju je

JIenuaupano oapeheH u 4uju eneMeHTHu Mory Outu obaBe3nu u (axkynratuBHH. Ctora, oBne he
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OMTH 00pa3JIOKEHO KOJU Cy TO 00aBe3HHM, a Koju (haKyJaTaTUBHH EJIEMEHTH, Ca JeTaJbHUM
o0jammemuMa 0 CBUM Ka3HaMa Koje MOTy OMTH HU3peUeHe, TC ’lbUXOBOM yOJIaKaBamy, HAUMHUMA
U TpaHMLaMa 3a TO, OJIaKIIaBajyhuM OKOJHOCTHMA, a moceOHo he OuTm amoctpodupaHo
U3pHIake HOBE Ka3He y KpuBHMYHOM 3aKOHUKY — Ka3He 3aTBopa y kKyhHum ycinoBuma. [ToceOHa
NaKmka Ha OBOM MecTy he OMTH ykazaHa Onmucy KpHBHYHOT JIela M IPoOJieMUMa KOje OHO MOXKe
7la Ipou3Beze, TC NpU3HaWmY Aeia. 3aTuM he OuTH 00jalImbeHo MUTakbe TPOIIKOBA MOCTYIIKA, TE
MOCTYMaK Ca HMMOBMHCKONPABHUM 3aXTEBUMa, IMPaBO Ha >Xan0y M MOryNHOCTH 3a HEHO
u3jaBibuBame. On (akylITaTUBHUX eJeMeHaTa IMOoceOHy Naxmy MnocBernhemo MoryhHocTu
u3pHLama J0JaTHUX 00aBe3a KOjeé MOry OWTHM HAaMETHYTE OKPHBJHEHOM IPUMEHOM Hadena
OIOPTYHUTETA, 3aTHUM, CIIOpa3yM O ONTYKHHIM M NoBpahaj MMOBMHCKE KOPHCTH U IpeaMeTa
KPUBUYHOT JIea.

VY HapenHoM moriaBiby oOjacHHheMO MOTHOLICHE CIopa3yMa O MPU3HAKY KPUBHYHOT
7ea HaJUIS)KHOM CyJly, Harjamanajyhu HemocTojame 3aKOHCKe opende a cnopasyM Tpebda na
Oyle MOJHET CTBAPHO M MECHO HA/JICKHOM Cyny, HakoH uera hemo mpehu Ha pasmarpame
pouniTa Ha KoMe he ce oIIy4nBaTH O CIIOpa3yMy O MpHU3HAKY KPpUBUYHOT jaeia. O oBOj TeMu
hemo roBoputH y /1Ba moriaBsba, Mpu yemy hemo ce y jerHoM OaBUTH POYUIITEM, H30CTAHKOM Ca
UCTOT M TIOCIIeIUIIaMa TOTa, OJIHOCOM ca MPHUIIPEMHUM POYMILITEM, a HAKOH Tora rmocedbno hemo
ce 103a0aBUTH MUTAKEM JaBHOCTH OBOT POUMIITA. 3aKOHOABALl j€ OJIPEHO Jla Ce OHO ApXKU Oe3
MIPUCYCTBA JaBHOCTH, LITO j€ pelemke Koje je Janeko on uaeanHor. Ilocie tora, mpehu hemo Ha
pasmarpame CyJICKUX OJUTyKa KOje C€ MOTY JIOHETH TOBOJIOM ITOJHETOr Cropa3yMa, a BUX uMa
Tpu: oadalMBame CHOpasyMa, HEroBO ycBajame M onbujame. [locrojehum pemewmuma je
yryheHo MHOIITBO ONpaBJaHMX MPUIOBOpa, a Halla Naxmwa he moceOHO OMTH ycMepeHa Ha
nojeuHe cermMeHTe o kojuma ce y CpOuju uyecTto HE TOBOpU, a TO Cy IUTamka CBECTH H
N00pPOBOJFHOCTH MPUIIMKOM 3akJbyuewma Harozoe. Ilorom he ycneautu kpaTko pasmarpame O
OJTHOCY CIlOpa3yMa O IMpHU3HaWky KPUBMYHOI Jlella U BaHPEAHUX NpaBHHUX JIEKOBA: 3aXTeBa 3a
MOHABJbAKE KPUBUYHOT TIOCTYIKA M 3aXTEBA 3a 3aLITUTY 3aKOHUTOCTH.

Hpyru neo pama mocBeTHheMO aHAM3M CIOpa3yMa O MPHU3HAKY KPUBHYHOT Jeja Y
ynopenHoM 3akoHonaBcTBy. [logenmhemo ra y ocam morjiaBjpa. Y mpBoM hemo ce OaBUTH
HACTaHKOM U pa3BOjeM CIlopa3yMa O MpU3HaKky KPUBUYHOT Jefla y aHIJI0-CaKCOHCKOM, TauHUje,
y aMepu4KOM 3aKOHOAABCTBY. 300r obuMa pajaa, oae heMo yKpaTKo yKa3aTu Ha IMyT HAacTaHKa

MpU3Haka KPUBUIIE MOYEB OJ] HAJCTAPUJUX BpPEMEHA I1a /10 TI0jaBe CIIOpa3yMeBamba 0 KPUBUIIH, T€
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NpBUX Ha3HAaKa TperoBapama O MPHU3HAKY H3BpIICHAa KpUBHYHOT nena y CjeaumeHnM
AmepuukuMm [[p>kaBama, Kao M TIOCTEIICHH pa3BOj OBE II0jaBe, KOja je Ha Kpajy JoBela 0
HACTaHKa CHopa3ymMa O MpHU3HAaWmYy KpHUBHYHOT jeia. Jlakie, OoBO MoriaBibe MocBeTHheMo
3ayenyMa IeHKamka O KPUBHUIM y aMEPUYKOM 3aKOHOIABCTBY, IOYEB O] MPBUX 3a0€NeKEHUX
cilyyajeBa KOju OM Ce MOIVIM CMaTpaTd IperedaMa CropasyMa, Te IyTy INpOoaupama Hu
NpUXBaTamka CropasymMa O MpH3Halby KPUBUYHOL Jefia y MpakcH cyaoBa (MOYeB O]l MOYETHOT
HETHpama HEroBe OCHOBAHOCTH, 3aKOHCKE M EeTHYKE IPUXBAT/FUBOCTH [0 IPHXBaTamba
criopasyma oj1 ctpaHe cyaoBa). Ty heMo 00jacCHUTH U OCTaBJbambe MPEIMETa OTBOPEHUM, Ko jOII
jenHoj ¢ga3u y 0BOM pasBojy, MOjaBH yroBapama YCJIOBHE OCYJE, CBE J0 OOJMKAa M MecTa Koje
JlaHaC UMa U 3ay3uMa y aMepUYKOM IpaBHOM cucteMy. Mako ce mpumMemyje Beh Iyxke oj 1Ba
BEKa, O ONPaBJIaHOCTH TOCTOjarba CIIopa3yma BOJIE Ce BeNTMKe jedare, Tako J1a pacipasa 1o OBOM
MUTaky HE jemhaBa, a v MPUCTAIULE U TPOTUBHHUIIN PACHIONAXY jaKUM apryMeHTHMa. Hakon Tora
Naxkmy heMo MOCBETUTH peryimcamy cropadymMa O MPU3HAKBY KPUBHYHOT Jiefia Y MO3UTHBHOM
aMEpUYKOM KPUBUYHOM TIPOIIECHOM 3aKOHOAABCTBY. HakoH mpuka3a Bpcra cropasyma o
npusHawky kpuBuuHOr nena y CjeaumenuM Amepuukum [IpxkaBama (u3puuuT u npehyTHU
CIOpa3yM, CHOpa3yM O ONTY)XHHIM, CHOpPa3yM O KPUBHUYHO] CAaHKIHUjH, 30MpHU CHOpa3yM O
MPU3HAKY KPUBHIIE, CIIOPA3yM O YMELCHHIIAMA, CIIOPAa3yM O CBEIOYCHY, TYKHIAUYKH H CY/IU]jCKU
CIOpa3yM, MOjeMHAYHU U TPYIHHU CIIOpa3yM, T€ YCJIOBHHU CIIOpa3zyMm), o0jacHHheMo 3aKOHCKO
peryiucame cropasyma, TadHuje, oOpaszioxkuheMo pemema DenepaiHUX MpaBHiIa KOjuMa je
Haroj0a perynucana. YIIOry TyKuola, OpaHHOIa U Cy/a MPUIMKOM MPEroBapama M CKIanama
criopasyma O MpH3HaWky KpUBHYHOT jAena oOjacHuhemo y uayhem mormasiby, Aa 6ucMoO Aajbe
IIpUKa3aly YCIIOBE KOje MOpa Jia UCIIYHHU CIOPa3yM O IMpU3HaKky KPUBUYHOT JieNa Jia Ou Cy/ UCTH
npuxsatno. Ha Ttom mecty hemo Outu y MoryhHocTd Ja HNpUMETHMO Ja Cy YCIOBU KOje
MIPONHCYje aMEPUYKH 3aKOHOJABAIl CIMYHO MOCTaBJBEHU Yy JPYIHMM 3aKOHOJABCTBHMA KOja CY
MPUXBATHJIa OBaj] HAUMH pelllaBarkba KPUBHUHUX MpeaMeTa. AKIIEHAT CTaB/haMO Ha YHEHLEHUILY Ja
3a pasiMKy Of] CPIICKOT 3aKOHOABIIA, KOJU TPaKu MOCTOjambe J10Ka3a KOjU HUCY y CYIPOTHOCTH
ca TIpU3HAKEM, aMEpUYKH 3aXTeBa JOKa3e KOjH TOBOpPE y MPHIOT TEe3W Ja jeé OKPUBJHCHU
M3BPIIAO KPUBUYHO JIEINIO 32 KOj€ C€ ONTYKHHUIIOM TEPETH.

Hakon pasmarpama cnopazymMa O TpHU3HAKY KPUBUYHOT Jefa Yy aMepuuKoM
3aKOHOJIAaBCTBY, rosopuhemo o crmopasymy Ha Tiay EBpome. HakoH yBOAHMX pa3marpama o

HaroJ0M y €BpPONCKUM 3aKOHOJABCTBMMAa IpHKazaheMO MO3UTHBHOIpaBHA pellemha y celam
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eBporickux JnpxkaBa. [IpBo, oOjacHunheMo pemieme EHITIECKOT 3aKOHOJaBIa, Kao Jpyre
Haj3HaYajHU]e 3eMJbE€ aHTJIO-CAKCOHCKOT MPaBHOT CHCTEMa, aJld Y KOjOj C€ IyTU HU3 T'OJIMHA HUjE
OPUMWJIO CEeME CIopasyMa O NpU3HaWky KpHBHYHOT jena. Jpyro, mpukazahemo cmopasym o
MPU3HAKY KPUBUYHOT JIeNIa y IPBOj €BPOIICKO] JPXKABH Y K0jOj je cropa3yM (haKTHUKH [10CTOjao,
anu Huje 0mo 3akoHCKH perynucan cee A0 2009. romune — y Hemaukoj. Tpehe, roBopuhemo o
peryinucamy cropasymMa O NpU3HaWky KpUBHYHOT Jena y HWranuju, koja mpeacraBiba MpPBY
€BpPOIICKY ApXkaBy Koja je y 3aKOHMK O KPMBHYHOM IIOCTYIKY YBEJIa CIIOpa3yM O HpPU3HABY
KPUBUYHOT JIeJIa M MOCTENEHO MPOIINpUBaia o0MM erose npumene. Yetpro, nahemo npukas
onpenaba Koje PpEryjuily CcIopa3yM O TMpU3HABY KPUBHYHOT Jiela y KOH3EPBATHUBHO]
@paHIycKoj, Y KOjy je MPUHIUI CIOpa3yMeBama O KPUBUIIM TEIIKO U MOJIAKO MPOIUPA0. 3aTUM,
Kao TeTo, MOCBeTHheMO MaXiky PYCKOM pelielmhy CIIOpa3yMeBama, Kao jeAHOM OJf PETKUX
NIPaBHUX CHCTEMa KOjH je MOHOBO YBEO MOPOTHH cucteMm cyhema. HakoH pa3marpama OBUX
npxaBa npehu hemo Ha pa3MaTpame CTama y 3aKOoHOAaBcTBUMa Oubiie Jyrocnasuje. C jeane
crpane, bocHa u XepiieropuHa mnpejcrasiba MpBY JpXKaBy Koja je MMIUIEMEHTHpAJIa CIIopa3yM O
MpU3HAKY KPUBUYHOT JIENIa, U TO Y FberOBOM HEOTPaHMYEHOM OOMMY MPHJIMKOM 3aKJbYUHBamba,
0e3 oO3mpa Ha 3ampeheny kasHy, ma hemo mpukazatu meHa wuckyctBa. C npyre crpase,
cnenu(UYaH myT JI0 CIIopa3yMa o IpU3Haky KPUBUYHOT Jiejia Mpenuia je 1 XpBaTcka, uyije hemo
peleme MpuKa3aTi Ha Kpajy OBOT JieNa paja.

Hamocnetky, y Ttpehem neny paaa, CBEYKYNMHO TIocMaTpaHo Kpo3 93 Taberne
npukazahemMo pesynraTte eMIMPHjCKOT HCTPAXWBamba CIIPOBEJICHOT  aHKETUPABEM H
MHTEPBjyHCamkeM MPAaBHUKA KOJU CE€ ca CIIOpa3yMOM O NMpHU3HaWmy KPUBUYHOI jena cycpehy y
MPaKTUYHOM pajy U moctynamy y Pemybmumu CpOuju. buxoBu oAToBOpu Cy HaM MOCTYXKHIA
3a (popMmynucame Mmpemiora, a Hako OrpaHMYEHOT O0MMa, UCTPAKUBAKBE MOXKE J1a MPECTaBIba
OCHOBY 3a Oynyha ucnuTHBama MpPaKce W CTaBOBAa. 3aTUM heMo JaTH 3akJby4yHa pa3maTpama,

ucrahu oapelhene npemore de lege ferenda, Te HaBecTH criricak KopumiheHe auTepaType.
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5. CIIOPA3YM O ITPU3HABY KPUBUYHOT JAEJIA U EPUKACHOCT
KPUBHUYHOT ITOCTYIIKA

3axonooasay he oa donyuima 2comoso cee, 0a moaepuuie 20mo8o cee, Npe He2o WMo ce ycyou

0a KpeHe y pedhopmcke noayxeame.4

Beh nyxu HU3 roauHa mMPOM €BPOICKOI KOHTHHEHTA Yy jeKy Cy pacmpaBe y Be3u ca
edukacHomNy KPHBHYHOT MOCTYIIKA,”  KPHBHYHOMPOLECHH CHCTEMH IIHPOM CBETA CYOUCHH CY
YUECHHUIIOM J1a Cy CYJOBH IpeonTepehenn npeamernma. To HUje Morio na 3aobule Hu CpOujy.
30or Tora je mociueamy JeueHM)y XX Beka oOesexuiia jaka JIETMCIATUBHA AKTHBHOCT
eBPOIICKUX JpKaBa Ha TOJbY KPHUBHYHOT ITOCTYIKA, IPH YeMY Cy 3aKOHOAABIM JEIOBAIH IO
VTHIIajeM, Tpe CBera, CHoJbbHX (aKTopa, KOjH C€ TPBEHCTBEHO OrJieAajy y CTaBOBHMA
EBpornckor cyna 3a Jpyzacka mpaBa M ciio0ojie, a IOTOM HAllMOHATHOM CYJICKOM IPAaKCOM H
TEOPH]CKIM CXBaTamiMa.® Y TOM MepHOLy eBPONCKH KPUBHYHH MIOCTYIIH Cy GHIIH MOICIHECHH Y
BUILIE TPYIa, a TAKO HA jeIHOj CTPaHW MMaMO OMBILE COIMjaJIICTUYKE JIp)KaBe, yTeMeJbeHe Ha
nonasumruma OcHoBa KpuBHWYHOT 3akoHonaBcTBa CCCP, a umju ce yTuIaj mpoummpuo W Ha
Jpyre COLMjaIMCTHUKE Apx)aBe. Ha npyroj cTpanu cy crape 3amagHOEBPOICKE ApP)KaBe Koje Cy
uMalie ojeJIMHe 3ajeJTHUYKE UCTOPUJCKE HUTH Y Pa3BOjy, C TUM IITO cy ce Mel)y buma rojaBuiie
¥ OHEe ca CaMOCTAJTHHMM MpaBIeM pa3Boja, momyT Bemuke Bputanmje.” Y mojeansumM apxasama
AHTJI0-CAaKCOHCKOT TPAaBHOT CHUCTeMa KOHCEHCYaJHH HAYMHH pelllaBamba KPUBHYHHUX IMOCTYIAKa
HUCY OWJIM HHIITA CTPaHO, aJlM j€ TO CXBaTame HA €BPOICKO-KOHTHHEHTATHOM TOAPYYjy OHIIO
HeonpxkuBo. Ho, TaKBO cTarbe je MOCTENeHO ToYesIo Aa ce Merba HaKoH JIpyror cBeTckor pata.’

JenHo on Haj0oJbUX 3amakarka CaBPEMEHOT KPUBHUYHOIIPOLECHOI CHCTEMa, Koje ce AOAYyIIe

*J. Langbein, Torture and Plea Bargain, The University of Chicago Law Review, vol. 46, no. 1, 1978, 19.

® O eduracHOCTH ¥ e(heKTHBHOCTH, Ka0 €JIEMEHTHMA PAMOHATHOCTH KPHBHYHOT mocTynka Buaetd: C. Bpkuh,
Payuonanuzayuja kpusuunom nocmynxa u ynpowhene npoyecre gopme, IlpaBun dakynrer y Hosom Cany, Hosu
Can, 2004.

® D. Krapac, Some Trends in Continental Criminal Procedure in Transition Countries of South-Eastern Europe, y
36opuuky: J. Jackson, M. Langer, P. Tillers (yp.), Crime, Procedure and Evidence in a Comparative and
International Context — Essays in Honour of Professor Mirjan Damaska, Oxford — Portland, 2008, 119.

" B. Pavisi¢, Novi hrvatski zakon o kaznenom postupku, Hrvatski ljetopis za kazneno pravo i praksu, vol. 15, no. 2,
2008, 491; T. Bubalovi¢, Novi koncept i nova zakonska rjesenja u Zakonu o kaznenom postupku Republike Hrvatske
od 15.12.2008. godine, Anali Pravnog fakulteta Univerziteta u Zenici, vol. 3, no. 6, 9-10.

8 M. Cumosuh, B. Cumosuh, Hanomene o CROPA3YMY O NPUBHARY KpUsuye y KPUSUUHOM HOCMYNKY, Y 300pHHKY:
Kpusuuno saxonooascmeo Cpouje u cmanoapou Eeponcrke ynuje (yp. C. bejarosuh), Kparyjesarn, 2011, 148.
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onHocu Ha EHrnecky, anu je NpUMEHJbUBO Ha FOTOBO CBa CaBPEMEHA 3aKOHOAABCTBA, J1A0 je
Hejsun Poys. [Ipema meMy, €HIVIECKH KPUBHYHU CUCTEM j€ Y KpU3U 0e3 IpeLeieHTa, Hherona
peliema cy HejacHa M 4YeCTO IITETHA; Y BPEMEHY Yy KOM je CTONa KPHUMHUHAIUTETAa JOCTHUTIIa
BHCOKY TauKy, CUCTEM HUj€ Y CTamy J1a HACHTHU(PHKY]e U3BPIINOLIEC KPUBHYHUX JeJIa, OKPUBIBY]Y
ce HEBMHM JIOK KPHBH OJ[Tase cI00O/IHH, a 4eCTO HHKaAa He OyTy npouecyupani.’ Yipaso 360r
TOora, CBaka JpskaBa Tpeba Ja MMa CHUCTeM cyhema y Koju rpahaHu MOTY J1a MMajy MOBEPEHE.
CurypHo je HaWBHA MOMMCA0 Jla KPUBUYHMU CHUCTEM MOXeE Ja pellaBa APYIITBEHE Ipodieme,
MONYT HApKOMaHMje, HeCcTajarha MOPAJIHUX BPEIHOCTH WM CTAOMIHHX TOPOAMLA, aJH
He/locTaTak cTaOMIHOI KPUBUYHOT MOCTYIKA, Il IpaaHu MOry Jja padyHajy ¢ TUM Ja he cyx ¢
BEJIMKOM J030M TAa4HOCTU Jla Pas3jIMKyje HCIPABHO O] HOTPEIIHO OKPUBJbEHUX, T€ IMPBUM
YIBPAMTHU Ka3HY Koja je dep u mpaBenHa, TONMPHUHOCH OTEKaBambhy W MOTOPIIABAKY HABEICHUX
npoGiema.'® Takolje, Hemoryha je mpermocTaBka 1a MOXKEMO 1a CTBOPHMO CHCTEM Y KoMe Hehe
nocrojaru rpemike. OHe ce, ¢ BpeMeHa Ha BpeMe, JIeIIaBajy, i HemsbexHe cy.

Jlakiie, y CBUM 3aKOHO/IaBCTBUMA C€ KA0 KJbyYHa KOMIIOHEHTa KPUBUYHOI MOCTYIKA
nzaBojuia edukacHoct. [Tomro 06uM paga momymTa caMo OBJIAIIAH KpaTak MpUKas3, HaBemheMo
HajOuTHUje pasziore 3a moBehame eduracHOocTH KpuBHUHOT TocTynka. Ilpe cBera, Omna je
norpeOHa xpabpocT Ja 3akoHonaBal] yomure yhe y kpymHe pedopmcke nonayxsate. Ilotome
HapoOuMTO BaXM 3a KOH3EPBATUBHUjE IIpaBHE CHCTEME, Mame CKJIOHE IpoMeHama. A,
3akoHonaBal] y CpOuju je OrpOMHHMM KopalluMa KpeHyo y pedopme, Oynyhu na ra y mocienme
BpeMe KapaKTepHIle CBE BHIIE H3PaKCHa CIPEMHOCT 32 MEHAMmE 3aKOHA y CBUM OO0JIACTHMA
mpaBa. Y JIMTEpaTypH C€ HABOJAM BHIIE pa3iora 3a u3/Bajambe e(QUKACHOCTH KPUBHUYHOT
MIOCTYINKa Kao HajOMTHHUje KOMIIOHEHTE H-eroBe pedopmarje, ma MOKEMO H3ABOJUTH JBa
ocHoBHa. [IpBo, jenuHO edukacaH KPUBUYHM MOCTYMAK MOXE OMTH yCIEIIaH HWHCTPYMEHT Yy
60pOu MPOTHUB KPUMHUHAINTETA, KOJU OJIrOBapa IIMJbEBMMa I'eHEPATTHE U CIELNjalIHE TIPEBEHIIN]E.
Jlpyro, cyhemeM Koje Tpaje pazyMaH poK, JOIMPUHOCH CE 3aIITUTH OCHOBHMX JbYJICKUX IIPaBa U

cro6oa.? EQuKacHOCT mocMaTpaHa U3 yriia KpHBUYHOT MPOIECHOT IPaBa 1aje HaM OArOBOp Ha

°D. Rose, In the Name of the Law: The Collapse of Criminal Justice, London, 1996, npearoBop Kure.

W, Pizzi, Trials without Truth: Why Our System of Criminal Trials Has Become an Expensive Failure and What
We Need to Do to Rebuild It, New York and London, 1999, 69.

1. Laudan, Truth, Error, and Criminal Law, Cambridge, 2006, 4.

2 C. Bejarosuli, Cnopasym o npusnary Kpusuunoz denda u Opyee nojeOHOCMAGHEHe (opme NOCMynara y
KpUBUYHOM npoyecHom 3akonooaecmey Cpouje rkao Hucmpymenmu Hopmamuene eQurkacHocmu KpusuuHoz
nocmynka, y 300pHUKY ,/Ipasuu cucmem CpbOuje u cmanoapou Esponcxe ynuje u Casema Eepone, xwura 4,
Kparyjesar, 2009, 85-86.
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MUTamkE /12 JTU Ce KPUBUYHU MOCTYMAaK BOAM YBEK OHJA KaJia My 10 3aKOHY UMa MECTa U Jia JI1 ce
TOKOM H-ETOBOT Tpajama MpPUMEIbY]y PEJIeBaHTHE 3aKOHCKE oJipende, OJHOCHO, oAroBapajyhe
KPUBHYHE CAHKIHje y CIy4ajy FHXOBOT HeIpHApKaBama.> CamMo edHUKACHHM KPHBHIHEM
MIOCTYIIKOM MOXE€MO IMOCTHNM U OCTBAPUTH CBPXY BOleHa KPUBHYHOT MOCTYIKA M KaKIHaBamba
yunHuona. CacBUM JIOTUYHO MHUTamkE, Koje je Beh ayro 3a0Kynspano naxmy MpaBHUYKE, ald U
JayKe jaBHOCTH, OMJIa je CBpXa KaKihaBara W3BPIINOLIA KPUBUYHUX JIE1a HAKOH IITO MPOTEKHE
BHIIIE TOJMHA O] BErOBOT H3BpIIEHa. ™ 3aKOHOIABALL je TPaXKHO HOBA M 60Jba PELICHA KOJHM 0K
MOCTETICHO TMPEBa3|IIa0 Taj mpoOsieM. 3a caja, UMIUIEMEHTHPAHUM peIlehuMa je CTBOpPEHA
HOpMaTHBHA 0a3a 3a 00JbM U e(hUKACHU]JU TTOCTYIIAK.

CwMmatpa ce na epukacaH KpUBHYHHU IOCTYHNAK MMa Yy CBOjOj OCHOBM JBe MelycoOHO
MOBE3aHe M HepasaBojHe KoMmmoHeHTe. IIpBo, Tpajame KpuBHUHOT mocTynka. CaMo KpUBHYHH
MOCTYIIN KOjU TPajy PEIATUBHO KPATKO BpeMe, Jakje, OHU KOjH C€ OJIMKY]y Op3HMHOM, MOTY
outu epuxacuu. Ha Taj HaumH, ocTBapyje ce U cama cpBXa KakibaBama. Vnak, Op3uHa ofBujama
cybema M 3aBplIeTKa KPUBUYHOI TOCTyNKa He cMe uhu Ha ympTd mpaBa OKPUBIHEHOT.
OKpHBJHEHH YBEK IIOCEIyje CBa MpaBa Koja Cy 3arapaHToBaHa 3aKOHOM M MelyHapomgHum
akTuMa. M3 oBOr MOKEMO J1a U3BY4EeMO U JAPYry KOMIOHEHTY €(pUKaCHOT KPHBHYHOT ITOCTYIIKA —
IEroBy 3aKOHUTOCT. CamMO 3aKOHUT KPHUBHYHHU IOCTYIaK, KOJU Tpaje pa3yMaH BpPEMEHCKH
NepuoJl, MoXxe ce cmarpatu epukacHuUM. pyrum pednma, edukacaH KpUBHYHH IOCTYMAK je
OHAj TIOCTYIAK y KOJeM j€, Y PeaTHO KPaTKOM BPEMEHCKOM HMHTEPBAIY OJ1 HeTOBOT MOKPETamha
70 OKOHYama, y3 TOIITOBAKE 3aKOHUTOCTH HETOBOT Bolema, JIOHECEHa MpaBHIIHA W JIeTaliHa
TPABHOCHAXKHA CY/ICKA OUTYKA.

[ToBehame edurkacHOCTH KpPUBMYHOT TIOCTYNKa TpaXxu ce Yy Mepama yOp3ama
MPETXOAHOT KPUBHYHOT TIOCTyNKa (Tpe CBera IIHpemeM INPUMEHE YIoTpede MpUHIHIA
OTIOPTYHHUTETA), U y YyBOhEHY jJEAHOCTABHHjUX (POPMHU TMOCTyMama y JAKIIUM KPUBUIYHUM

CTBapumMa, Criopasyma O IpUu3Hakby KPUBHYHOT ICJIa, ITPOIIHUPCHY q)YHKI_II/IOHaJ'IHC HaIJIC)KHOCTHU

3 C. Bpxuh, Iojednocmasmene (opme KpusuuHo2 NOCMynara u nOCMynax mwiuxoso2 o3akomwerad y Peny6iuyu
Cpbuju, y 300pHUKY: 3akonodasnu nocmynax u Kasueno sakonooascmeo, beorpan, 2009, 163; C. Hurnep, Teze o
EKOHOMUYHOCTU KpuguyHo2 nocmynka, I nacHuk AnBokatcke komope Bojsoaune, 6poj 1-2, 2009.

Y o peunma Mapkyca dencona, edpukacan KPHBHIHI CHCTEM Ce MOXKE MEPUTH ca BperoM nehu. JeaHocTaBHoO, ako
CTaBMMO PYKy Ha By, 00, Makap U He3HAaTaH, HACTyIa OJIMaX, ajli ako 0O0J HAacTymu caMmo jegHoM y 500 myTa, u TO
HaKOH BUIIIe Mecely, TakBa reh Huje epuxacua. M. @encoH, 3rouun u ceaxoonesnu sxcusom, beorpan, 2011, 32.
 T. PagynoBuh, Euracnocm kpuguunoz nocmynka u wen ymuyaj na cysoujare Kpumunaiumema, y 360pHUKY:
Peanne mozyhnocmu kpuguunoe 3axonooagcmea y cyzoujary kpumunaiumema, beorpan, 1997, 187; C. bejarosuh,
Tpajarve kpusuynoe nocmynxka Kao KEAIUMAMUBHA KOMNOHEHMA 1be2o8e eUKACHOCMU U 1He208 ymuyaj Ha
npegenyujy Kpumunarumema, y 300pHuKy: Jeauxmu nacuswa, beorpan, 2002, 209.

20



Cylvje TIOjeUHIIa, CMamkEemheM Opoja BaHPEIHHX IMPaBHUX JIEKOBA nr ' bynyhu na 3nadajao
MecTO y Opojy U CTPYKTYpH CYACKHX KPHBHYHHX IpEIMETa MPHIaJa NpeaMeTuMa JakIier U
CpeImer KpUMUHAINTETA, 04YEKYje Ce 3Ha4ajHO pacTepeherme cynoBa y3 momMoh jeTHOCTaBHH]UX
dbopMu U TporieIypa, y CBPXY JIAKIIET PEllaBama TeKUX KPUBUYHHUX MIPEIMETA.

3akonomanary je 2001. roguHe mMoYeo Ja CTBapa jaKy HOPMaTHBHY OCHOBY 3a edukacaH
KPUBUYHH TIOCTYIAK, OCTaBJhajyhu mMpocTOp 3a MUpeme oOMMa NMpUMEHe moctojehux, anu u
yBoheme HOBHX MocTymnaka. [lojequHu MOCTYNIM HUCY 0 Kpaja ONpaBJalid OY€KUBamba Ol CBOT
yBohema, alu Cy JOHEKJIE 3a)KUBENHM Yy Mpakcu. byayhw na cy Hamm mpaBHUIM CTacalld Ha
TPaTUIIMOHATHOM KPUBHYHOM TOCTYIIKY, cMaTpaMo na he Tpebatu BpeMeHa Jja ce TakBa CBECT
n3MeHu. JI0BOJbHO 0XpabpeH MPUMEHOM MocTojehux perema, 3akoHo1aBall je KPEHYO jOIIl Jajbe
u ayosse y 3akoHomaBHe npomene. Jlonocehu HoBm 3KII CpbOmja je mamyctmia usrpalheny
KPUBHYHOIIPOIIECHY TpaguIyjy, cienehu ,,rmobaimHu y30p“, MTO CE€ TMOPEAH Ca IMOCTYIKOM
JIOHOIIICHha KCTOMMEHOT 3aKOHCKOT TekcTa u3 1948. roguHe — He TOJMKO 300r moTpebe na ce
KPUBUYHH TIOCTYMAaK YYUHU OOJbUM, HETO M3 KeJbe 3a MpUOIKaBambeM MONHMU)O] npxaBi.’
Boheme penoBHOT KpUBHYHOT TIOCTYNKa y cBe Behem Opojy ApXkaBa je y omajiamy, a YMECTO
TOTa, HOBU MOJIEN KOjH CIIPOBOJIC 3aKOHOABIIH CE CAacTOjH, Hajuerthe, y Ty>)KHJIa4KUM TIOHY/IaMa
OcHedwuIMja y Morjeny KaKmaBamba OKPHBJBECHUM Y 3aMEHY 3a CBOJEBpCHE akTe camoocye. [Ipu
TOM, OBaj HAYHMH MOCTYyMama Ce MojaBJbyje y JBE BapujaHTe, O] Yera MpBYy YHHE MOHYAE y BUIY
,yY3MH WA OCTaBH', JIOK APYTY, NAJICKO HHTEPECAHTHHU]Y, MPEACTABIhA]y IMPEroBapama OKO
YCTYIIaKa OKPHBJBCHOM V 3aMeHy 3a IpH3Hame.'® OBakBH MOJEIM pAacIioNiaramba KPUBHUHAM
MOCTYNIKOM TpoHal)eHu Cy y YImopeaHOM 3aKOHOJABCTBY. YcCJed HCIPEIUIETEHOCTH U JejcTBa
pa3nuuuTUX QakTopa, MperoBapayka Mpapla 3ay3UMa CBE 3HauajHUje MECTO Yy HaIlMOHATHHM
3aKOHOJABCTBHMA. Onnyuyjyhu mojactpek 3a To je momao of crpane Casera EBpome, xoju je
Ipenopyxom R (87) 18 ox 17. centemOpa 1987. roaunHe Npemiokuo MOCTYHMaK MPHU3HABaMba

HU3BpHICHAa KPUBUYHOT [€JIa KA0 HHCTPYMCHT y6p3aH,a KPpHUBUYHOT MOCTYIIKA.

16 C. Bejarosuh, Mepe 3a nosehame eurachocmu u nojednocmasmsere KpusuuHO2 NOCMynKka, y 3GOPHHKY:
Ocnosne kapaxmepucmuxe Ilpednoza Hogoe jyeociosenckoe Kpuguunoe 3akonooaécmsa, beorpan, 2000, 145.

Y I, Wnuh, Iopexno u uckyemea Cpéuje ca jasnomyscunauxom ucmpazom, y 36opuuky: C. Bejatosuh, Hosa
peuterba y kazuerom 3axonooascmey Cpouje u mwuxosa npakmuuna npumena, beorpan, 2013, 98.

'8 M. Damaska, Negotiated Justice in International Criminal Courts, International Journal of Criminal Justice, vol.
2, 2004, 10109.

Y F. Tulkens, Negotiated Justice, y: M. Delmas-Marty, J. R. Spencer (yp.), European Criminal Procedures,
Cambridge, 2002, 645.
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KommaparuBHo mpaBo, Ayr BpPEMEHCKH IepHoj BH)EHO Kao JIYKCY3 y KOju Cy ce
VIIYIUITAIN TI0j¢MHI HAyHHUIIH, JOYCKAIO j& CBOj TPEHYTAK, > IPepacTaBIli ICTHECTBOZ y KOM
je xkuBeno 70-ux roauHa MPOUUIOT Beka. Moxe OMTH KOPHCHO CBMMA, TIOYEB O] 3aKOHOJIaBalla,
jep TpeAcTaBiba M3BOP PA3IMUYUTUX TPUCTYHA y pElLIaBamy jeJHOr Mpodiema, WM dYak
WHUIHpame pedopMe 3aKOHOIABCTBA, IO CylIWja KOjH Yy HBEeMy MOTy Ja npoHal)y pemieme 3a
npoOJieM KOjU je HacTa0 HMHKOPIIOPUCAKEM CTPAHOT TPaBHOT WHCTUTYTa Yy Jnomahe
3aK0HOaBCTBO.” Y, TpHjyM(aIHOM Maplily KOHCEHCYAIHHX MPOLEAypa“™, jefan o1 HapounTo
aKTYeITHUX MMPAaBHUX TPAHCIUIAHTATa, CIIOpa3yM O IMpHU3HAKY KPUBHYHOL Jeia, Mmpeys3ele Cy |
UMIUIEMEHTHpAJIE y CBOM IIPAaBHOM CHCTEMY TOTOBO CBE EBpOIICKE 3eMibe, y3 oapehene
MonuduKanyje W npuiarohaBama, Ma ce YCIe[ TOra, pellemka pa3iuKyjy O IpXKaBe [0
npxage.”t JlaHac, CriOpasyM O NpH3HAmy KPUBHYHOT JENa NPEACTABIbA ,,THIMYAH HPHMjEp
KOHBEpTEHIIHje 1BA BEMKA CBjeTCKa KPUBHUYHOMPOIIECHA crcTeMa’.” PerMo, 0Baj HHCTHTYT je
M0CT0ja0 y HeMauykoj mpakcu Beh nyrum HU3 romuHa, anu je To npaBwio Tek 2009. romune
MPETOYEHO y 3aKOHCKO, MoK je HMranumja mpBa eBpolicka JpaBa Koja jeé W 3BaHUYHO
UMILUICMEHTHpPAJa Y OrPaHUYCHOM OOMMY Haroja0y O MpH3HAKbY U3BPIICHA KPUBUYHOT JEIA.

HbHX0B IIpUMep Cy CleuiIe GpojHE eBPOIICKe ApiKaBe, na Tako 1 Cpouja.?® Jlakie, 3a pasiuky ox

%0 T, Weigend, Continental Cures for American Ailments: European Criminal Procedure as a Model for Law
Reform, Crime and Justice, vol. 2, 1980, 382.

2L M. Damaska, Evidentiary Barriers to Conviction and Two Models of Criminal Procedure: A Comparative Study,
University of Pennsylvania Law Review, vol. 121, 1973, 507.

22 K, J. Heller, M. D. Dubber, Introduction: Comparative Criminal Law, y 36opuuky: K. J. Heller, M. D. Dubber
(Xp.), The Handbook of Comparative Criminal Law, Stanford, 2011, 1.

#'S. Thaman, A Comparative Approach to Teaching Criminal Procedure and its Application to the Post-
Investigative Stage, Journal of Legal Education, vol. 56, no. 3, 2006, 469; M. Jimeno-Bulnes, American Criminal
Procedure in a European Context, Cardozo Journal of International and Comparative Law, vol. 21, 2013, 452.
Wnave, non koHceHcyanHomhy y KpUBHYHOM MOCTYIIKY ce€ T0/pa3yMeBa JIoroBop m3Mel)y mMoryhux crpanaka npe
MoYeTKa KPUBUYHOT MOCTYIKA WIIM CTpPaHKaMa TOKOM Tpajara KPUBUYHOT MOCTYIKA, O HAYMHY M30eraBama WM O
OKOHUawy KpuBH4HOT nocrynka. I'. Tomamesuh, Kpusuuno npoyecno npaso, onuru ano, Crur, 2009, 154.

* Pnaue, cmMaTpa ce Ja ce IPEeHOIIeHa IPABHIX Pelliekha U3 jeHe 3eMIbe y APYTY CBPCTABA]y Y TPH KaTeropuje, rie
y IpBY clla/iajy CUTyanuje y KojuMa Jo0Jia3H /10 IpecesbaBamba Hapo/a Ha HOBY HEHACEJbeHY TEPUTOPH]Y, IPH YeMy
JIOHOCE CBoje mpaBo (IITO je OJUIMKa YIJIaBHOM npehammux BpeMeHa, Mako Huje Hemoryha HHM JaHac - NpPUM.
ayTopa), JIOK y Jpyry KaTeropjy IOTHNaJajy IpecejbaBama HapoJa Ha HOBY TEPUTOPH]Y Ha KO0jOj IOCTOjU
LUBHWJIM3AIMja yHopeauBa ca muUXoBoM. Ha kpajy, y Tpehoj kareropmju ce Hama3u, JaHac BEpOBATHO
Haj3acTyIJbeHH]ja 110jaBa, y K0joj HapoJ J0OpOBOJFHO MPUXBaTa €0 CHCTEMa JAPYror HapoJa WM BHIIE Hapona. A.
Borcon, Has. oOeno, 63. Mehytum, oBe ce MOXKe OTBOPUTH MHTaHkE JOOPOBOJAHOCTH TNPHIMKOM YyCBajama
MOjeIMHUX TPABHUX WHCTUTYTa W3 YHNOPEIHOT IpaBa, TAe Ipe MOCTOjH MPHUTHCAK BehWX M eKOHOMCKH MONHHjUX
3eMasba.

% 1. Pagynosuh, Kpusuuno npoyecno npaso, Ioaropura, 2009, 290-291.

2 Cropa3zyM O TpU3HAKY KPUBHYHOT Jiena je OMo TMo3HAT y MelyHapoIHOM KPHUBHYHOM TpaBy U Tpe I0jaBe
TpuOyHama 3a OuBmy JyrociaBujy um Pyangy. Tako je Beh y HupuOepry, cmopazym HyheH HEKOJIMIIMHHU
BHCOKOITO3UIIMOHUPAHUX JINYHOCTH, aJIM HE M OHUM Ha HajBHIIMM Honokajuma. Ha npumep, Epux ¢on bax, koju je
6no oarosopan 3a cMmpt Bunie o1 200.000 musuna y BapmiaBu n MmacoBHHX erzekynuja y benopycuju, Ectonunju n
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HEKaJallkhUX MMOCTABKU y TPAaBHUM CHCTEMHMAa, JaHAC je CTaB Ja Ce N0 MpaBAc Y KPUBUYHOM
OCTYIKY MOse 1ol ¥ TperoBaparmeM.?’ Kao IITO BHANMO, IIOCISABIX TPHULCCETAK TOAMHA Y
€BPOICKO KOHTHHEHTATHO TPaBO, 3aCHOBAHO HAa MEUIOBHTOM, MHKBH3UTOPCKO-aKy3aTOPCKOM
crcteMy,” OUHIbY [1a IPOMPY PelIeba ca aHITOCAKCOHCKOT PABHOT moapydja. Ha Taj Haunu
CBE BHIIE Ce T'yOM Hekaja omrpa pasiuka u3Mmel)y HaBeleHa JBa cHCTEMa, TPU UYEMY
KOHTHHCHTAIHO [paBO CBE BHINE HATMIE aKy3aTopckoMm Mogxeny.” Bopba mporus
KpUMHUHAIUTETA U MPEOYKUPAHOCT CyJOBa MPEAMETHMA Y TOTOBO CBHM E€BPOIICKHUM JIpiKaBaMa,
JIOBeJNie Cy N0 HMMIUIEMEHTAIMje Pa3IuYUTUX KOHCEHCYAIHUX (OpPMHU pellaBamka KPUBUIHHX
nocrynaxa.* [Ipouec npaBHe TPAHCIUIAHTALMjE PELICEA M3 jEJHOT CHCTEMa Y APYTH j¢ BHIIE
jeIHOCMEpaH, jep ce eBPOICKM 3aKOHOJABIM IIOBOJIC 3a peIICHhHMa Koja IOTHYY U3
AHTJIOCAKCOHCKOT, TaYHHje, aMEpPHUKOT TpaBa. MeljyTuM, oBakaB mpoliec mpey3nMama peniema
u3 OWiIo KOr Jieja TMPaBHOT CHUCTEMa, IIONMYyJapHO HA3BaHMX NPABHUX TpaHCIIaHATa
(TpchnJIaHTaTa),31 noBiayn Benuke Temkohe. Mehy mwuMa Hapounto OMCMO MOINIM Ja
U3BOJUMO (HE)KOMITATUOMIIHOCT CTpPaHUX TMPOIECHUX IMpaBwia ca jgomahom mporecHoM
KYJITYpOoM, 300T 4Yera je HeOoImXxoJHa BEJIMKa OMPE3HOCT, a MOjeNHI ayTOPH UCTUIY U UHEHCHHILY
Ja TpaBHU TPAHCIUIAHTATH MOTY Ja TPEICTaBJbajy M TPOJAHCKOT KOWA 3a HAI[MOHATHO
3aKOHOZABCTBO.>> 360r TOra, INPUIMKOM IIPCy3UMarha PELICHha HEOINXOAHO j¢ MMATH Mepy W

KOJIMKO roJ je To Moryhe Tpeba cauyBaTH COINCTBEHY HpOILIECHY KYJITypy, a HE ,,BjellTO

[osbckoj, HAKOH MITO je CBEIOYHO TPOTHUB CeOM HAIC)KHHUX JIMIA, HUKAJ HUje HUTH ONTY)XEH HUTH H3PydYeH
3auHTepecoBanuM apkaBama. M. Kaminski, M. Nalepa, Judging Transitional Justice: A New Criterion for
Evaluating Truth Revelation Procedures, The Journal of Conflict Resolution, vol. 50, no. 3, 2006, 401.

2 M. Damaska, Negotiated Justice in International Criminal Courts, 1022.

2 Huje yBek jeIHOCTaBHO OJPEIMTH JIa JIM CUCTEM IPHIa/a aKy3aTOPCKOM MM MHKBU3UTOPCKOM THUITY KPUBHUYHOT
nocTynka. EBporicka KprBHYHO-TIPOI[ECHA 3aKOHO/IABCTBA, [1a TUME M UTAJMjaHCKO, CallpiKe pellemha oba TuIa, Te
MPENCTaB/bajy CBOJEBPCHY MEIIABHHY JBE pa3lM4WTe BpCTe MOCTymaka. Jlamac ce apxaBe MaxoMm Okpehy
a/IBepCapHOM THITy [IOCTyTNamka Y KPUBUYHHUM CTBapHMa, y KOME je CBaka CTpaHKa OJrOBOpHA 3a Boljeme nmpeaMera y
CBOjy KOpHCT, TIOY€B O] CaKyIJbama Joka3a 10 ucrnutuBama ceenoka. C. Elliot, F. Quinn, English Legal System,
Harlow, 2010, 425.

20 Melllalkby aKy3aTOPCKOT M HMHKBH3WTOPCKOI IOCTyNKa Buau ommmpHuje y: M. Damaska: O mijesanju
inkvizitornih i akuzatornih procesnih normi, Hrvatski ljetopis za kazneno pravo i praksu, vol. 4, broj 2/1997.

%0 p, Tak, East Meets West: Aspects of Prosecution in Countries in Transition, European Journal of Crime, Criminal
Law and Criminal Justice, vol. 7, no. 4, 1999, 428.

%! Mspa3z “npaBHM TpaHCIUIAHT® NpBH je ymoTpebno Aman BOTCOH, KOjH MOJ OBMM HA3MBOM MOAPa3yMeBa
MIPEHOIICHE TIPaBUia WM CHCTEMa IMpaBa M3 jeHE 3eMJbe y APYTY WM U3 jeAHOT Hapoja y Apyru. A. BoTcow,
IIpaenu mpancnaaumu: npucmyn ynopeonom npasy, beorpan, 2010, 53. Melhyrtum, Mu hemo ce CiyXuTH U3pazom
mpaucnianmam, Kao u3pas Koju je TEeKOBHHA CPIICKOT je3UKa, 0K TEPMHUH TPAHCIUIAHT MPeACTaBJba aHTIIHIIN3aM. U.
Knaju, Peunux jesuukux neooymuya, Hosu Can, 2012, 256.

% R. Montana, Adversarialism in Italy: Using the Concept of Legal Culture to Understand Resistance to Legal
Modifications and its Consequences, European Journal of Crime, Criminal Law and Criminal Justice, vol. 20, issue
1, 2012, 101.
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KaJIeMUTH TOMHHUpajyhe eneMeHTe Apyror TUIa KpUBUYHOT MOCTYIIKA, jep TO MOXKeE Jia JTOBee
0 TpaKkTUYHUX TpodlieMa U HeCHallaXema cybjekaTa KPUBUYHOI IIOCTYNKa Yy HOBOM

KPUBUYHOIIPOLIECHOM aMOHjeHTY, T€ 10 Hee(PUKACHOT U HEMTPABUYHOT KPUBUYHOT HOCTyHKa“.33

6. IOJMOBHO OAPEBEIBLE, IPABHA ITIPUPOJA U APTYMEHTHU 3A U
INPOTHUB CIIOPA3YMA O IIPU3HAKY KPUBUYHOT JEJIA

Iojednocmagumu nocmynax je komniukosana cmeap.>*

Cnopa3sym o npuznarey KpueuyHoz 0eia u OUCKpeyuja y Kaxcrmasarwy Mo2y ce pazymemu
Kao enemeHmu 000po-pyuKyuoHuuLyhez mpicunoz cucmema.®

CriopazyMm 0 npu3HaWky KPUBHYHOT JIeNia MPEICTaB/hba CAaMOCTaJaH MPaBHU UHCTUTYT,

MaKo 10 TOjeIMHMM KapakTepucTHkama moxceha ma memmjammjy.’® Ho, npe Hemocpemsor
mpenacka Ha o0jallmbaBae MeCTa Harog0e O MpH3HaKbYy KPUBUYHOT JelNa y KPUBHYHOM
IPOLIECHOM 3akoHOJaBcTBY PenyOnuke CpOuje, HeonmxoqHo je aAeduHUCATH OBaj IMpaBHU
WHCTUTYT. 3aKOHOJABAIl HE Aaje ACPUHUIM]Y CTopa3yma, ajldi BEOMa JCTaJbHO OIUCYje CBE
HEOITXOJHE MPETIOCTAaBKE 33 HErOBO 3aKJbY4eHE, Ka0 M caM IOCTYMaK 3aKJbyderma. YMeCcTO
neuHuCcamba, 3aKOHO/ABAIl j€ PEeryjiucao 3akjbydemhe M CaJpikaj CIopazyma, OJIy4YHBame O
criopasymy, oalalBame, NpUXBaTamke U 00Hjambe CIopa3yMa, Kao U MUTamke kKajabe MpOTHUB
omnyka o criopazymy. bynyhu na csa tpu 3KII-a CpOuje no cama kojum je Oumiia, Wi jecTe,
perynucana oBa Marepuja (Ty ce yopaja m uyBenu 3KII koju HuMKaj HHje CTYNHMO Ha CHary)
caJip)ke CIMYHA pellera, Ha OCHOBY HBHMX MOXKEMO M OJPEIUTH MojaMm cropazyma. Ho, mpe
paspajzie KOHKpEeTHEe CaJpXKHHE OBHMX ojpenaba, mpukasahemo kako ce oBaj mojam ozpehyje y

CPIICKOj ¥ YIIOPEIHO] JYPUCTIPYACHIIN]U.

8. Panynosuh, Akmyeana numarea kpusuunonpoyecnoz saxonooaécmea L{pue I'ope — 0a au nam je nompebHa
nosa pegopma?, y 36opuuky: C. bejarosuh, Hosa pewera y xazuenom 3axonodascmgy Cpbduje u muxosa
npakmuuna npumena, beorpan, 2013, 261; M. llkynuh, Kouyenyuja ucmpace y xpuguunom nocmynky, Peuja 3a
KPUMHHOJIOTH]Y ¥ KPUBHYHO IIpaBo, 6poj 1, 2010, 66.
¥ «To simplify is a complex matter”. Huaue, MoHTecKje je rajio QyGOKO HEMOBEpEeHe MPeMa I0jeAHOCTABIBCHbY
nocrynka. F. Tulkens, Negotiated Justice, 681-682.
% Plea Bargaining and sentencing discretion may be understood as elements of well-functioning market system.“ F.
3Eeasterbrook, Criminal Procedure as a Market System, Journal of Legal Studies, vol. 12, no. 2, 1983, 289.

Ibid., 650.
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Ha mpsom mecty, mpema Black’s Law Dictionary, moa Harog6om o npusHamby KPHBHYHOT
Je7a ce Mojapa3syMeBa IMperoBapaukd CropasyMm u3Mel)y jaBHOT TyXHOIIAa U OKPHBJBEHOT, IJ€
MOTOH MPHU3HAje KPUBUILY 32 KPHUBHYHO JIEJIO WM 32 jeHy WJIM BUILIE Tayaka ONTY)XHHUIE, Y
3aMeHy 3a oAroBapajyhe ycTymke o] CTpaHe TYXKHOIa, KOju ce Hajuemhe orjienajy y Oiaxoj
KasHH MM y 00ALMBaEby IOjAMHMX TA4aKa ONTYXKHHIE. I1oJ OBHM IOJMOM Ce, PELMO,
mojjpa3yMeBa Ipoliec nperopapama n3Mel)y OKpuBIbEHOT ca OpaHHOIIEM U TYXKHOIA OKO yCJIOBa
1101 KOjHM OM OKPHBJBCHM NPU3HA0 KPHUBHILY 33 KOHKPETHO KPHBHYHO 1e10.>° CIHYHO, 101
CIIOpa3yMOM c€ TOoJpa3yMeBa Haroada y KOjoj OKPUBJbEHU IpH3HAje KPUBHILY, Y 3aMEHY 3a
TYX)KHOYEBY TIPEIIOPYKY CyIy y TOINedy cMamema kasHe.” Ipema Hemro mupoj neduHALH]H,
Cropa3yM O MpU3HakY KPUBUYHOT Jeiia MPEICTaB/ba HAUMH pelllaBaba KPUBUYHOT MPEAMETa, Y
KOME C€ OKPHBJHCHHU OJ[pHYC MpaBa Ha PEIOBaH IOCTYIAK, a Y 3aMCHY 3a NPU3HAKE KPHUBHIIC
n00Huja TMPErnopyKy O/ CTPaHE TYXKHUOIIA 32 CMambCHEM Tadyaka ONTY)XHUIIE, WK oOchame na ra
Hehe TepeTuTH MOMATHUM Taykama ONTYKHHIIE, WIH Ja he MNPEernopydyduTH KaKimbaBarmbe
yOmaxeroM kasHoM.”? 3aThM, cropasyMeBame O IPH3HAHKY KPUBHLE IPEACTABIbA MPOLEC Y
KOME Cy KaKo MHTepece ApKaBe Yy UIACHTHU(PHUKOBaMbY M KaXKHbaBamby H3BPIIMOLA KPUBHUYHOT
Jena, Tako W WHTEPECH OKPHUBJHCHOI 3a OJIa)KOM Ka3HOM, MaKCHUMAaJIHO 3amTuhieHn y
eKoHOMCcKOM cmuciy.”” Wi, cropasyM o NpH3HAEKY KPHBHYHOT JEa MPEACTaB/bd CIOPAa3yM
u3Mel)y TyXuijamTBa W oJ0paHe, I/ie OKPHUBJbCHU MpPHU3HAje H3BPIICHE KPUBHYHOT Jeia Y
3aMeHy 33 yMarberhe KasHe 1 H30eraBambe PeIOBHOT KPHBIHYHOT MOCTYIKA. % Omer cimdHo, moj
OBUM TI0OjMOM C€ pa3MaTpa Mpolec MpU3HaBamba KPUBHUIE O/ CTPAHE OKPUBJHEHOT Y 3aMEHY 3a
yOiaXkaBarme OIITPUHE ONTYXHHIIE WK o0ehame Ty)kuola fa Hehe TpaKUTH MaKCUMAJIHY Ka3Hy

KOjy MOXe 1a 3aTpaxu 1o 3akony.”> Ha kpajy, cropasyM je Mpom3Box mperoBopa m3mely

¥ B. Garner et al., Black’s Law Dictionary, St. Paul, 2009, 1270.

% K. Kipnis, Criminal Justice and the Negotiated Plea, Ethics, vol. 86, no. 2, 1976, 93.

¥ R. Bacigal, Criminal Law and Procedure, New York, 2009, 283.

%03, McCord, S. McCord, Criminal Law and Procedure for the Paralegal: A Systems Approach, New York, 2006,
455. Hemro npyraddjum pednMa, Criopa3yM O pU3HAKY KPUBUYHOT JIejia MPEACTaBba MOMyJJapaH Ha3!B 3a MPOIIeC
Yy KOM€ OKPHBJbEHH NPHU3HAje KPUBHUILY 332 aMIb-e Tadaka ONTYXHHIE, Malkby Ka3HU WM Apyre morogHocTH. R. del
Carmen, Criminal Procedure: Law and Practice, Houston, 2010, 45.

*1 T. McCoy, M. Mirra, Plea Bargaining as a Due Process in Determining Guilt, Stanford Law Review, vol. 32, no.
5, 1980, 895.

%2J. Givati, Legal Institutions and Social Values: Theory and Evidence from Plea Bargaining Regimes, Journal of
Enpirical Legal Studies, vol. 11, issue 4, 2014, 868.

%3 J. Scheb, J. Scheb 11, Criminal Law and Procedure, Belmont, 2011, 537.
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OKPHBJBEHOT W TYXHOIA, NMPH YeMy TYXKWIAI onx0alyje IMOjeJHHE TauyKe ONTYKHUIE HIH
CcMambyje KasHy y 3aMeHy 3a NpH3Hame Kpusne. **

Y nomahoj nmTepaTypum ManoOpojHe cy JAePUHHIM]E CcropasymMa O MpH3HABY
KPUBUYHOT JIefla, INTO HHjE CiIy4aj ca YIOpPEOHHUM TMpaBoM. Tako, MOJ OBUM IIOjMOM
MoJJpa3yMeBaMoO NMHCMEHY CarjilaCHOCT BOJba OKPHBJHEHOT M jaBHOT TY)KHMOLA, YHjH j€ TJIaBHU
npeaMeT ofipehuBame caHkIMje Koja he OKpuBJLEHOM OUTH U3peUeHa U Oe3 OjprKaBama IIIaBHOT
mperpeca, y 3aMeHy 3a EroBO IpH3Hame KpuBHIe.' OJHOCHO, CIIOPAa3yM O MpH3HAIbY
KPUBUYHOT JIeJIa TPE/ICTaBJba CarjacHOCT BOJbA JABHOT TYXKHOIA C jeHE CTPAaHE U OKPHUBJHEHOT
KOoju 00aBE3HO MOpa MMaTH OpaHHOILa C JIpyre cTpaHe, KOjU Ce cauhmbaBa y MUCMEHO] popmu, a
KOJUM OKPHUBJbEHU CBECHO, JTOOPOBOJbHO W HUCKIJbYy4yjyhu 3a0iyny y MOTIYHOCTH TPHU3HAjE
KpPUBHILY 32 JeTHO WJIA BHIIEC KPUBHYHUX Jiela KOja Cy MpeaMeT OHTy>I<6e.46 Wnu, cnopaszym o
[PHU3HAKY KPUBUYHOT JieJia MpeICTaBsba criopasym SUi generis Koju ce 3akjbyuyje nu3mMel)y jaBHOT
TYXHOIIA, C jellHe CTpaHe, U OKPUBJHEHOT U H-ErOBOT OpaHHOIIa, ca Ipyre CTpaHe, y CiIydajy KaJ
Ce JIOrOBOpE J1a OKPUBJBCHU Yy TMOTIYHOCTH NPU3HA HM3BPIICHE KPUBUYHOL JIENa KOje MYy ce
onTy00M CTaBJba Ha TEPET, a Ja TYXKHUJIAIl 33 Y3BPAaT YUMHU OKPHUBJHEHOM HM3BECHE MOBJIACTHIIC
¥ YCTYIIKE, TIPE CBEra Y MOTIIe/Ty OIaKer KaKibaBama. '

Hajonmmpuujy nepununmjy maje ap Jdanmno Hukonuh, koju crmopazym o mpuU3HABY
KPUBUYHOT JeJla TocMaTpa Kao y HMHCMEHO] (pOpMM CauMibeHY CarjlaCHOCT CIIOOOJHHUX BOJba
JaBHOT TYXHOLIA C jeJJHE CTpaHe, U OKPUBJHEHOT U HErOBOI OpaHMOLA C JIpyre CTpaHe, KOJUM
OKPUBJEHH CBECHO, TOOPOBOJFHO M ca HCKJbydeHOM MoryhHouthy 3a0nyze y HOTIYHOCTH
IIpU3HAje KPUBHILY 3a JeTHO WJIM BHIIE KPUBHYHHUX JeNla 3a KOja c€ TEPETH, a Koja Cy MpeaMeT
onTyx0e, a JaBHU TYXHJIAI] 32 y3BpaT MPUCTaje Ha J1aBame MOjeANHUX YCTYNaKa OKPUBJHEHOM,
KOjU C€ OJIHOCE Ha BPCTY M BUCHHY KPUBUYHUX CAHKIIHMja, €BEHTYAIHO OJIyCTajarme TYXKHOIA O]

rOlbEemka 3a Jpyra KpUBUYHA JieJa KOja HHUCY IpEeAMET clopa3yMma, Kao M O APYTUM OJHOCHMa

“D. Hall, Criminal Law and Procedure, New York, 2012, 500.

*® B. Bajosuh, Cnopasym o npusnary Kpusuunoz denda — ynopednonpashu npuxas, beorpa, 2009, 166.

*® M. Pagucassseuh, I1. Rerkouh, Hckycmea Tyoscunawmea 3a 0peaHu306aHu KPUMUHAL Y NPUMEHU UHCIMUmMYyma
cnopasyma o npusHary Kpueuunoe dena, y 300pHuUKY: [lojeOnocmasmene opme nocmynara y KpUuGUUHUM
CMBApUMA: Pe2UOHATHA KPUBUYHOPOYECHA 3aKOHo0ascmaa u uckycmea y npumenu, beorpam, 2013, 154; E. Tonuuh,
Jasnu myowcunay xkao cybjekm 3aKmyyerba cnopasyma o0 npusHarpy kpueuye, y 300pHUKY: 3aKOHUK O KPUBUUHOM
nocmynky u_jagno myacuirawmaeo, beorpazn, 2009, 213.

‘" B. Pyphuh, Cmpanauxu cnopasym o npushawy KpusuuHoe Oeid Yy KpusuuHom nocmynky, PeBuja 3a
KPUMHHOJIOTH]Y U KpUBHYHO ITpaBo, 6poj 3/2009, 85.
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KOjH MpOM3HJIa3e U3 KPUBHYHMX JIeJIa KOja Cy MPEAMET CIopasyMa WIH Cy y BEe3H ca TUM HIIH
JPYrEM KPUBHYHHM Jeinma. ™

Ha ocHoBy mpoydaBama 3aKOHCKHX ofpenada O Cropasymy O NpH3HamY KPUBHYHOT
7ena, Kao ¥ HaBeJeHHX AeduHuImja, MoxkeMo aatu cieaehy nepununmjy cnopazyma. Criopazym
0 MpHU3HAY KPUBUYHOT JIeNa MPEACTaBiba MMCMEHH CIIopa3yM u3Mel)y TyKHoma u OKpUBJBEHOT,
KOjM OKPHBJbEHH CBECHO, JOOPOBOJEHO M Ca pa3syMeBameM IOCIEOHNa IOTIIYHO MpPU3HAje
HU3BpUHICHKHC KOHKPETHOI' KPUBUYHOI [CJIa, OAHOCHO jeﬂHOF WM BHIIC KPUBUYHUX [CJIa
M3BPIICHUX Y CTHUIA]y, @ TYXKHJIAI] 33 Y3BpaT HYAH HIDKY Ka3Hy WU JAPYry KpUBHYHY CaHKLH]Y,
KOja MOKe OMTH M3pedeHa MCIOJ 3aKOHCKOT MHHHMYMa, a KOJUM je MOCTHTHYTa CariacHOCT O
TPOIIKOBMMAa KPHUBUYHOI IIOCTYIIKA, OAPHIAKy CTpaHaka M OpaHMOLA OJ IpaBa Ha KallOy
MPOTHB OJUIyKE CyAa O IMPUXBATamy CIIOpa3yma, O MIMOBHHCKOIIPABHOM 3aXTEBY M OAY3UMAamby
HMOBHUHCKC KOpHUCTHU, U d)aKy.HTaTI/IBHO, (6] OILYCTaHKYjaBHOF TYXKHUOLa O] KPpUBUYHOT I'OIbLCHHA 3a
KPHBHYHA JeJla KOja HUCY NMPEAMET CIopazyma, o o0aBe3ama Koje ce€ MOTY OJIPEJUTH Kao YCIIOB
3a kopumheme 0/ CTpaHe TY)KHMOIa Hayela ONOPTYHUTETa KPUBHYHOT TOHBCHA M OXY3UMAamy
HUMOBHHE HpI/I6aBJ'b€H€ HU3BpPLIICHEM KPUBUYHOT [€J1a.

KpI/IBI/IqHI/I IMOCTYIIAK KaKaB MMaMoO IPUIIUMKY Ja TJICAaMO Yy aMCPpUYKHUM (1)I/IJ'IMOBI/IM21,
NpenyH CIEKTaKylIapHHX OcyAa W ociobahama On KpUBHIE, je BeoMa CKyH M BpPEMEHCKHU
OyroTpajad. 300r Tora cy y Mpakcu TaKBU IMOCTYILM PETKH y HaBEeJIEHOM 3aKOHOJABCTBY, jep
3aXTeBajy BEJIMKM YTPOIIAK BpEeMEHa U MaTepujamHux pecypca. Cakylbambe [0Ka3a,
HUCIIMTUBAKLE CBCAOKA OJf CTPAHE TYXKHOLA W OITYKCHOI' M JICTaJbHO HCIIMTUBAKLC YHMHCHHIIA,
HeKaJla JIOBOJM y MHTamke U caMy CBPXY KaKibaBama, IOTOTOBO 3a JIaKIla KpuBHYHA aena. Kao
nocjenua Tora, JOLUIO je J0 pa3Boja BAHCYJCKUX criopazyma u3Mmely cTpaHa y MOCTYIKY.
Behuna cnydajeBa je mouerna na ce 3aBpiiaBa y TYKMOYEBO] KaHIIENAPUJU WIH Y CYACKUM
XOJIHUIIMMa, 0€3 MPHUCYCTBa CBeMOKa. TyXuiial OM MPEIIoKUO ONTY>KEHOM Ka3HYy WM HEKY

JpyTy MOTOJHOCT y 3aMEHY 3a HEroBO Npu3Hame kpusuie. IIpupona crnopasyma o npusHamy

*® 1. Hukomuh, Cmpanauxu cnopasym o kpusuyu, Beorpaz, 2009, 17; JI. Hukomuh, Cnopasym o npusharsy kpusuye,
Hum, 2007, 17; J. Hukommh, Cnopaszymu o npusnasary Kpusuunoz Oela Kao penpe3eHmamusna ¢gopma
NOjeOHOCMAB/LEHO2 NOCMYNARbA Y Kpueuunum cmeapuma, y 300puuxy: M. JoanoBuh, M. CranucaBsbeBuh,
Tojeonocmasmene popme nocmynarea y KpUGUYHUM CMEAPUMA. PESUOHAIHA KPUBUYHONPOYECHA 3AKOHO0A8CEA U
uckycmea y npumenu, beorpaa, 2012, 133.
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KPUBUYHOT JIeJIa je KOHTPOBEp3Ha, 6€3 003upa Ha TO Ja JIM j€ CTPOT WM OJar, MpUpOJaH WIH
PUHYIAH, 1a JTH [IPEBHIIE LITHTH HCIPABHO ONTY)KCHA JHLA M HE WITHTH JOBOJBHO HeBUHE.

Cropazym 0 Tmpu3Hamby KpPUBUYHOT Jejia, IMPEJICTaBJbeH oOBako, noaceha Ha
TpaguEonanan yrosop.”’ Kiacndna Teoprja yroBopa moapikasa cioGo1y 1a ce IperoBapa 4aK
M O Ka3HH y KPUBHYHOM IOCTYNKY. [IpUCTYNUBIIM TaKBOM YTrOBOpY, ONTYXCHH CE OJpUYC
CBOjUX IIpaBa, Kao IITO je MPaBo Ha MPaBEIHO M HEIIPHUCTPACHO Ccyheme mpe IOpOTOM, Y 3aMEHY
3a ojpeheHe yCTymke OJ CTpaHE TYXKHOIA, KOje ce orienajy y Onakoj Ka3HH WIH WU3MEHU
ONITY)XHUIIC Yy HeroBy kopucT. Ha Taj HaumH, npumeHom laissez-faire nokTpuHe TpIKUIIHKX
MPUHIUIIA TIpEroBapama, TEPeH IperoBapama OKO IMpH3HAkma KPUBUYHOT Jieya no0uja BUJ
TP/KHIITA HA KOME CE pa3Merbyjy HAaBEICHE BPEIHOCTH,”™ KOjH y IMOjEJUHAM MOMEHTHMA
mozaceha Ha Typeku Gazap®.>? Ako mornexamo MoryhHOCTH Koje 3aKOHOIABAIl IIPYXKa TYXKHOLY
Y OKPUBJHEHOM, MOYKEMO J[a IPUMETHUMO J1a, Ca jeTHE CTpaHe, OKPUBJbEHU MMa MOTYRHOCT Ja He
MPH3HA JIa j€ U3BPIINO KOHKPETHO KPUBHYHO JIENI0 KOjé MYy CE CTaB/ba Ha TEPET M Jla 3aXTeBa
pElloBaH MOCTYIAK Y KOME je Ha TYXHOIly 00aBe3a Jia IOKaxe Jia je OKPUBJBEHU MU3BPIIHO JEJIO.
C npyre crpane, Tyxuial uMa MoryhHocT na yhe y peoBaH MOCTylmak M TPaKd MaKCHMAaTHY
Ka3Hy 3a M3BPUICHO KPUBUYHO neno. Melytum, obe cTpaHe nMajy U MOTYRHOCT Ja pa3MeHe
no0pa Koja Cy y HBHUXOBOM ,,ITOCEIY", IMa TAaKO MPEBACXOJHO OKPHBJHEHH MMa MOTYHHOCT na
Tpryje ca CBOJUM IPaBOM Jia HE TPU3HA W3BPIICHE KPUBHYHOT Jieja KOje My C€ CTaBJba Ha
TepeT.‘r’3 Aunu, Kako je 700po 3amakeHo, CTPaHKe OBJIe HE TPTYjy Ca BPEIHOCTUMA KOj€ MOCEY]Y
y MOMEHTY CKJamama CIopa3dymMa, HEro ca pu3dluMa Koju ce y OyayhHocTu Mory
MaTepHjalIu30BaTH HAa TaKaB HAYMH Ja jeHAa WIM Jpyra CTpaHKa 3akajie 300T MPOIyIITCHE

IIpUIIMKE JJa CC Haro,ue.54 Penopan KPpHUBUYHU TTOCTYIIAK HOCU PHU3UK IIO o0e CTpaHEC, TaKO Oa CC

YaK ¥ y HajIIO3HATHJUM aMEpUUYKUM CYyAOBHMa cyheme cmaTpa ,,0amameM KOLKHUIA“, y Kojuma

* R. Hollander-Blumoff, Social psychology, information processing, and plea bargaining, Marquette Law Review,
vol. 91, 2007, 164.
%00 rome u y: F. Easterbrook, Plea Bargaining is the Shadow Market, Duquesne Law Review, vol. 51, 2013, 551;
K. Kipnis, Criminal Justice and the Negotiated Plea, 96; J. Jedick, A Change in the Environment of Plea
Bargaining: Using the Inspiration of Administrative Procedural Safeguards Like NEPA to Add Process Protections,
Washington University Law Review, vol. 91, issue 5, 2014, 1330.
> |bid.; K. Graham, Crimes, Widgets, and Plea Bargaining: An Analysis of Charge Content, Pleas, and Trials,
California Law Review, vol. 100, 2012, 1579; R. Adelstein, The Negotiated Guilty Plea: A Framework for Analysis,
New York University Law Review, vol. 53, no. 4, 1978, 783, 809; H. Uviller, Pleading Guilty: A Critique of Four
Models, Law & Contemporary Problems, vol. 41, 1977, 102-103.
°2 35, Bibas, Regulating the Plea-Bargaining Market: From Caveat Emptor to Consumer Protection, California Law
Review, vol. 99, 2011, 1119.
iz R. Scott, W. Stuntz, Plea Bargaining as a Contract, Yale Law Journal, vol. 101, 1992, 1914.

Ibid.
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MOXETE KaKo J1a MoOeanTe Tako 1 I/I3Fy6I/ITe.55 JenHocTaBHM]E peueHo, y MOCTYNKY PeroBapama
0 TPU3HAKY M3BPLICHA KPUBHYHOT 1ENA, U OKPUBIBCHH M TyXmial Melyco6Ho momymrajy.”®
Yxkonuko 1o Tora He nohe, ucxon cyhema he Hajuemrhe 6utu TakaB ga he camo jegHa cTpaHa
OuTH 3a/10BOJbHA, IITO hie 3aBUCHTH O] BPCTE MPECy/e U BUCHHE U3pPEUCHE KPUBUYHE CAHKIIH]E.
OxpuBJbEHHU TOCEAyje MHOTOOpOjHA HpolEeAypajHa IpaBa, Koja MOXE Ja MpoAa TYXKHOLY Yy
3aMeHy 3a Mpeulor Oia)ke Ka3He, a OBAaKBO IPaBO j€ CBAaKAKO JAJEKO BPEAHM]E€ O] HEKHX
npyrux.”’ TIpe nprcTynama Haroa6u, OKPHBIGEHH HOCH PH3UK OCYJIE, IIPH YeMY My MOXKE OUTH
M3peueHa Ka3Ha 3aTBOpa Y U3Yy3€THO JYrOoM Tpajarby, a TY>KWJIAIl HOCH PEUUIIPOYaH PU3HK JTYTOT
KPUBUYHOT ITOCTYIIKA, Ca BHCOKHM TPOIIKOBHMa Bohema uctor, a mpahenor ociobahajyhom
npecyaom.”

HapaBno, y mpakcu moctoje oapeheHn mpoOiieMu y Be3H ca OBaKBOM KOHIIETIIIH]jOM
cropasyma o MpHu3Hamby KpUBUYHOT nena. Criopa3ym M KJacu4aH YroBOp UMajy CIMYHOCTH, alld
¥ pasiiKa, N4 je aHAIOI’ja HAroA0e M KIACHYHOT YroBOpa 300r TOra HaleKo OJ CaBpIUCHE.
CrnopazyMm o mpu3Hamby KPUBHYHOT Jiela OKPUBJHEHOT Ce HE MOXKE CMAaTpaTy MPaBHUM MOCIOM Y
KOME YYeCTBYjy JIBE€ PaBHONpABHE CTpaHE M KOjU C€ TeMeJbU Ha J00poj BEpU W HA MPABHO
Ba/bAHMM U KOPEKTHHM NPHHIMIIMMA [PEroBapama IOTIOMOTHYTHX jACHHM IpOLeaypama.’
300or Tora MOXEMO Ja ra mocmarpamo Kao MoceOHy BpCTy yroBopa wusmel)y apxkaBe u
OKpHBIbCHOT.”" TIPBEHCTBEHO, CIIOPAa3yM O MpH3HAKHY KPUBHUYHOL J€Ia MMa Ta4HO oxpeheHy
caap>kuHy. Y HBeMy je npeasuleHo IITa je cBaka O]l CTpaHa KOje Cy YYEeCTBOBAJIE Yy CKIIANamy
criopa3yma jayxHa na ypanu. CtpaHe y cropa3ymy Cy TadyHO ojapeleHe, ca CBOjUM INpaBHMa U
obaBe3ama. CBaka CTpaHa uUMa MpaBO Ja OJACTYNH OJ Cropa3dyma, Impu demy je morahajy
oapeheHe mpaBHe Mocieaule. YKpaTKo pPedeHo, CBAakoj CTpaHM ce Bpaha OHO IITO je jana y
MOCTYNKY. YKOJIMKO YrOBOp IMPEKPLIN TyKUJal, OKpuBbeHU he moByhu cBoje npusHame. Kaga

YTOBOP MPEKPIITH OKPUBJHEHH, Tykujall he nhu Ha peloBHO cyheme mpe mMopoTOM U 3aXTEBATH

HajBehy Kka3Hy. 3aTuM, KjlacMYaH yroBOp MPOM3BOJM JI€JCTBO caM IO ceOH, JIOK CIopa3yM He

%% W. Pizzi, Trials without Truth: Why Our System of Criminal Trials Has Become an Expensive Failure and What
We Need to Do to Rebuild It, New York and London, 1999, 75.

% [pensunsbuBo Tpkumre y CjenumeHnM AMepnuknM Jp)kaBama ce MOCTENEeHO Pa3BHjajio, Ma Cy Y HMOYETKY
TIpUMEHe Haroa0e aJBOKATH 3HAIIM 3a CTaHJapJHA yMamema Ka3He 3a MpU3Hama, TO jecT, mTa 1o0ujajy 1o meHy
npusHama. S. Bibas, The Machinery of Criminal Justice, 19.

>"F. Easterbrook, Plea Bargaining as Compromise, Yale Law Review, 1992, vol. 101, 1975.

%% R. Scott, W. Stuntz, Plea Bargaining as a Contract, 1914-1915.

*° F. Easterbrook, Plea Bargaining as Compromise, 1974.

% 5. Cumonosuh, B. Typamanuu, Crnopasym o npusnarwy Kpuguunoz 0ena u npobnemu dokasusarna, 21.

81T, Sandefur, In Defense of Plea Bargaining, Law, 2003, page 1, www.socialcsecurity.org, asrycr 2010. romuse.
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MPOU3BO/IM HETOCPEIHO MAEjcTBO, Beh CIly’)kM Kao TpaBHU OCHOB 3a JOHOUICHE Ipecylne y
kpuBHIHOM TocTynKy.®” To je, He Malia, pa3iMKa y OQHOCY Ha KIIACHYAH YTOBOP.

3a pa3siuKy O/ KJIACHYHOT YrOBOpa, CTPAHE Y OBOM MOCTYIKY HUCY CTaBJbCHE y jeJIHAK
M0JI0XKaj, M Ha MIPBHU MOTJIE MOXKE Jla CE MPUMETH HEJIOCTATaK jeIHAKOCTH IMOJI0XKaja TY)KHUOLA U
OKpHUBJbEHOT, KOjHU C€ Orjiefa y HejenHakuM oBiamhemrMa W MOTYNHOCTHMA IMPHIMKOM
JOKa3MBamkba CBOJUX TBPIHH, alld U Yy MCUXOJIOIIKOj onTepeheHOCTH NMPUIIMKOM IMperoBapama.
TyxuoIly CTOjU Ha pacrojaramy YUTaB APXKABHU arapat 3a MPUKYIUbake J0Ka3a U YTBphUBambe
KpUBHIIE OKPHUBJLEHOT, a O pe3yliTaTUMa CBOje HCTpare HUje MyKaH Ja ra obaBecTd. 3aTuM,
NPUJIMKOM 3aKjbydera rpal)aHCKONpaBHOT YroBOpa, CTpaHe Cy ClI00OAHE na u3abepy CBOT
naptHepa. Ko criopasyma o npusHamby KPHBHUYHOT JIejia HUje TaKo. YKOJIMKO HHjE 33]J0BOJbaH
TOHYJIOM TYXKHOIA, OKPHBIBEHH HE MOXE Ja OJE APYroM TYKHOLY M Ja ce Iemka™ 3a
MMOBOJHHH]Y TIOHYAY. Y OBOM MOXKeMoO Jna mpoHaheMo u oapeleHe eneMeHTe MpUHYyJE, jep je
TY)KWJIAI] CBECTaH JIa j¢ OH jeJIMHU KOjH MOXKE YIYTUTH ITOHYY OKPHBJHCHOM.

[Ipema jeaHOM CXBaramy, CIOpa3yM O MPHU3HAKY KPUBUYHOL Jeia je cropasym Sui
generis, anu He ¥ YroBOP, KOjU CauHibaBajy CTpaHKe W OpaHWIIall y I[HJbY OKOHYama opelheHor
KPUBHYHOIIPOLIECHOT TpeaMeTa 0e3 oJp)kaBama IIIABHOT HpeTpeca, KOju 00aBe3HO IMOJIHOCE
CY/Y, aJld KOJH HE TIPOM3BOIH IIPABHE MOCIICIUIE HEITOCPEIHO HETro MyTEM MPECye KOjy JTOHOCH
CyIl HAKOH IIpUXBaTama cropasyma.

JelHO 01 OCHOBHMX MHTama KOje Ce MOCTaBJba y OBOM IMOCTYIKY jeCTe Jia JIi Cy OBa
paBa MPEHOCHBA, OJHOCHO, JIa JIH OKPUBJLEHH MOXKE bHMMa Ja Tpryje y moctymnky. [Ipe cBera,
BUXOBA MPHUPOJIa TOBOPU Y NMPWIOT YHE-ECHUIIM JIa CY Be3aHa 3a JIMYHOCT OKPUBJBEHOT, T€ J1a CE
BUMa HE MOXE TProBaTH. AJlM, OBa MpaBa MOXKEMO Jla TOCMATpaMO M Ca acleKTa JTYXHOCTH.
Taxo, Moxxemo pehu 1a OKpUBJbEHH HEMa MpaBo Ha cyheme, HEro 1yKHOCT Ja JI0Kaxe JAPYIITBY
Ja je TIOTPEeNTHO ONTYXEH, MOK TYXujal uMa obOaBesy na o0e30enu HajTexy Ka3Hy 3a
OKpHBIbeHOT.”> CMaTpaMo Jja OKDHBJbCHH MMa IIPABO [a 3aMEHH CBOje NpaBo Ha cyherme
MPUJIMKOM pa3MeHE BPEIHOCTH ca TYXKHOIEM, T¢ Jia TIPUXBATH TY)KHOUEeBY MoHyny. OBO MpaBo

HE clajia y rpymny Ipasa Koja cy HeoTyhuBO Be3aHa 3a JIMYHOCT TUTYJapa. 3a pa3iuKy O/ HEKUX

%2 B. Byphuh, Cmpanauxu cnopasym o npusnarey kpuguunoz dena y kpusuurnom nocmynky, 90,
% Peu , ieHKame je H y GyKBaIHH MPEBOJ aMepHuKor ,,.bargaining*.

® M. Cumosuh, B. Cumosuh, Kpusuuno npoyecno npaso, bama Jlyka, 2011, 341.

% R. Scott, W. Stuntz, Plea Bargaining as Contract, 1917.
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mpaBa, HIp. MpaBa Tyiaca Ha W300puMa, Koja HUCY OTyhHMBa M3 OYMTHUX pasjiora, OBOTa IpaBa
HETOB TUTYJIAp MOXE JIa c€ OJJpEKHE, Te Jia CKIONH oipeheHr yroBop ca TyKHOIIEM.

Kao u xon yrosopa rpahanckor mpaBa, oapeljeHa mpaBuia MOCTOje W KOJ YroBapama
cnopazyma. Oapehere HopMe, Kao IITO je YacT, Ipkame ooehama 1 moBepeme, Tpeda J1a mocToje
KOJI CKJlamama CBUX Bpcra yroBopa. OBUM HOpMama ce naje Beha BpEIHOCT, HEro INTO je y
MUTalky 3aKOHCKA CaHKIUja y CIIy4ajy KpIlema yroBopa. Tako je W Koja cropa3dyMeBama O
KpUBHIIM, adu y3 3HauajHe pas3nuke. OKpUBIbEHH JIAKO MOXKE Ja mpekpiu obehama nata
TY>KHOILY M JIa U3ryOu moBepeme Tyxuorna. TyXKuial mororoBo y paHoj ¢asu jomr yBek He 3Ha
KaKBa je JIMYHOCT OKPHBJHCHOT. AJIBOKAT j€ jEHUM JEJIOM Yy CTamy Ja TIOMOTHE Yy pellaBamby
0BOT 1Ipo0JIeMa, jep I03Haje OKPHBIBEHOT 60Jbe Hero Tyxmiai.’® OH 3Ha BHILIE O TY)KHOLA O
YHELEHUIIM 1A JI1 OKPUBJLEHH JPXKH ATy ped. Takolhe, Moke /1a ce IOCTaBH U MUTAmE MOBEPEHha
y TYXKHOIIa, y K0joj Mepu he OH ocTaT IpH J0TOBOpPY. Y cIy4ajy KpIIeHka JOToBOpa O] CTPAHE
TY)KHOLIA, OKPHUBJBEHHM HMa IMpPaBO Ja IMOBYYE JAaTO TpPU3HAKE. AJIM, YKOJIUKO OKPHUBJHCHU
MPEKPIIH CBOj /IO JOTOBOpaA, TYXKHOILY IMPEOCTaje PEIOBHO cyheme, Ha KOME OKPHUBJBCHH MOXKE
IOOWTH MHOTO TEXY KazHy. Tyxkwuiar je, ¢ Ipyre cTpaHe, cauyBao M MaTepHjajHe U BPEMEHCKE
pecypce 3a KPHBHYHO FOBEEE APYTHX H3BPIINIANA KPUBHIHIX 1ea.’’

Kaga mocmarpamo criopasym o TNpu3Hamby KPUBUYHOL Jiejila Kao YroBOp CTpaHaka,
MOCTaBJhaMO U MHUTAKkE PABHONPABHOCTHU CTpaHaKa. AJBEpCcapHU MOCTYIAK MocMaTpa Ty>KUOIa U
OKPHUBJBEHOT Ka0 jE€JIHAKEe CTpaHE y CIOpYy, Kao KoJ yroBopa. 300r Tora je 3a0pameHO TYKHUOILY
Jla TIperoBapa ca OKPUBJHEHHM 0€3 MPHUCYCTBa HEroBOI OpaHMola, jep Opanmian o6e30ehyje
PaBHOMPABHOCT y MPAaBHUYKOM 3HaWy U Mpenyrnpeljyje eBeHTyalHe Tpelike Koje Ou Morie
HACTaTH YKOJHMKO OM caM OKPHBJREHH BOAMO TperoBope. OBO CBakako, jep HHje HE3aMHUCIHBA
CHUTYyalHja ja ce OKPUBJHEHH CIIOKH Cca oApel)eHrM ycioBUMa HE mTHTEhH COTICTBEHE MHTEpece.
OBaj pusuk noraha W HMCIPaBHO W TMOTPENIHO OMNTYKEHE HAa MCTH HAYMH, alld JIAJIEKO TEXe
nocneaniie ©Ma mo HeBuHO yuie. OBakBe rpemike, mehyrum, Hehe moroauTh camo TakBOT
OKpHBJHEHOT, Beh U JPYIITBO Yy IENUHU, MITO OM UIIUIO Y MPUJIOT HAYYHUM PaJHUIIIMA KOJH Ce
HE CJIaXYy ca HaroJ00M O TpU3HakY U3BPIIEHa KPUBUIHOT JeTa.

Kon yroeopa rpahanckor mpaBa, yroBapauu cy Hajuemrhe moOpo ymo3HaTH ca CBUM

OKOJIHOCTHMA KOjC CC THYY 3aKJbydYMBalka BHBUXOBOI YroBopa. Yy KpUBUYHOM IIOCTYIIKY,

66 H

Ibid.
%7 S. Thaman, Plea Bargaining, Negotiating Confessions and Consensual Resolution of Criminal Cases, Electronic
Journal of Comparative Law, vol. 11.3, 2007, 22.
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CUTyal¥ja HHUje TaKO jeIHOCTaBHA. TyKWJall, KOjU BOAM HCTpary, HUje AYXKaH Ja O CBEMY
MH(OPMHILE OKPHBJHEHOT, IITO yMarbyje HEroBy IIPOLEHY O CBOjUM IIaHCaMa Ha cyhemy.”
AnM, HU OKPHBJHEHU HHj€ JyXKaH J1a O CBUM OKOJIHOCTMMAa HM3BECTH TY)XHOIla. MoxkeMo ja
3aMHCITUMO CHTYAIH]y Y KOjOj Ty>KWJall HyJH JIAKITY Oro10y OKPUBJHEHOM, jep HEMa JI0BOJFHO
MPaBHX JIOKa3a Jia Ou OMO CHT'YpaH y CBOj YCIeX Ha PEIOBHOM Cyhemwy, a OKpUBJLEHH PACIIONIAXKe
ca MHOIITBOM HH(]OpMaIja 0 CBOjJUM Cay4eCHHIIMMA, Ka0 W O KPUBHYHHM JIeJIUMa KoOja ce
npurpeMajy. JacHo je na Hehe OUTH yecTe CUTYyallHje 1a OKPUBJBEHH UCIIPUYA TY>KHOIY CBE IITO
3Ha.

AHayornja ca KJIaCHYHUM YTOBOPOM C€ Hajuenihe MpaBU MPUIMKOM IMPHUTYKOU 300T
KpIICHka cIropa3ymMa Win 300T HErOBOI HEM3BPIICHA, 0K IOBOJOM IOjJSAHHUX JPYTUX
acriekara, aHaJIOTHja ca yrOBOpPOM HE MOXE Ja Ce€ MOCTaBU. Tako HIIp. HaBEJIM CMO ce Ja je
TY)KWJIAll jeIUHH ca KOJUM OKPHBJBEHHM MOXKE Ja Ckionu cnopasyM. OH ce TOoHama Kao
MOHOTIOJIMCTA, a HABOJU C€ M Jla CE MPEroBOPU BOJIE HA CBOJEBPCHOM IIPHOM TPIXKHILTY, BaH
cyackor Hag3opa. Cyauja oBJie HeMa IpaBo Jla YYECTBYj€ Yy IPErOBOPUMa, alld OH popMHUpa LIEHY
Ha TPXKUILTY, Y BUAY IPONHCHBamka Ka3HU Koje he OUTH u3peueHe, U 'y OKBUPY KOjUX MOpajy Aa
ce kpehy nperosopn.’® OBo je 3aHMMUBMBO CXBATambe, ald TPH TOM MOPAMO [a HMCTAKHEMO
KOHTPAapryMeHT y BHUJY YHHHCHHUIIE JIa j€ 3aKJby4YCHE CIopa3yMa IMPEIBUKCHO U PEryJIMCaHO
3aKOHOM, Ma OM ce OBJI€ TEIIKO MOIJIO PaJUTH O LIPHOM TP>KULITY.

OBaj neo 3akbyuynhemMo TBPAHOM Jla CIOpa3yM O TMpU3HAKY KPUBUYHOT Jiejia
npenacraBba kKommnpomuc. OH moroayje obema cTpaHama Y IOCTYNKY, KOjeé KOMIPOMHCHO
peliaBajy HacTtany CUTyalujy u mnpoOnem. Ipyrum peunMa, mpeicTaBba BOJbHY TPAHCAKIU]Y
KOja JJOHOCH KOpHCT obeMa cTpaHkama. Hema HUTH jeqHOr pasiiora Jja ce€ OKpUBJBEHUM JIUIMMA
oHemoryhu f1a mo60JbIi1ajy CBOj T0JIOXKA] CIIOPa3yMOM O MIPH3HaKY KPUBUYHOT JIej1a, a UCTIPABHO
CIPOBEICHNM MOCTYITKOM TOJIVKY H BPEAHOCT HATOAOH Ko MPABHOM HHCTHTYTY. © YMECTO mITo
ce KPUTHKY]e U TPaXXl HEeroB HeCTaHAK U3 KPUBUYHOT MOCTYIKA, Tpeda paAuTH Ha HEeMY Y IIUJbY
11060JBIIIARSA 110 CBAKY CTPAHY y MOCTYIIKY.

Opx modyeTka mpuMeHe, Mpe CBera y yIopeJIHNM 3aKOHOJJaBCTBHMA, KaKO Y BpeMe JIOK ce

cMaTpao HEJOMYINITEHWM, TaKO W HAKOH JIETaliu3aIlyje, Cropa3yM O MpU3Haky KPUBUYHOT Jeiia

B g, bajosuh, Has. deno, 68.

% Cynnja McrepOpyk TBpAM 4a je W LPHO TPXKHIITE GOJbe O HemocTojama Tpxuma: F. Easterbrook, Plea
Bargaining as Compromise, 1976.

" Ibid, 1979.

™ Taxo u : F. Easterbrook, Plea Bargaining is the Shadow Market, 554.
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MMa CBOje MpHucTaiuie u npoTuBHUKe. C 003UpOM Ha YHILEHHUITY Jla ce Beh myxe Bpeme, Kako y
CjenumennM AmepnukuM J[p’kaBaMa Tako W y APYTHM JprKaBaMa KOje Cy YCBOjUJIE OBaj MOAEN
TMCTIOHUPamha KPUBUYHHUM MTOCTYNKOM, BOJIM MHTEH3MBHA paclpaBa O ONMPaBIAHOCTH CIIOpa3zyma
y KPUBHYHOM IPOIIECHOM IpaBy, oB/e hemMo HaBecTH HajOMTHHjE apryMeHTe, Kako OOOPHHKA,
TaKo M MPOTHBHHKA OBOT MHCTHTyTa. MelyTum, obe rpyme ce ciaxy y jeqHOM — Haromda o
NpU3HAaKY M3BpIICHa KPUBUYHOI JieJla JaHAC IpeJCTaB/ba CTATHY M HEU30EXKHY apMaTypy
KPUBHYHOT TponecHor cucrema Cjenmmennx Amepuukux Jlpxasa,’” amn u cse Beher 6poja
JpKaBa Koje je MO3Hajy y paznuuuTuM obnaummMa. [lojenuHa cxBarama ce MpOTEKY TOJIHKO Ja
ce cMarpa Ja Haroj0a He TpelcTaBjba Je0 KpuBUYHOT mpouecHor cucrema CAJl-a, Beh na
NPE/ICTABIbA CAM KPUBHYHO-IIPOLIECHA TIPaBHH cHcTeM. > JleGaTa OKO CopasyMa ce yriiaBHOM
OJIUTpaBa OKO MCTHX YHIHEHHUIIA, KOj€ MPHUCTAIHIIE W MPOTUBHUIM CIIOpa3yMa apryMeHTYjy Ha
pasnuunte HauumHe. Ha mpumep, uummeHnna na ce oko 90% KpUBMUHUX IpeAMeTa pellaBa
criopasyMoM, 3a BehHy TPaBHUKA [PEICTABIbA IO3MTHBHY YHE-CHUILY, Al He 3a cBe. . Boxehn
KpUTHYAp y aMEepHuKoj MpaBHO] Teopuju je Anbept Amuysnep. HberoBu aprymeHTd MpoTUB
criopa3dyma cy MHOTOOPOjHH, a MOXKEMO Ja H3[BOJHMO J1a OH CMarpa CIOpa3yM O NPHU3HAY
KPUBUYHOT JIeJla HENOLITEHUM IpeMa ONTY)KEHOM, Ja ONTYXEHH IpPUXBaTa CIOpa3yM IO
JICjCTBOM TIPHHYJIE, JOOUTAK M I'yOUTaK y MpaBHMa Cy HENPOIOPIMOHAIHH, T€ J1a je CIopa3syM
pe3yITaT HPAMOHATHOCTH H IpelaKa.

Kao u y ocranmum npxaBama Koje Cy y CBOj IIPaBHU CHCTEM YBeJle HHCTHUTYT IEHKamba O
Npu3Hamby KpUBMYHOT nena, U y Cpbuju mocroju onpehen Opoj ayropa koju, apxehu ce
KOH3€PBATUBHUX OCHOBAa KPUBUYHOI IIOCTYINKa, OCIOpaBajy ONpaBIaHOCT YyBohema OBOT
MHCTUTYTA, alii je nmpucyTaH Behu Opoj mobopHMKa oBor MHCTUTYTa. Kako je To jerno pedeHo,
0e3 0031pa Ha TO KAaKBO je CTambe Y KPUBUUHOM 3aKOHO/IABCTBY U KOj€ j€é BpEME y NMUTamy, YBEK
he ce nahu kputnyapu u pedopmaropu cucrema.’® [Ipu TOM, HUje TUCKYTAOMIHO Jia CTIOpa3yM
uMa U o0pux M JIomux cTpaHa, Beh je mutame koja he mpeBarnytu. [lo Hamem MUIUBEBY,

no0pe cTpaHe cHopasyMa HMMajy BENIUKY HpPEIHOCT HaJ HEroBUM MaHama, U HEpeajHo je

2.3, Schulhofer, Is Plea Bargaining inevitable?, Harvard Law Review, vol. 97, no. 5, 1984, 1037.

% «|t is not some adjunct to the criminal justice system; it is the criminal justice system.“ W. Scott, W. Stuntz, Plea
Bargaining as Contract, 1912.

™ TIpodecop Anbepr Amdyiep OBy UMIEHHILy TOCMaTpa 0BAaKo: ,,/iMamMo 100ap CHCTEM HE3aBHCHE [OpOTE, Al
Kojy xopucth cera 10% okpuBsseHHX. To je Kao ma pemaBare npobieM TpaHcnopTta rpahannma, na 10% mux nate
KaJWJIaK, a OCTaju UAy Memke*.

8 A. Alschuler, The Changing Plea Bargaining Debate, California Law Review, vol. 69, issue. 3, 1981, 656.

78 J. Hostettler, A History of Criminal Justice in England and Wales, Hampshire, 2009, 307.
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ouekuBaTu abonuirjy Harogoe. CriopasyM o MpU3HAKy KPUBUYHOT JIeNa MPEACTaBba jeJlaH O]l
HAjBAXHUJUX UHCTpyMeHaTa €(pUKACHOCTH KPUBUYHOT MOCTYIKA, KOJU UMa TOTOBO YHHBEp3aJlaH
kapaktep.”' IlpuxsahieH je y CKOPO y CBHM Jp)KaBaMa, INTO NPEACTaB/bad jaCaH IOKAa3aTelb
BEroBe e()MKACHOCTH, Y3 CMAambCHE TPOIIKOBA KPUBUYHOI IOCTYIIKA, IITO je U OCHOBHU ratio
yBohema oBor uHcTuTyTa. Mako ce pememuma CpIcKor 3aKOHOIaBlia MOTY YIIYTHTH U ofpehene
KpUTHKE, CMaTpaMo Jia TIOCTOjamhe MHCTUTYTA CIopasyMa O MpHU3HAKky KPUBUYHOT Jelia HE CMe
OuUTH OBEICHO y NMuTame. tberoa KOPUCHOCT ce HAPOUUTO UCTUYE Y MOCTYNIMMA 32 KPUBUYHA
JleTa OPraHM30BAHOT KPUMUHATHTETA.

VY mpunor crnopazyma roBOpHM MHOIITBO aprymeHara, kKoje hemMo oBie mokymiatu Ja
HaBeJeMo, He 3aobunazehu npuroBope ymyheHe y ymopeaHoM mpaBy. AHamu3y aprymeHara
npucranuia nodeheMo ca jeHUM OJ OHUX KOjH C€ HABOJC Kao TIJIaBHU NPHIUKOM yBOhema
cropa3yma y 3aKOHOJABCTBA IIUPOM cBeTa. Paam ce o eKoHOMCKHMM pasno3uma. [Ipucranmie
criopazyma cmarpajy ra HEONXOJHUM 300r MHOIITBAa KPUBUYHHX MpeaMera, jep omoryhasa
TY)KHOIly Jla MaTepujajHE U BPEMEHCKE pecypce Koje IMoceayje yCcMepH y MpaBoM cMmepy. Y
Cjenumenum AmepuukuM Jlp>kaBama, TyXHJIAIl paclojia)ke OrpaHHYEHHM CpEACTBUMA 3a
MpoLleCyHpamke W3BpIIMIANA KPUBHYHUX Jiela. YKOIUKO HE OM T0CTOja0 OBaj HMHCTHUTYT,
Ty)kunal, OM Mopao Ja Tpolecyupa CBaKO KPUBHUYHO J€J0 Tpe] MOpOTOM, 3a IITa HeMa
HEOIXOAHUX cpencTaBa. CpecTBa 3a Mpolecyupame U3BpLIMIala KpUBUYHUX JIe)1a U3 TOAUHE Y
TOAMHY pacTy Ha MHHHMAJIHOM HHBOY, JOK OpoOj H3BpIICHHX KPUBUYHHUX Jiea OwuBa
YIBOCTPYYEH 3a MCTH TEPHOA. YKHIAmEeM CIOopa3yMa, KPUBHYHONPABHU CHCTEM H3TyOHMo OU
cBojy bynrumjy,”® un noxmuseo xonarnc.®® Ipema Tome, criopasym o NpHU3HAY KPUBHYHOT J€Na je
HEOIXOAaH 300r QyHKIHUje U e(UKACHOCTH KPUBUYHO-IIPOLIECHOT CUCTEMA, Kao U e(pUKacHH]je
pacrojiesie cpesicTaBa 3a KpUBUYHO Tomeme. [IpeMa AMepruKoj aJBOKaTCKOj KOMOPH, CIIOpa3yM

je HCOMMXOJaH 3aTO0 IITO OKPUBJBCHU TaKO n3berasa TPOICHKHE BUIIC BpPEMCHA WM HOBIA Ha

" C. Bejarosuh, Kpusuuno npoyecno npaso, 438; B. Byphuh, Cmpanauxu cnopasym o rpusuyu, Pesuja 3a
KPUMHUHOJIOTH]Y ¥ KpUBHYHO TIpaBo, Boil. 47, 6poj 3, 2009, 85; B. bajosuh, Cnopasym o npusnarsy kpusuye, PeBuja
32 KPUMHHOJIOTH]y ¥ KPUBHYHO IpaBo, Box. 47, 6poj 3, 2009, 119-120; A. Hukomuh, Cmpanauxu cnopasym o
xkpusuyu, 14. Bunu jour: 3. Hlemmh, Cnopaszym o npuszuarey kpusuye y H08oM 3aKOHUKY O KPUBUYHOM NOCMYNKY,
[TpaBHU *)uBOT, BOJ. 56, 6poj 10/07; 3. [Tucapuh, Cnopasym o npuznarey kpusuunoz 0ena y KpUGUUHOM HOCHYNKY,
[IpaBHu xuBoOT, Bost. 57, 6poj 01/07; M. Ilerposuh, M. Jqunmapuh, Cnopazym o npuznarey kpusree, Y IpyXKeme 3a
KpUBHUYHO TpaBo 1 kKpumMuHoJorujy Cpouje u Lpre 'ope, 3matudop, 2005.

® M. Cumosuh, Kpusuuno npoyecro npaso II, 80.

" T. Wan, The Unnecessary Evil of Plea Bargaining: An Unconstitutional Conditions Problem and a not-so-least
Restrictive Alternative, Review of Law and Social Justice, vol. 17, 2007, 35.

8 g, Schulhofer, Is Plea Bargaining inevitable?, 1039-1040.
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olI0paHy, PU3UK O] TEKE Ka3HE M JaBHOCT, TYXXWJIAIUTBO IUTEAW BpPEME U TPOIIKOBE Iyror
MOCTYIKa, JOK Cy 00e cTpaHe moiuTeheHe HEeCUTYpHOI MCXOJa MOCTYIKa; CYJICKU CHUCTEM je
nomreljen Boljerba KPHBHYHOI IOCTYIIKA 33 CBAKO KPHBHYHO neno.”” Mmak, KOMIapaTHBHA
HCKYCTBa y CUCTEMHMA y KOjUMa je criopa3yM Moryhe 3akJby4uTH y TOKY TJIaBHOT TpeTpeca HaM
Mokasyjy na Hehe yBek yuITeZeTH HU MaTepujaliHe HU BPEMEHCKE pecypce, MOroTOBO YKOJIUKO
OyJle 3ak/bydeH y KacHOj (a3 MocTymka. Y TOM Ciy4ajy M penyKiuja KazHe Tpeda nma Oyne
MUHUMAaJHA.

Criopa3zyMm 0 npu3Hamby KPUBUYHOT JI€JIa HOCH BHIIE IPEAHOCTH 32 OpaHHOIE, KAao IITO
je ymrena BpemMeHa U u30eraBambe HEMOTPEOHHUX MPOLECHUX KOMIUTMKALM]jA, Y3 HOIICHE
onpeheHor cremeHa KOHTpOJE HaJ 3aBPIIETKOM KPUBUYHOT IMOCTYIKA, IITO BOJAM OOJbeM
€KOHOMCKOM, JPYIITBEHOM M TICHXOJIOUIKOM CTamky OKPHBJHEHOT, IITO CBAaKaKO MNpPEICTaBIba
daktope koju He Tpeda 1a Oymy noruemenn.® CriopazyM o NMpu3HaKYy KPUBUYHOT Jieia ckpahyje
cyhewa, Oynyhu na ce, na mpumep, y CAJl-y oko 90-96% KpHUBHYHUX NpeaMeTa 3aBpIld
CIIOPa3yMHO, JIOK je Y APYT'MM JprKaBama oBaj Opoj MamH, ajli UMak 3Hayajad. OBU npeaMeTH Ou
[0 PEJOBHOM TMOCTYIIKY MOTJHM TpajaTH JaHWMa, CeAMHUIlaMa, MeceluMa W ToJuHaMa y
3aBHCHOCTH O] BPCTE IpEAMETa M HEroBe TEXKHMHE. YMECTO TOra, KPUBHYHH NpEeIMETH OWBajy
penaTuBHO Op30 3aBpIICHH, YMME C€ HCIYHaBajy HEKH O/ OCHOBHUX IUJbE€BA KPUBHUYHOT
nocrynka. OBuM ce omoryhaBa Aa ce Beha makia MOCBETH M3BPIIMOIMMA TEKUX KPUBUYHHX
nena, Hajuenthe aearMa OpraHW30BaHOT KPUMHHAIUTETA, C TUM INTO j€ 3aKOHOJaBall YBEO JIBE
rmoceOHe BpCTE Ccriopa3zyma 3a OBy 001acT

ApPryMEHTH Yy KOPHUCT CIOpa3yM O MPU3HAKY KPUBUYHOT JeNia TMOYMIbY Off Hauena
ayToHOMHje U edukacHocTH. VHTepecu cTpaHaka KOje y4ecTBYjy Yy MOCTYIKYy Tpeba Oymy
samrrnhenn.®® Temko na a priori 3HaTm koja cTpaHa yKWBA TPEXHOCT, OHE MPHCTYIA]y
nperosopuma.®* Tako, criopasyM o Ipi3Hamy KPHBIHYHOT Jeia oMoryhaBa OKpHBIECHOM H360D Y
HBEroBoM npeamety. Ha memy nexu onnyka o onabupy usmel)y nse omiwje: nhu Ha cyhemwe u

PU3BUKOBATHU TCXKY KPHUBUYHY CaHKL[I/ij WM TPHUXBATUTH TPCTrOoBapalbe Ca TYXKUOLEM U

8 R. del Carmen, Has. deno, 46.

% A. Schemmel, C. Corell, N. Richter, Plea Bargaining in Criminal Proceedings: Changes to Criminal Defense
Counsel Practice as a Result of the German Constitutional Court Verdict of 19 March 2013?, German Law Review,
vol. 15, no. 1, 2014, 53.

8 F. Easterbrook, Criminal Procedure as a Market System, vol. 12, no. 2, 1983, 289-332.

8 R. Scott, W. Stuntz, Plea Bargaining as Contract, 1915.
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npuxBaTuT Onaxy. Harogba yHocum Benmwky 103y (IEKCHOMIHOCTH y TpaBHU cucrem.®

Tyxwunarn je 3KII-om mo6uo opmamtheme aa cam oxapelyje ka3He 3a OKpUBJBEHE, TO JECT, Ja
npuiarolhasa, Mo cOnCTBEHOM Haxolemwy, Ka3Hy OKPUBJLEHOM, T1a Haj HAUWH MMa MOTYhHOCT aa
Harpaljyje OKpuBJbeHE KOju capal)yjy, a 1a KaxmaBa OKPHBIbEHE KOjH TO ox0mjajy.” Takole,
“Ma 1 MOoTyhHOCT eduKacHHU]er U cI000JHU]ETr TPOIIEHa pecypca 3a MPOoIeCyrpame YUNHHAIIAIA
KPUBUYHUX jelia. JIOHOCH My CUTYPHH]Y OCYAY, 00Jb€ CTaTUCTHUKE MOAATKE Kaja je Y MHUTAmbY
nponecynpame oapeljeHux KpHBHYHMX 1ena W mpyxka moryhHoctn xBarama ,,Behe puGe”.’
3arum, cropa3yM JIOMYIITa OKPUBJEEHOM J1a OAMAaX IPey3Me OATOBOPHOCT 3a CBOj€ MOHAIIAE,
T€ Ha Taj HAYMH M30eTHE CBE HEYroJaHOCTU cyhema. be3 003upa Ha OBaj apryMeHT, OYMTO je Ja
OKpHUBJbEHH TPU3HAjJy KPUBHUILY Kako OW M30Eriu JPaKOHCKY KPHUBHYHY CAHKIIH]jy, a J1a OM MM
6u1a n3pedeHa 3HaTHO Giaxa.®

[TocToju MHOIITBO TOOOPHMKA CIIOpa3ymMa O MpH3HABKY KPUBHYHOT jena. Tako, o
orpanuyeHoj Gopmu cropazyma MO3UTUBHO MUIILbEHE Aaje mpodecop LHKyth,89 KOju cMmarpa
Jla criopa3yM NpeCcTaBlba KOPUCTAH UHCTPYMEHT y OpKeM pelllaBamby KPUBHUHUX HpPEIMETa, a
Jla ce MpHU TOM HE YIrpo3€ MHTEPECH 3aKOHMTOCTH W NpaBUYHOCTH. Mnak, He Tpeba OYeKUBaTH
qyaa HU OJ] OBOT MHCTUTYTA, jep HHUjEJHO 3aKOHCKO pelliermhe HUje caBpiieHo. [Ipema meroBum
peunma, cyheme He cMe MOCTaTH U3y3eTaK, a KPUBHUYHH ITOCTYIIAK CE€ HE CME ITPETBOPUTH Y HEKY
¢dopMy Ipekor cyja, a Ka3HeHa MOJMTHUKAa Mpeka y KOjy ce XBaTajy CUTHe pule, a Kpo3 Kojy
npoJiaze BeJNHKe (MaKo je Cropa3yM y OCHOBU HaMEHEH ,,CHTHUM p1/16aMa“).90 Heorpannuena
MIPUMEHA CIopa3yMa, KOje€ pellee CaJp KU HOBU 3aKOHMK O KPUBUYHOM IOCTYIIKY, j€ JIOIle
peleme, jep je 3a Tellka KpUBUYHA Jiefla a/IeKBaTHU)€ BOJUTH PelOBaH KPUBUYHHU MOCTYMAK, jep
3KII tpeba ma mpatu nporahaje, a HOBMHE KOje OH JIOHOCH IIPEJCTaBJbajy KOHTPOBEpP3HA

pemeH)a.91 HNako oBo cxBatame mma Behu Opoj mpucranuiia, Ha oaroBapajyheMm mecty y pany

hemo wumak pgaTtu mnpeBary HEOrpaHHYEHO] NPHUMEHH, KOja, W MOpe] CBOJUX HEI0CTaTaka,

8 A. Alschuler, The Prosecutor's Role in Plea Bargaining, 69.

8 Mosxemo pehu 1a ce ¢ oBoM MoryhHouhy TyXuMman y BETHKO] MEH CTaBIba y yIOTY CYIHje, jep caM oaMepaBa
kasny. [locneauna oBakBe (preKCHOMIHOCTH HaJa3M ce y IMOTEHIMjTHUM 3JI0yrnoTpedaMa 1 Henpasaama. [lotome
HApOYMTO BXKH y CIIy4ajy OCy/ie HEBUHUX JIUIIA.

87'S. Cheesman, Has. deno, 161.

8 T. Wan, The Unnecessary Evil of Plea Bargaining: An Unconstitutional Conditions Problem and a not-so-least
Restrictive Alternative, 40; J. Palmer, Abolishing Plea Bargaining: An End to the Same OIld Song and Dance,
American Journal of Criminal Law, vol. 26, 1999, 517-518.

8 M. IIkymuh, Kovenmap 3axonuxa o kpusuunom nocmyniy, 931.

% M. IlIkynuh, Cnopasym o npusuarsy kpusuye, Hpasuu daxynter y Beorpaxy, 2009.

M. HIxynuh, u3jaBa 3a Beuepme HoBoctn ox 14.04.2011. ronune.
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npeAcTaB/ba ehuKacHUje CPEACTBO y pacTtepehnBamy mpeontepehennx cygosa. 300r Tora ce y
JTUTepaTypu H3HOCE ojpeheHH apryMeHTH Yy MpUiIor TBPABH Ja CHOpa3yM O MpH3HAbY
KPUBUYHOT Jiena Tpeba Ja MOCTOju HajBHIIE 300T TEKUX KPUBHYHHX JIENa, jep Cy 3a HuX
MOCTYIIIHU TyTOTPAjHUJU U CKYIUbU, T€ C€ y FhbUMa MOpa M3BECTM MHOTO Beha KONWYHMHA JI0Ka3a
HEro 3a JlaKIa KPUBHYHA IeNa 3a Koja IOCTYILM He Tpajy cysuure ayro.”? CropasymoM ce
panuje mohe u 10 mpecyae u 10 MOTYRHOCTH 3a B€HO HM3BpIICH:E, ITO je y oapeheHoj mepu u
cMHCa0 e(hUKACHOCTH KPUBUYHOT MOCTYIIKA.

Mu ce mnpukiamkamMoO OBOM MHILbeHY. Hamme, cmmucao ysohema cmopasyma o
MpU3HAKy KPUBUYHOI Jella Yy 3aKOHOJABCTBO JIGKU Yy CKpahemwy MOCTylmaka U CMambelhy
TPOIIKOBA MOCTYIKA. YIPaBO MOCTYIIIMU 3a TEIIKa KPUBUYHA Jelia TPajy Iyro, Te€ ce CIopa3yMoM
MOTY yHITEJIETH BpeMe M HOBaIl NOTpeOHH 3a HHX0BO Bohemwe. [IpaBa cTpanaka cy 3amruhena,
CIIOpa3yM CBaKako HE MOXe OWTH CKIOIUbEH 0e3 HUXOBE CarjiacHOCTH, a CyJ Jaje KOHauyHO
MUIBEEHE O CIOpa3yMy U JIOHOCH OUIyKy. Mmak, kao M CBako peuieme, U OBOM MOXKEMO [a
CTaBUMO 3aMepKy — Op3uHa yBohema Harogde. Cmarpamo na je CpOuja Tpebamo ga cienu
MIPUMEP Pa3BUjEHUJUX EBPOIICKUX 3eMaJba U MOCTEIICHO MPOIIUPYje 00JaCT MPUMEHE Criopa3yma.
OBako je, CympoTHO Tpaauliju Boljema KPUBUYHOI TIOCTYIKa, & BEPOBATHO y CKIAAy ca
nputucurMa Mel)yHapogHuX opraHu3ainuja, yBela CIOpa3yM KOju ce€ MpHMemyje Ha CBa
KPUBUYHUX JIeNIa, IITO jOUI HHje ypaJuiia TOTOBO HUTH je/IHa eBpOIICcKa Jip)kaBa, u3y3eB bocHe u
XepuerosuHe. 3aKOHOIABAI] OYUTIICAHO CMATpa Ja je CIopa3yM ,,0Jparo‘ MPUIPABHUYKH CTaX
U J1a MO>Ke OWTH NMPUMEHJBUB Ha cBa KpuBHYHA Jena. CrnoxuhemMo ce ca OBUM MUILBEHEM, jep
Oyayhu na ce modesno ca HarjuM M IIMPOKUM yBOhEHEM CIopa3yMma, OBO peLIeme Mopa OUTH
MIPUXBATIHUBO.

bpanunouu Takohe umajy cinvuaH mpoOieM Kao U TYKUOLIM Y MOIVIEAy TpoLIeHa
pecypca. Pecypcu omOpaHe ce, y BeNIHMKOj MepH, CBOJIe Ha BpEeMEHCKe. bp3o pemaBame
JEIHOCTaBHUJUX KPUBHYHMX IIpeAMeTa JOMyIlTa aJBOKaTHMa Ja BHILE BpeMeHa MOry Ja
MOCBETE KOMIUTMKOBAHUJUM U TEKUM MpEAMETUMA, peAMeTUMa KOjU 3aXTeBajy BHIIE Opure u

noceehema.”® Ha Taj HAYMH CIIOPa3yM je aTpaKTUBaH U NMpuxBaheH METOJ 3a OHE aJBOKATe KOjU

% Usjasa cyamnje Anenammoror cyna y beorpaxy Muonpara Majuha, mata 3a Beuepme HoBocTH mana 14.04.2011.
TO/INHE.
% A. Alschuler, The Defense Attorney's Role in Plea Bargaining, 1182-1183.
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WCIIyHaBajy CBOjE€ 3a7aTKe of0paHe, ca HajMarmbe TpomKOBa.g4 Nmnak, HEe cmemo 3a00umhm
YUICHUILY Jla C€ IOHEKaJa HMHTepecH OpaHHOlla HEe MOpajy MOKJIamaTH ca HHTepecuMa
OKPHBJHCHOT, jep (PMHAHCHU]CKH WHTEPECU OKPHBJHEHOT MOTY Ja HallaxXy OpaHHOIly Ja 3aBpIId
npeaMer y mro kpaheMm pokKy, ajal MCTOBPEMEHO Ca AYXXH KPUBHYHHU TOCTYHNaK OpaHHOIMMA
JIOHOCE 3HAaTHO Behy MaTepujaaHy KOPUCT.

[ToGopHuLM cropasyma apryMeHT Hajla3e U Yy YHMICHHMIM J1la C€ Ha OBaj HA4YHH
omreheHn 4yBa 0/ HaKHa/HE BUKTHMHU3ALMj€, EMOLMOHAIHOT CTpECca U CEH3alllje KOjy JOHOCH
cyheme. M30eraBajyhu cyheme, oH 3Ha a he OKpHUBIHCHH HMITAK OMTH KAXIHCH 3a JIENI0 KOje je
I/I3BpIHI/IO.g5 Nnak, normuanju 6m 3akspydak O6mo na he omrehenu Hajuenthe OuTH pazodapaH y
MpaBHU cHCTeM MocMarpajyhu Onary caHkIUjy Koja ce HW3pUYe HAKOH CIopa3yMmeBama O
kpuBuy. [IperoBapame o kpuBHIM oMoryhasa jomn jeaHy OWTHY ctBap. Mae y mpuiior Opxoj
peconujanu3anujyu, jep TEOPETCKH, MPU3HABajyhu H3BPIICHEC KPUBUYIHOT JIeJIa, OKPUBJHEHU
HICTOBPEMEHO T10Ka3yje OTBOPEHOCT Ka pexabuanTauujn.”® CLopasyMHO, Ty)KHIAL H OKPHBIbCHHU
he Opxke pemuTH KpPUBMYHH TmpeameT. Pa3mak wu3Mel)y HU3BpLICHOT KpPUBUYHOT Jela U
npecyhema, a caMMM THM M OJUIacKa Ha W3Jp)KaBambe Ka3HEe 3aTBOpa, J€ 3HATHO Kpahw, mTo
Y3pOUYHO-TIOCIIEANYHO MoBehaBa MoryhHOCT peconujanu3anuje. A camo Op3a Ka3Ha MMa CBOjY
cBpxy. Wnm, kako ce xaxe y bubnuju: ,,ka0 nema 6pse ocyoe 3a 310 djeno, myocko cpye je
cknoHo yunumu 310°. A xaa cmo Beh xon bubunnje, ka0 mpeaHOCT HHCTUTYTAa HABOAUIIO CE Jia
he mpencraBibaTh ,,céemu ecpan peliaBamba 3a0CTATMX W TEHNIKUX KPUBHYHHUX TIpEIMETa,
MHCTPYMEHTOM Op3e, epuxacHe u jepTHHE npaBz[e“.97 Ha oBoM MecTy Bpeau CiOMEHYTH U TO Ja
je jomr Yesape Bekapuja cMaTpao 1a camo Gp3a Ka3Ha HCITyHaBa CBPXY KaXKHbaBamba. o

bynyhu na je y nuramy nperoBapame usmel)y ctpaHaka, Moxe Ja gohe a0 pa3meHe
3HayajHUX MH(pOpMallKja O IPYyruM U3BPIIMONMMA KpUBUYHUX JAena. To ce Hajuemthe nemasa y
BEJIMKUM CJTy4ajeBUMa, Y KOjuMa je TEIIKO Johr 0 KIbYYHUX JbY/IU Y XUjePapXU]jCKO] JIECTBUIIH.
[IperoBapamemM ca 4iIaHOM OpraHHU3aldje Moxke ce nohu 10 cazHama KOpPUCHUX HMHOpMaIyja.

300r Tora y KpUMBMYHOM IPOLIECHOM 3aKoHOAaBcTBY CpOuje mocroje W JBe BpCTe cHopasyma

% D. Guidorizzi, Should we really , ban* plea bargaining?: The core concerns of plea bargaining critics, Emory
Law Journal, vol. 47, 1998, 767.

% J. Palmer, Abolishing Plea Bargaining: An End to the Same Old Song and Dance, 518.

% g5, Bibas, Regulating the Plea-Bargaining Market: From Caveat Emptor to Consumer Protection, 1125.

% B. Yikanosuh, Ilpecosaparve o kpusuyu nakon decemozoduuirbe npumjene y Bocuu u Xepyezounu, y 360pHHKY:
Iojeonocmasmene opme nocmynarsa y KpUSUUHUM CMBAPUMA: PECUOHAIHA KPUBUYHOPOUECHA 3aKOHO0ABCEA U
uckycmea y npumenu, beorpaa, 2013, 180.

%y, Bexkapwuja, O znouunuma u xazuama, Cromar, 1984, 94.
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3HaYajHEe 3a OBY O0JACT: CHOPa3yM O CBEAOUYCHY OKPHBJBEHOT M CIIOPAa3yM O CBEIOYCHY
ocyljeHor.99

Hajjaun apryMeHT mpoTMBHHUKA CIIOpa3ymMa O NMpPU3HAKY KPUBUYHOT JeNia je y BE3U ca
ONTYXKHBameM H ocynoM HepuHOr imna.'® OBO je apryMeHT KOjH je HajBHINE W3PAKEH Y
Cjenumennm AmepndkuM JlprkaBama, aiy ce HE CMe 3aHeMapuTH HU y ApyruM. bynyhu na cy y
ameprdkoM npaBocyly 3anpeheHe ka3He ApakoHCKE, a MOCTOJU M BEIMKH JUCIIAPUTET H3Melhy
MUHHMYMa 1 MakcuMyMa 3anpeheHrxX Ka3Hu, OKpUBJHEHH YECTO MPHXBaTa OIIHUjy a HE U/Ie Ha
cyhemwe, Beh mpuxBara KpUBHYHY CaHKIH]y KOjy My HYJH TYXWJAll, YaK U MO LEHY TOra Ja je
HeBHH. Vako Ha IpBU MOrIIe] U3riieAa HeJIOTHYHO M OECMUCIICHO J1a HEKO MpHU3HA KPUBUILY 3a
KPUBHUYHO JIENIO KOj€ HHje M3BPIINO, TyOsh0M aHanu3oM npoHahu hemo na To u HUje HeMoryhe,
ITO je W mpakca jnokasana. U 3anpehena ka3Ha mMa OWTHY yJOTy MPHJIMKOM TIperoBaparma U
NpHU3HABaka KPHUBHIIE JHIA Koje Huje kpuBo. LlITo je oHa Texa, JaKmie je U 3aMUCIUTH jaa he
HEBMHO JIMIlE PALMOHAIHO NPHW3HATH KpuBHIly, " moBoxehm ce 3a Teopmjom wmrapa (game

102

theory).” V¥V 3aBHCHOCTH OJ NCHXOJIOIIKOT MPHUTUCKA, ajli U TUMA 0co0e, BapHpajy MU JIaKHa
npu3Hama. MelyTuM, moOOpHHUIM criopa3yMa cMaTpajy Ja ce pa3iMdUuTUM TeXHUKaMa MOXKe
n30ehn naBame OBaKBHX HE3aKOHUTHX MPHU3HAMA, a J1a CIIOPa3yM O MpH3HAKY KPUBUYHOT JIeia

103 -
Ho, o oBom npobnemy he kacHHje OUTH MHOTO BUIIIE PEUH.

cam 1o ceOu HUje HE3aKOHUT.

[Ipema 0BOj Trpynmu KpuTHYapa, CIOpa3yMm IMOAPUBA HHTETPUTET KPUBUYHOIPABHOT
cuctema. OHM cmarTpajy Jna cnopa3ym omoryhaBa npkaBu ga u3beraBa cTpora IpaBuiia
MPaBUYHOT IIOCTYIIKa W UW3BOheHma JoKa3a. YMeCTO MpoBoherma KOMIUIETHOT HE3aBUCHOT
MOCTYTKa Ca UCTParoM U MOTYhHOCTH OKPUBJHEHOT JIa MPE3CHTYje 0a0paHy, TyKUIall Mpey3uma

y CBOj€ pyKe YJIOTY U CyIHje U MopoTe, ToHocehH OJTyKy Ha OCHOBY IpolieHe ciay4aja Aa u he

* 0 oBum cropazymuma ommupauje y: B. demubamuh, Cnopasymu jaenoe myosicuoya u oxpusmwernoe, Hosu Can,
2015; b. Banosuh, B. Typamauun, Cnopaszym o ceedouerwy ocyhenoe y KpUSUHHOM HPOYECHOM 3AKOHOOABCME)Y
Penybnuxe Cpbuje, besbennocr, 2/2014, 77-96; B. Typawanun, Cnopazym o c6e00uery OKpUsbeHo2 Y KPUBUUHOM
npoyecrom 3akonoodascmey Penybnuxe Cpouje, HoBa paBHa peBwmja, 2/2012, 65-72.

% T, Wan, The Unnecessary Evil of Plea Bargaining: An Unconstitutional Conditions Problem and a not-so-least
Restrictive Alternative, 40.

191 M. Damaska, Napomene o sporazumima u kaznenom postupku, Hrvatski ljetopis za kazneno pravo i praksu, vol.
11, 6poj 1/2004, 14.

192 Teopuja urapa mpecTaBiba TEOPHjy HHTEPAKTHBHOT OUTyUMBAA KOja (POPMATH3Yje MOACIOBAMmE COLH]jaIHIX
npolieca CTBapajyhi aHaIUTHYKY OCHOBY 3a aHAIM3y JIOHOLICHA OJUIyKa Yy YCIOBMMa PHU3HMKA, Capaamhe WU
Hecapalmke akTepa. 3a BUllle 0 TeopHuju wrapa, Bumu: L. Brki¢, Temeljni kocepti teorije igara u medunarodnoj
ekonomiji, Politicka misao, vol. XXXIX, broj 3/2002, Zagreb, 75. VYKOIMKO OBy EKOHOMCKY JC(QUHHIIH]Y
npeHeceMo Ha TEpeH IpaBa, 3aK/byuyjeMO Ja OKPHBJbEHH MOXE Ja KOPHCTH TEOpHjy Hurapa IMPHIMKOM
MPOIICHHBamkha MOHAIAKkA TYXKHOIA, & CAMUM TUM M PU3UKA 10 CBOjy OJ0paHy.

103 T. Sandefur, In Defense of Plea Bargaining, Regulation, 2003, 4, npeyseto ca: www.socialcsecurity.org, avgust
2010. roguse.
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nmoOeMuTH WM W3ryOUTH Ha cyhemy. A pe3ylnrar OBakBe OJUIyKe NIe(OUHUTHBHO HHUJE Y
CArIACHOCTH Ca TIPABHM IIMJBEBHMA KPHBHUHOT MOCTYIKA. ™! 3aTHM, CMAmberhe KasHe y 3aMeHy
3a MpU3HAE MOAPUBA MPETIIOCTaBKY HEBHMHOCTH M M3a3MBa KOHTPOBep3y u3Mmely mpaBUYHOT
MOCTYNKa ¥ KOHTpOJe KpuMuHamurera.'’> IToTOM, ymakemeM y MpoIeC Iperopapama ca
TYXXHOIIEM, OKPHBJBEHH IPOJIajy CBOja MpaBa Koja cy rapanToBana YcrtaBoM. OJpuiame o1 TUX
IpaBa MOXKE CE€ CMaTPaTH JO3BOJLEHUM, AJIM CE MOCTABJba MUTAE Ja JIN J0JIa3H JI0 3JI0yroTpede
KaJ| C€ OBHX IpaBa OAPUYY OKPUBJbEHHU KOjU UMa]jy €1a00 MPAaBHUYKO 3HAKE O CBOJUM IPaBHMa
WIM HU3aK HUBO MHTeNUreHnuje. [IpemMa mpoTUBHULIMMA CIOpa3yMa, KOJl OBaKBUX OKPUBJbEHHX,
CIOPa3yM MOKe IOCTYXKHTH Kao CPeACTBO 3a 3moyrotpe6y.'® Takohe, oBaj mocrymak ce e
mocMarpa Kao Ipoueaypa y KOjoj y4ecTBYjy JBE paBHOIpPABHE CTpaHE, Ma je IOCMaTpambe
Harog0e Kao yroBopa y CTBapd MHT, a mocebaH MpuroBop ce ymyhyje HeTpaHCHapeHTHOCTH
IOCTYIIKa, MOLITO HE0CTATaK jABHOCTH TOAPHBA AEMOKPAaTHIHOCT moctyrka. "’

Jom jenHa kpuTHKa Koja ce ymyhyje crnopa3yMmy OJHOCH C€ Ha KPUBUYHY CAHKIIH]Y.
OBnie MOpaMO KPEeHYTH O] jeTHE 0/ OCHOBHUX ITOCTaBKH KPUBUYHOT IIPaBa, a TO j€ Ja KpUBHYHA
CaHKIIMja MOpa Ja OAT0oBapa KPUBUYHOM JEIy, OJJHOCHO MOpa OJIrOBapaTH KPUBHYHOM Iy MO
CBUM OKOJIHOCTMMa IIOJl KOjuMa je OHO Wu3BpuIeHO. JlomymTameM Harogde o TNpHU3HAbY
U3BpIIEHa KPUBUYHOI [€J1a, M3BPIIMOLM Jja00ujajy Onaxe KpuBuuHe caHkiuje. Cropasym
JIONyHITa CUTYyalWjy Yy KOjoj ce H30eraBa H3pHULAKE TEKE KPUBUYHE CaHKIMjE 3aMEHOM
MpHU3Hamka 3a Oaxy, MITO MIaJbe MOPYKY APYTMM HM3BPIIMOLNMMA KPUBUYHHUX Jella Jla TpaBjaa

1
MOXe OWTH KyMJb€Ha M IpojiaTa 08

U J1a cucTeM Moxe Jiako outu nobehen. Taxohe, oBum ce
YUHH ITETa JPYIITBY, jep ce oMoryhaBa ocyheHrnMa Jia paHHuje HamycTe 3aTBOpP, UMME JI0NIa3e y
CUTYyaIlMjy Jia MMOHOBO BpILIE KPUBUYHA JIeTla, PaHHje HEro IITO OM ce TO JECUJIO Ja je u3peueHa
TeXKa caHKIMja 0e3 cropa3yMeBama O KpI/IBI/IIII/I.log Mehytum, ako TPUXBATUMO OBAKBO
CXBaTame, OHJIa JOBOJAMMO Y THTAKE PECONHjATU3AIN]y U MOMPABJhahe YINHUOIA KPHBUIHOT

Acja, IITO je (1)8.I(TI/I‘-IKO MMUTAakC U CBAKAKO HC 3aBUCHU CAMO O[] AYXXKUHEC U3PCUCHE KA3HC 3aTBOpA.

104 3. Palmer, Abolishing Plea Bargaining: An End to the Same Old Song and Dance, 525.

1% R. Henham, Bargain Justice or Justice Denied? Sentence Discount and the Criminal Process, The Modern Law
Review, vol. 62, 1999, 515.

106 Resolved: In the United States, plea bargaining undermines the criminal justice system.

97 Tulkens, Negotiated Justice, 678-680.

1% He II0CTOj€ BHUINIE MOpAJHE pas3iuke n3Mely mpogaBana u Kymana, n3Mel)y KpUMHHajIana, BUXOBUX a/IBOKaTa,
Ty)Kuiana, cyamja u ciyxOennka Cryx0e 3a oapehuBame kpuBuuHe cankiuje”, y J. Kaplan, American
Merchandising and the Guilty Plea: Replacing the Bazaar with the Department Store, American Journal Criminal
Law, vol. 5, issue 2, 1977, 215.

109 Resolved: In the United States, plea bargaining undermines the criminal justice system.
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Benuka kputrka xoja ce ynyhyje copazymy TH4Ye ce leroBe HEOrpaHUYCHE MTPUMEHE,
0e3 003upa Ha KPUBUYHO JIEJIO, jep Ce cMaTpa Jia 3a Telllka KpUBUYHA Jella He Tpeda JOIMyCTHTH
3aKJbydeme crmopasyma. llpu3Hama y BUMa Cy HMOHAaKO peTKa, IpPeBacXoaHO 300r yiore
OpaHmIaa KojiMa Op3 KPHBUYHM IOCTYNAK y OBAKBHM IpeIMETHMA He nae y Kopuct.  Ho,
cMaTpaMoO Ja je YIOpaBO Yy OBakBHUM KPHBHYHHM MOCTYIIIUMAa HOIMXOJHO JIOIYCTHTH
nperoeapame. Pajgu ce MaxoM 0 U3y3€THO TEIIKUM IMPEIMETHMA, T/Ie JI0JIa3U JI0 HE TaKO MaJliX
npobiemMa MPUIMKOM CaKyIlJbama JOKa3HOT Marepujaia. Jlakiia KpuBUYHA Jiena ce, rIIeJaHo 1o
3anpeheHoj KpUBUYHO] CAHKIUjH, TIpecyae Opxke U jenHoctaBauje. HapaBHO, ocToje U3y3enu u
O] OBOT TIPaBMJIa, 1A C€ y MPAKCH HEKa TeXa Jielia, MOMyT YOUCTBA MOHEKAa [ IIpecy/ie JaKIie o,
npUMepa pajy, HACHIHUYKOI IMOHalIama. MelhyTuM, cMarpaMo Jia 1O OBOM MHTamy Tpeda
CIPOBECTH TEMEJFHO UCTPAKUBALE Y TIPAKCH.

OCHOBaHO Ce MOCTaBJba MUTAKE 300T Yera TOJMKO PA3IMIUTO MOXKEMO IIOCMATPaTH JBa
JUIa off KOJUX jeTHO MpHXBaTa Ja 3aKJby4H CIopasyM, a Apyro He. [Ipu Tom mnwuie koje oaduja
Jla 3aKJbY4YHM CIIOPa3yM MOKeE Jia JoOHje U 10 JIeCeT MyTa TeXY Ka3Hy, IITO H3a3uBa MOJIPUBAE
cucrema.'! OnHOCHO, 113 I je NHIE KOje HHje 3aKJbYUHIIO CIIOPA3yM y CTBAPH KaKE-CHO BHIIE
300r He3akJpydema cropasyma? M He Bpmm u ce Hyl)ereM NMOrOJHOCTH YKOJIUKO C€ KPHBHIIA
npu3Ha ojpeheHu TIICUXOJIOIIKH TPUTHCAK HA OKPHBJHCHOT Jia TpPU3HA W3BpIICHE jea?
[ToGopHuum crnopa3dyma cMaTpajy Aa OeHeduuuje Koje AOHOCHM Haroida IpeacTaBibajy
MOTHBAIIN]Y 332 OKPUBJLEHOT Ja Mpu3Ha. To MTO HEKO 070M]ja Ja 3aKJby4H CIOpa3yM, ma go0uje
TeXy KPUBHUHY CAHKIIH]y, HE MOXE CE CMATPATH CAHKI[HjOM 360T HE3aKJbyderba CIopazyma.
JlaBamwe Onake Ka3He NpeACTaB/ba MOJACTPEK M Harpaay 3a NpU3Hame, ald of0ujame JlaBamba
NIPU3HAKka Ce HE y3uMa Kao oTexaBajyha OKOJIHOCT.

[lojenuam ayTopW TMOCTaBJbajy THTamkEe KOH3UCTEHTHOCTH Harogbe ca HayeloM

11
IMpaBUYHOTI IIOCTYIIKA, 3

a 1o JpyruM, CIIopa3yMm O MpHU3HaWkY KPUBUYHOT Jiesa noraha mpaBo Ha
MpaBUYHO cyheme, jep HEraTuBHO yTHY€ Ha KBAJIUTET OJ0paHe, MOTYNHOCT HCHHUTHBaHma

CBC0Ka OHTy)K6C U Ha MPETHOCTAaBKYy HCBUHOCTHU, a4 CMaTpa CC U [a je Yy CYHONpPOTHOCTH Ca

10 B Ukanopuh, IIpezosapare 0 Kpusuyu HakoH decemo2o00uuibe npumjere y bocnu u Xepyeeosunu, 180.

! Hageneno npema: T. Wan, The Unnecessary Evil of Plea Bargaining: An Unconstitutional Conditions Problem
and a not-so-least Restrictive Alternative, 41. Y amMeprukoM CHCTEMY, OKPHBJLEHH KOjU NMPUXBATH HAroa0y jobuja
25-75% HuKy KasHy o] OHOT Koju omabepe pemoBHo cyheme. R. Lippke, The Ethics of Plea Bargaining, Oxford,
2011, 13.

127 sandefur, In Defense of Plea Bargaining, 4.

3 C. Brunk, The Problem of Voluntariness and Coercion in the Negotiated Plea, Law & Society Review, vol. 13,
no. 2, 1979, 527.
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HaBeIeHOM mperrocTaBkoM HeuHocTw. ™ Ho, Mako Ha TpBH MOr7en MOXKe 1a Jeiyje aa ¢y y
CYIPOTHOCTH, jep TyKWJIall UMIUIMLIMPA KPUBUILY OKPUBJBEHOT, UIIaK HUje Tako. Haume, y Toky
MPEroBopa J10j1a3u JI0 HAroBeIlTaja /a je OKPUBJbEHU U 3aKMCTa KPUB 32 M3BPIICHO KPHUBHYHO
JeN0, ald A0 HMCTOT TOTI 3aKjbydKa MOXKEMO Ja J0)eMO W TOKOM KPHUBHYHOI IOCTYIIKA.
IIpernocTaBka HEBUHOCTH CTaBJba TEPET JOKa3MBamba Ha TYXKHOLA, a MOJeAMHE Palibe Koje ce
Npeay3uMajy y KpUBHUYHOM IIOCTYIKY, MOMYT oApehuBama paznuuutux Mepa 3a obe3bdeheme
IPUCYCTBA OKPHUBJBEHOT Yy TIOCTYIIKY, HE TIPEACTaB/bajy HETHPAE OBE IPETIIOCTABKE.
JenHoctaBHO, ako heMo 1a mocMmarpaMo TNPETHOCTaBKY HEBHHOCTH Y TOJHUKO IIHPOKOM
NIMjana3oHy, Kako OHJA ONpaBJaTH MOKPETame MOCTYIKA MPOTUB OKPUBJHEHOT, aKO TY)KMJall
Bepyje a je on Hepuu?  Tyxumar mokpehe mocTymak ympaBo yBepeH y TO a je OKpPHBIHCHH
3aMCTa KPHUB 32 U3BPLICHO KPUBUYHO /IO, & TO HE HapyllaBa MPETHOCTaBKY HEBHHOCTH. TakBa
CHTyalHje jeé W KOJ CIopa3yMa O NpU3Hamky KPUBUYHOT Jiena. Y MOMEHTY Bolema MperoBopa
Beh mocToje 10Kas3u y mpujior onTyx0e, HHaue A0 UCTUX He OM HU JIOILIO, jep OKPUBJLEHU He Ou
IIPU3HA0 KPHUBMIlY HAa OBaj HAUMH aKo HE IOCTOje JOoKa3u MpoTuB mera. Kao mro np Bama
bajoBuh wmcnpaBHO 3akibydyje, KpHBHIA C€ HE MOpa HCKJbYYMBO YTBphHBATH Ha TJIABHOM
HpeTpecy.116 Ona mMoxe OMTH yTBph)eHa M y HPEroBopuMa, Ma y KOM CTaJHjyMy IOCTYyIIKa Ce
onsujasin. He moxemo 3a00uhu Hu uumenunty na je ECJBII noneo mpBy mpecyny y KOpHUCT
criopa3yma, He 3akJby4yjyhu na je oBaj mpaBHM MHCTUTYT CYNpPOTaH MPETHOCTaBIM HEBUHOCTH.
W mopen mojeiMHUX pa3zMUMOMIIAXKEHa, CIAKEMO Ce Jla CIIOpa3yM O MPU3HAKkYy KPUBUYHOT JleNa
U TpEeTHocTaBKa HEBMHOCTH, Kao 00e30eheme MpOTUB MPETHOCTaBKE KpUBHIE, MOpajy OWUTH
JacHO pa3JBojeHU U Je(UHHCAaHU, KaKO He OM JOILIM y CYKOO, jep caMO MpaBUYaH MOCTYMAK
MOJKE OCUT'YpaTH CarjlaCHOCT ca EKJBIT.Y

OBzie HE MOXEMO 3a00MhM HU KPUTHKOBaWkE HArojg0e ca CTaHOBWINTA €TUKe. bes
0031pa Ha YHHCHUITY IITO je CIopa3yM O MPHU3HAKY KPUBUYHOT JIea 3aKOHOM IPU3HAT PaBHU
MHCTPYMEHT pellaBalkba KPUBUYHHUX CIOPOBA IIMPOM CBETA, KPUTHYAPU CE€ U JaJbe CIOpPE OKO

nuTamka Ja JIn je HCIIpaBaH Ca CTUYKOI' CTAHOBHUIITA. HpO6JICM je, HapaBHO, HajBI/IH_Ie H3PAXKECH Y

1145 Cheesman, A Comparative Analisys of Plea Bargaining and the Subsequent Tensions with an Effective and
Fair Legal Defence, Szeged, 2014, noxropcka mucepranuja, 41; R. Klein, Due process denied: Judicial coercion in
the plea bargaining process, Hofstra Law Review, vol. 32, 2004, 1349-1423; F. Tulkens, Negotiated Justice, 675-
676.

1% Tako u: A. Wertheimer, The Prosecutor and the Gunman, Ethics, vol. 89, no. 3, 1979, 276.

18 B Bajosuh, Has. oeno, 187.

17's. Cheesman, Has. deno, 231.
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aMepHUYKOM IPaBoCyljy, ¥ TO y BE3U ca [HTameM pH3Hamba HeuHUX jmia. ® Taunnje, mpobiem
ce TOCTaBJba KOJ MMILTUIUTHOT TpHHYhaBama OKPUBJBEHUX Ja 3aKJbyde CIOpa3yMm, YCiel
MOCTOjaba BEJIMKOT JUCIAPUTETa Yy U3pHIAy CaHKIWja, add M, MO HEKUM ayTOpHMa,
pOoOJIEMOM JIBOCTPYKOT KaKibaBarmba — jeTHOM 300T M3BPIICHOT KPUBUYHOT Jeja, a APYTH IMyT
300T HEe3aKJbyueHa (:Hopa3yMa.119 [TpuroBopu ce, mehyrum, ymyhyjy 300r join jeHOT NMUTamkAa,
3HAYajHOT W 3a CPIICKO MpaBo. To je murame y3au3ama MOhM KaHIeJIapHje jaBHOT TY)KHOIIA.
Haume, jaBHM TyXuial pyKOBOAHM HCTpPAroM, MOJIMKE ONTYKHUILY, NPEroBapa O MPU3HABY
KPUBUYHOT Jiea U yTBphyje KpUBHUYHY CaHKIIH]Y, KOjy, Ha Kpajy, CyZ MOXKE CaMO Ja MOTBP/IH.
Enumunanuja cyza U3 oBOT IMOCTYIKA je TeOpeTeck: HeMoryha, ajii y mpakcu Cy0BH Hajuerihe
noTBplyjy cropazyme, He yayOspyjyhul ce y BHUXOBY CaJpKHHY, U THME y jaBHOCTU CTBapajy
MUIBCHE (OMPABIAH0) O HUXOBOM HEeydemny y OBOM MOCTYIKY. Y jOII IIMPEM MOTIIEeay, OBJIC
MPOM3HIIA3H JIa je ydemnihe cya, KOju joIl yBEK M3pHUe Ka3Hy y uMe Hapoja, hopmaiHo, jep he
Hajyenrhe caMo J1a OTBPIU IOTOBOPEHY Ka3HYy.

Cpbuja, 3a caga, HeMa IpobiieMe y Be3H ca CIOpa3yMHUM MPU3HAKHEM HEBUHUX JIUIA.
Tpaauuuja, anmu ¥ U3paxkeHa 01arocT y KaKmbaBamby OKPUBIBEHUX, MTPEICTaBIba J0aTaH (pakTop
3aITUTE W CIpeyYaBama OBE IOjaBe. MamM Ka3HEHH PAcIOHH CMamyjy OBY MOTYhHOCT.
[To3uTuBHE cTpaHe Haroja0e Cy jaCHO H3pakeHe Kpo3 MpykKame OeHepHuija OKPUB/BEHOM U
BEIMKHUX MorojgHoctd 3a Tyxkuoua. Y 3KII-y mocroju 10BOJbHO MOTYhHOCTH 3a MpaBeIHO
OKOHYAme KPUBHYHOT IIOCTYIKA, TE, TMpeMa HalleM MHIUbCHY, CBU KPUTHYKH apTryMEHTH
MPaBUJIHOM MPHUMEHOM CIIOpa3ymMa O MpH3HAKY KPUBUYHOT Jefla MOTY OWTH H30ETHYTH.
MelhyTtum, eTuuyke NPUPYYHUKE M TPABUIHUKE 3a TMOCTyNMame TyXWiIana U OpaHuimana y
KPUBHYHOM IIOCTYIIKY, KAKBH CE JOHOCE y aMepuukoM mpaBy,'?’ cmaTpamo moTpeGHHM H 3a
cpricko mpasocyhe. Ilpumepa pamgu, jeaHO Of TOJIA3HWX ETHYKHUX TMpaBWiIa Y KPUBHYHOM

MOCTYIIKY Y aMEpUYKOM TIpaBy THUE ce MpaBuja Ja je Ty>Kujal y 00aBe3u jia Ha BpeMe 00aBeCTH

'8 TTopex Tora, ckpehe ce makma i HA HECTHUKO TIOHAIIAME TYXKHOLA Y JBE CHTYAIlje: Kaja IPETH OKPHBIHCHOM
na he y ciydajy 1a He TOTHHIIE CTIOPAa3yM ONTYXHUTH HeMy OJIMCKO JIHIe, Hajuemhe CynpyKHUKA, U KaJa IPUHYAH
OKPHUBJLEHOM Ja TOTIHIIE CIIOPa3yM ca KIay3yJioM Jia ce€ OJIpHuue IpaBa Ha jkajly 30or Heydemha OpaHuona y
nmoctynky. R. Michael Cassidy, Some Reflections on Ethics and Plea Bargaining: An Essay in Honor of Fred
Zacharias, San Diego Law Review, vol. 48, 2011, 92-110.

119'5Maich, Ethics and Plea Bargains Questioned, Maclean's, July 9, 2007.

120 33 Bume 0 eTHUKMM MpaBHMIMMA OCTYIAEa y aMepuukoM mpaBy, Bumu: E. Hashimoto, Toward Ethical Plea
Bargaining, Cardozo Law Review, vol. 30, 2008, 949-963.
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on0paHy O CBUM TYXKHOITY MO3HATHUM JIOKa3WMa KOjJU HETUPajy KPUBHILY OKPUBIHCHOT, HIIU |
Makap y6JIa>KaBajy.121

[IpoTMBHMIIM MHCTHTYTa CMaTpajy Ja CHoopasyM O TpU3Hamby KPUBUYHOT Jeja
MPEeJCTaBJba Pe3yiTaT MOKYyIIaja Ja c€ €KOHOMHUIIIE ca MPaBIOM, Ja jeé TO MEXaHH3aM ,,lIpaBHE
nujane’, Te Ja Hema Be3e ca mpaBoM M npaBioM. [IpuxBarame criopasyma mpeacTaBiba cyheme
0e3 cyhema, MoOMITO HE J10JIa3u 1O ylaXkewma y CYIITHUHY KpUBHYHE CTBapu M HE yTBphyje ce
kpuBHna. 2 TIocebHO MHTambe PEACTABIbA H3PHIAE HOBYAHE KA3HE Y HIKEM M3HOCY HETrO LITO
je ocTBapeHa MIMOBUHCKa KopHcT. Kaja cy y nmuTamy Teka KpUBUYHA JeJia I71e U3BpIIniIal Tpeda
Jla CXBaTH J1a je MOorpeuIno, OAHOCHO, J1a rpaBia Oyzae 3aJ0BoJbeHa, Criopa3yM He Tpeba 1a Oyne
n03BOJbeH. HkakaB HOBAIl HE MOXKeE J1a MOKPHje TO JesI0. AKO HEKO y3Me HOBaIl Ha HE03BOJbEH
HAYHH, 112 OJ] T CyMe UCIUIATH JIe0 J1a Ou J00u0 ci1o00y, TO je allCOyTHO B Y CYIPOTHOCTH ca
PaBHOM HAayKOM U TIpaBHUM MHCTUTyTHMa Koju cy ce g0 HoBor 3KII-a nmocnmemno
pUMeHUBAIM. 32 KPUBUYHA JIeNa 3a Koja je mpeaBuleHa 3HATHO Oa)ka Ka3Ha WM YCIOBHA
ocy/ia, TakaB MMOCTYIIAK JApxaBe MOXke OUTH ompasjaH, jep he ce moctuhu cBpxa KakmbaBamwa. Y
CYIPOTHOM, 3a TeXa KpPUBHYHA Jlelia HE MOXke Johu 10 crmopasyma, jep KazHa He cMe OuTh
IOBJIACTHIIA 3a HEKOI KO j¢ JOA0 IO HOBIA HA HENO3BOJBEH HAUMH. > 3aTHM, KpPHTHYAPH
MOCTaBJba]y MUTAKE KaKBa j€ TO MpaB/a Kajia KpUMUHAIALl TPU3HA U3BPILCHE jeTHOT KPUBHYHOT
Jena, a MpUKpUje WU My Oyle OmpoIITeHO HeKonuko aApyrux? Jla num y KpUMHHAITHUM
CTaTUCTUKAaMa TaKBa JieJla HE MOCTOje WIM Cy CBECHO NpedadeHa y ,,TaMHy Opojky“? Jla mu je,
YOCTaJIOM, HEKOJIMKO YOWCTaBa, Makap M KpUMHUHAJIAIa, Mamkbe BaXKHO 32 ,,IPaBAy" O]l )KEJbEHOT
pacBeTJ/baBama CcaMo jeJHOI YOMCTBA, IIa M TaJa ca yHalpe[ JOrOBOPEHOM, a He MPOMHCAHOM
kazHoM?'?* ¥ CyIITHHE, apryMeHTH TPOTHB CIIOPasyMa O MPH3HAHY KPUBHUHOT Je/a CBOJE Ce
Ha TBpAY Ja C€ MHCTUTYT HE MOXKE OIpaBAaTH, jep jeAHy (YHKUHU]y KOJy MOXeE Ja BpIIU
WCKJbYYMBO KPUBUYHHU CyJl IPEHOCH HA jJaBHOT TY)XKHOIA, TOTUPE HAYEIIO JIETATUTETa KPUBUIHOT
TOBCHA U NTPABO OKPUBJHEHOT Ha MPE3yMIILIN]y HEBUHOCTHU. Takole, criopa3yM J103BoJbaBa Ja ce
BOJHOM TOJEJIMHUX MPOLIECHUX Cy0jeKaTa Memajy OMILITE HOPME MaTepHjaTHOT KPUBUYHOT IpaBa

0 KaKibhaBabkhy YUYMHWIAIA KPUBUUHUX nena. ' TloceGan MPUTOBOP, 0 KoMe he MHOTO BHIIIE OUTH

121 Model Rules of Professional Conduct, 1983, Rule 3.8(d), mro je mcraknyTo m y mpecyxama, ump. Kyles v.
Whitley, 514 U.S. 419 (1995) .

122 PIsjaBa amBokara CioGonana CrojanoBuha, nata 3a Beuepise HoBocTH naHa 14.04.2011. ronue.

123 W3jaBa anBokara Tuxomupa Koncrantunosuha, gara 3a Beuepme HoBocTr mana 14.04.2011. roaune.

1243 Huxomuh, IIpasuu mpancnanmu — 00 nompebe do 3noynompete, Ilpasua pujeu, 6poj 29, 2010, 226.

125 T, Bacussesuh, M. I'py6au, Komenmap Komenmap 3axonuxa o kpusuunom nocmynky, beorpaa, 2010, 606.
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pedeHo Ha oaroBapajyhem mecty, ma oBe HeheMo yla3uTH y Ty IpoOJeMaTHKY, je Y BE3U ca
NpU3HAkbEeM KPHUBHIE OJ] cTpaHe HeBMHUX juia. Camo hemo HaBecT na mpoOieM pasiBajama
UCIPABHO OJI MOTPEIIHO OKPUBJLEHHUX HE JICXKH y IpOIleCcy Iperopapama, seh y camom cyhemy.
Tyxwnan he onTyKUTH HEBUHOT HE 300T TOTa MITO je TYXKHJIAIl HEMOpPAIHA JTUYHOCT, Beh 300r
TOra IITO OKPHUBJBEHHM M3IJea Kao Ja je KpuB. Mamak ocoOJba y BEIHMKOj HecpasMepH ca
BOJIYMEHOM KpUMHHAIUTETa Takohe he mpoy3pokoBaTH ontyxuBame HeBHHUX. JloOap mpaBHU
CHCTEM pa3JIKyje HCIPaBHO OJl HEBMHO ONTYXKeHUX. Mehyrtum, HeBHHO onTyxeHu he
MOKAa3UBaTH BEJMKY JKeJby 32 OOpOOM M JIOKa3WBambeM CBOjeé HEBHHOCTH, IITO JOMPUHOCH Ja
IpoIIeC TperoBapama O IpH3HABalky KpuBHUIE ca TyxuouneM Hehe Outm minoman. O he
MOKYIIIABaTH J1a JOKaKe Jia je HeBUH U Hajuemrhe he, ynmpkoc cBeMy, nhu Ha peloBHO cyheme, jep
MMa jake pasiore 3a T0.'2° 3aTuM, IpeBelMKa BaXKHOCT CE Jaje CBELOUCHY CBEJOKA, KOJH MOTY
na onrtyxe HeBUHOT. I[luTame MOXe OWTH M TICHXMYKO CTalkbe OKPHBJHCHOT. YKOJIHMKO C€
MOTKpaJie TPEeliKa U HEeBHHO JIMIE Oy/e ONTYXKEHO, TaKBa I'PEIIKa UMa CBOje PENepKycHje U y
TPOLIECy IPEroBaparsa o MPH3HAY KPUBHYHOT aema. 2’

Huje jemnocraBHO 3akipyuntH Mel)y OpOjHMM apryMeHTHMa y KOPHUCT M TIPOTHUB
criopasyma o TpU3Hamky KPUBHYHOT Jieja KOju Cy mperexHuju. Moxemo pehu na ucrune uma u
y jeJHHM W JpyruM aprymeHtuma. MehyTum, He MamKka HU CIOpema. A UCTHHA je, Kao |
o0u4HO, HerJe Ha cpeauHH. JIoK Tpajy TeopHjCKe pacipaBe O CIOpa3yMy, OH M Jajbe y3MMa
Maxa mupom cBeta. [locnenmwux necer roauna npouutor Beka y CAJl-y mpoTekiio je y mopacty
MIPOLIEHTA 3aKJbyueHuX cropazyma ca 88% Ha 95%, 1ok je 6poj KpUBHYHUX MPEAMETa y UCTOM
nepuony nopactao 3a 37%. Cropasym u Jajbe e(puKacHO (YHKLUMOHHUIIE, Ka0 U aMEpHUUKO
npasocyhe y memnun.'?® CMatpamo f1a mocTojame CriopasyMa O MpH3HAY KPHBHYHOT JeNa He
cMe OMTH JOBEICHO Mo/ 3HaK nmuTama y Pemyonuim Cpouju. CBakako, criopa3zyM y JIp>kaBaMa ca
HE/IOBOJBHO J00p0 ypeheHUM KpPUBHYHUM TIOCTYITKOM HE MOXKE Jia JOCTUTHE Hieal IpaBle.
HctuHa je na mocroju ofpeheHn Opoj muTama Ha Koja ce MoOpa JaTH OJArOBOpP IOBOJIOM
calallllber CTama y oJpeadama KojuUMa je CIopa3yM peryjimcaH, M Koje Mopajy Ja ce

MIPEUCIINTA]Y, aJTd TO HUj€ PA3JIor 3a HEMOCTOjalkhe HHCTUTYTA. IHCTUTYT je y ylopeHOM IpaBy,

126 F_Easterbrook, Plea Bargaining as Compromise, Yale Law Review, 1992, vol. 101, 1969.
127 H
Ibid.
128 U.S. Department of Justice, Office of Justice Program: Compendium of Federal Justice Statistics, 2000, 2; M.
Mréela, Presuda na zahtjev stranaka u istrazi, Hrvatski ljetopis za kazneni pravo i praksu, vol. 9, broj 2/2002, 360.
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y CBaKoj JIp>KaBH KOja ra je yBela, oKa3ao CBoje A00pe CTpaHe KOoje MPETEKy HaJll HeTaTHUBHUM.

Crora Tpe6a YUMHUTHU HAIIOP Ja C€ OTKIIOHC BbE€T'OBHU HEAOCTAIlU, a HE Ja CC YKIIOHH MHCTUTYT.

7. OAHOC CITIOPA3YMA O IIPU3HABKLY KPUBUYHOT AEJIA CA
OCHOBHHMM HAYE/IUMA KPUBHYHOT ITPOLECHOT ITPABA

KpuBnunu mponecau cucrem CpOuje m3rpahen je Ha oapeheHoM Opojy MpolecHUX
Havena. To cy: Haueno ouIMjeTHOCTH, HAYeNO JITATUTETa, HA4elIo ONnTyXx0e, Haueno UCTHHE,
HAuesl0 HEMOCPEAHOCTH, Ha4elI0 YCMEHOCTH, HAa4eJI0 jaBHOCTH, HA4Yesl0 paclpaBHOCTH, HAYEINO
Boljera KpUBUYHOT MOCTYIIKA Ha je3UKY KOjU je y CIy>KOeHO] ynoTpeOu y cyy, Hadyelno 3aIiTUTe
nugHe cnoGoze, Haueno cyhema y pasyMHOM POKY M HAYelno mpouecHe ekoHommje.'” Cyma
HAdYena Koja ce HABOIHM y JMTEPAaTYPH CE YIIIABHOM CBOAM HA HaBeAeHa Hauerma. > Mako cy
HaOpojaHa oHa HajOUTHHUja y CPIICKOM KPUBUYHOM IOCTYIIKY, OHA JI0’KUBJbABA]y IPOMEHE KPO3
BpeMe, U HE CMEjy IOCTaTh OKaMEHEHE JOrMe, ajH jeé 3aKOHOJaBall TeK Y IOCIEIe BpeMe
OTydno 1a uX Mema.'>t Bamr y oHOCY Te JBe KPajHOCTH, CIIOPA3yM O MPH3HAHbY KPHBHYHOT
7ena, Kao CKyIl MHOINTBA OJCTyNama OJ TPAJAWIMOHAIHOT TOCTYIKa, MOXKE mpoHahu CBoje
mecto. CIIOPasyM je y CKiay ca [OjeAMHAM HadelIiMa, 11 Ce y BUX YKIANa, 2 0K OJ APYrHX
OJICTYyTIa, ¥ TO KaKO y CPIICKOM Tako M Y aMepHuykoM mpaBy. [IpuroBopu ynyhenu cropaszymy
ynpaBo kpehy o1 Berope HEeKOH3MCTEHTHOCTH ca MOCTojehuM Hadenuma KpUBHUYHOT MTPOLECHOT
npaBa. OxpeleHa ojcTynmama CBaKako IOCTOje, MPU YeMy J0JIa3d 10, y JEIHOM IIOTJIETy,
npuMene Makcume pactum vinctim legem.’** Melhyrum, u Haueno omopruHHTeTa je CKpO3
CYIPOTHO Hauedy JIEerajJiuTeTa, Ma IMOCTOje YHOpEeno Yy CPIICKOM 3aKOHOJIABCTBY, CBE BHIIIE
3axuBJbaBajyhn y mpakcu. Ctora cMarpamo Aa M CIOpa3yM O NMpPU3HAWKY KPUBUYHOT Jiefla Ha
WCTH HA4YMH MOXE W Tpeda J1a MoCTaHe /10 KPUBHUYHOT MPOIECHOT 3aKOHOAABCTBA, MpuxBaheH

KaKo y IpPaKCH Tako U y Teopuju. To HMje M3y3eTak y YHOpPEIHHUM 3aKOHOJABCTBHMA, TJIE CE

129 C. Bejarosuh, Kpusuuno npoyecno npaso, 89-118.

130 0 mauenuMa y amMepHuKOM mpaBy IpeMa KOjHMa Ce OTHOCH CIOPasyM o TpH3Hamy Kpusuie, Bumu: B. Bajosuh,
Cnopa3zym o npusnary kpusuye, 177-190.

BL B. Byphuh, Uzepadmwa nosoz modera kpusuunoz nocmynka Cpouje na pedepuuucanum Ha4emuma KpueUuiHo2
nocmynka, y 30opuuky: C. bejatoBuh, Axmyeana numarba Kpuguunoe 3aK0H00A8CMBA (HOPMAMUBHU U NPAKMUYHU
acnexm), 3natudop, 2012, 71.

132 33 pasnmky oX MOYETHHX NPUrOBOPA, KOjH HOAYyLIE jOII yBEK HE jeraBajy, ald Cy Clabujer HHTCH3HTETa,
CHopasyM O TpH3HaBY KPUBHUYHOT JIeNa C€ JIOBOJAM Y MCTH HHMBO Ca OCTAJUM Ha4yelrMMa KPUBHYHOT MPOIECHOT
npasa. M. McConville, Plea Bargaining: Ethics and Politics, Journal of Law and Society, vol. 25, no. 4, 1998, 562.
3 M. Cumosuh, ITojednocmasmene opme nocmynarwa y Kpusuunom npoyechom 3axonodascmey Boche u
Xepyezosune (3akoncka pjewterba u uckycmea y odocadawirboj npumjenu), y 300pHuky: C. bejarouh,
AnmepnamueHe Kpusuune cankyuje u nojedHocmasere popme nocmynarsa, beorpan, 2009, 208.
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HarjamiaBa Jla ¥ y cucTeMuma Oa3upaHUM Ha HayeluMa yTBphUBama MarepHjajiHe UCTHHE U
JICTaIMTETa er3UCTHPAjy H KOHCEHCyaHe (popMe pelliaBarba KpHBHYHUX mpeamMera. > KoHauHo,
OJ1 CBaKOT Hauela rmocroje u u3ysenu. Crora Haroq6a HEe MOXKE M HE cMe OMTH KPUTUKOBaHA Kao
HEINTO IITO HHUje Y MOTIYHOCTH WM HUje YONIITE y CKJIAAY ¢ HEKMM Ha4yelOM, ITOpea MHOIITBA

3aKOHOM IIpOIHMCaHnuX U3y3€TaKa OJ CBaKor HOjC,I[I/IHOF Ha4yea.

7.1. Cnopa3yMm o npu3Hamy KPUBUYHOT JAeJla U Ha4yeJ10 UCTUHEe

,,European systems transformed the search for the truth from unilateral inquiries into a

sort of collective enterprise.«**

Pa3zmarpama omHoca Harojbe ca HadelMMa y KPUBHYHOM IIOCTYINKY modehemMo o
Hauena wctuHe. OHO je HeKaga MPEeJCTaBJbal0 OCHOB KPHUBHYHOIPOILIECHOT CHCTEMa, JOK je
JlaHac cUTyaluja cacBuM jpyraudja. OBO Hayello MOjeJMHa 3aKOHOJABCTBA BHIIC HE TO3HA]Y,
JI0OK y JAPYTUM, MOIYT HEMAUYKOT, M JJaJjbe MPEJCTaBIbajy CPK KPUBHYHOT MOCTyNKa. McTrHa ce,
WIaK, He TYOHM M3 BUJA KaKO Yy HAIlMOHAJTHWM TaKO HU y MelyHaApOIHUM OKBHUpPHUMA. 3¢ ymecro
Hayena yTBphuBama MaTepujalHe MCTHHE, 3aKOHOJABall j€ OCTaBHO HAYeJ0 MCTHHE, KOje CBE
BUIIIE OTBapa IyT M YCTYyNa CBOjeé MECTO HEKUM JPYrMM Hauenuma. Hawme, 3aKoHOmaBaIl ra
BUIIIC HE peryiuiie, au u3 nojeaunux oxapenada 3KII-a u mase mpousmiasu obaBes3a cynaa jaa
pa3jacHM KOHKpeTaH npobieM. Morio 6u ce pehu 1a apkaBa Mpenyira OKpUBJbEHOM Jla OpuHe
0 JIoKa3uMa KojuMa he moTkpenutu oa0pany, a cyj he ja oleHH Koja je o] IB€ CTpaHEe y MpaBy.
OnpaBraHOCT NMOTUCKMBaWka Hayella MaTepHjajiHe MCTUHE MOJpHBa UCTHHUTOCT TBPIHU KOje
o0e cTpaHKe NMpe3eHTyjy cyny, aiu To, MehyTuM, Hehe OMTH NMUTama KPUBHUIE OKPUBJHEHOT 32
NOYMIEHO KPHMBHUYHO Jeno. Ha Taj HayWH, HAa4Yelno MmarepujaiHe HCTHHE CE JIaraHuM, ajiu
CUT'YPHUM XOJOM YKiIamka Mpca HA4YCIOM IIPOLUCCHE CKOHOMI/Ije. Exonomucame MamuM
pecypcuma, Kako BpEMEHCKUM TaKO M MaTepujaIHUM, [IPE/ICTaB/ba BaXkaH (PakTop y CaBpEMEHUM
KPUBHYHMM IOCTYIIIMMA, IITO MPEACTaBJba jelaH OJ, MO IMOjeJHHUM ayTOpHMa, TPH OCHOBHA

nJba Yy KPpUBUIHOM 1'IOCTyl'IKy.137 41 yiipaBo y TOj CBpPCH CIIOpa3yM O NpU3HAKLY KPUBUYHOT ACJIa

13%'s. Thaman, Plea Bargaining, Negotiating Confessions and Consensual Resolution of Criminal Cases, Electronic
Journal of Comparative Law, vol. 11.3, 2007, 9.

135 E. Grande, Dances of Criminal Justice: Thoughts on Systemic Differences and the Search for the Truth, y
36opuuky: J. Jackson, M. Langer, P. Tillers (yp.), Crime, Procedure and Evidence in a Comparative and
International Context — Essays in Honour of Professor Mirjan Damaska, Oxford — Portland, 2008, 154.

13 G. Sluiter et al., International Criminal Procedure: Principles and Roles, Oxford, 2013, 1406.

137 [IpBH, 1 OCHOBHHM LWJb je, CBaKako, MpoHahn UCTHHY M Tako u30ehu morpemrHe ocyze, 0K je Opyru y Be3H ca
YYBEHOM CCHTCHIIOM KPHUBHUYHOI' MOCTYIIKA, Aa je 0oJbe 0CJ'I06OLII/ITI/I CTO KpHBHUX JiMIld, HETO OCYAWUTHU jeszor

47



71071431 y MOTIIYHOCTH 10 M3pakaja M MPOHAIa3Hu CBOj€ ONpPABIAamE, ald HE M0 CBAaKy LEHY, Ha
HUje HH Y OTITYHOM CKJIA/ly Ca HAYelIOM HCTHHE.

VY crpyjamy u Mel)ycoOHO] pa3MeHU TPOIECHUX peliekha n3Mel)y aHrio-cakCoOHCKOT U
KOHTHHEHTATHOT [PABHOT CHCTEMa, " HEe MOXKEMO a JIa CE HEe OCBPHEMO Ha Pa3IHUNTO TyMAUCHe
UCTHHE Yy MOCTYIKY y HaBeJleHa J[Ba CUCTEeMa, rie ja3 u3sMmely Tymauema IojMa UCTHHE Kako
Melhy muMa Tako ¥ Mel)y pa3IMuuTUM JUCIHMIUIMHAMA TI0CTaje CBE sehn.'° C jenHe crpaHe, y
KOHTMHEHTAJTHOM, WJIM J]a Ta HA30BEeMO HEaJBepCapHOM, CHCTEMY, YCTAHOBJHEHO je MPaBHIIO /12
UCTHHY Tpeba na yrBpau Tpehu cy0jeKT, Koju HUje CTpaHKa y MOCTYNKY. TakBa HCTHHA Ha3BaHA
je MarepmjamHoM, oGjexTHBHOM miM omromomkom.'” C npyre crpame, y amBepcapHEM
CHCTEMHMa je 3aCTYIJbEHO CXBaTambe Jla He MOCTOjH TaKBa OHTOJIOIIKA MCTUHA KOJy MOXeE Ja
YIBpAM HEyTpajHa CTpaHa y MOCTYNKY, jep HEYTPAJIHOCT cama IO ce0M He MOXe OuTH
MOCTUTHYTA, Oyayhu fa cy M HajUCKpPEHHU]je HE3aMHTEPECOBAHE CTpaHe HEN30€KHO MO YTHIIAjeM
MHULMJAJTHUX XMIIOTe3a Koje cy (<¢opMmHupane, Ha OCHOBY Yera je Hacrajio Haydeslo
unTepnperaTuBae uernne.”*? OBa pasnnka moTHYe M 360r TOTa INTO je AYrM HH3 TOXHMHA
IIPUMapHU LIWJb Y KOHTUHEHTAJIHUM 3aKOHOJIaBCTBUMA OO ,,ipoHahu UCTUHY®, 1OK CE y aHIJO-
CaKCOHCKOM OTJIE[Ja0 Yy pelIaBamky KPUBHYHOT KOH(i)JII/IKTa.l43 300r TOora, aMepuUyYKH KOHIEHT
WCTHUHE j€ BUIIE peNlaTUBaH U KOHCCHcyaJ'IaH,144 naxo je jour Bpxosuu cyn CAJl-a 1966. ronune

5

HATTACHO Ja je OCHOBHa cBpxa cyhema yrtBphuBame wncrmme.'” Ha Taj mHaumn, y

KOHTUHEHTAJTHUM CUCTEMHMa CYJI j€ UMa0 aKTHUBHY, aJIM HEIPUCTPACHY U HEYTPAJIHY YJIOTY, KOja

6

. 141 .
J€ Y aMepu4YKOM TpaBocyly MpeTBOpEeHa y MacUBHY,  IITO j€é OMOTYNWIJIO cTpaHaMa y MOCTYIKY

HeBuHOT. [Ipema Tome, ako ce Beh nemaBajy rpemike y MOCTyNIMMa, OHE Tpe Tpeda Ja BOJE IMOTPEITHOM
ociobohemy, Hero morpemHoj ocyau. L. Laudan, Truth, Error, and Criminal Law, Cambridge, 2006, 1-2.

138 3. Turner, Limits on the Search for Truth in Criminal Procedure: a Comparative View, y: Research Handbook on
Comparative Criminal Procedure (Jacqueline Ross & Stephen Thaman eds.), Edward Elgar Pub. 2014, 22.

39 M. Damaska: O mijesanju inkvizitornih i akuzatornih procesnih normi, Hrvatski ljetopis za kazneno pravo i
praksu, vol. 4, broj 2/1997, 3-20.

140 M. Damagka, Truth in Adjudication, Hastings Law Review, vol. 49, 1997-1998, 289.

YL E. Grande, Dances of Criminal Justice..., 146-147.

2 Ipid., 147-148.

143 7. Weigend, Should We Search for the Truth, and Who Should Do 1t?, N. C. J. INT’L L. & COM. REG, vol. 36,
issue 2, 2011, 389-390.

1%4's. Thaman, Plea Bargaining, Negotiating Confessions and Consensual Resolution of Criminal Cases, 22; M.
Langer, From Legal Transplants to Legal Translations: The Globalization of Plea Bargaining and the
Americanization Thesis in Criminal Procedure, Harvard International Law Journal, vol. 45, no. 1/2004, 10.

5 Tehan v. U.S., 383 U.S. 406. OBUM HCTOBPEMEHO MOPAMO 3 CKPEHEMO NaXKEy CBHMA KOjH HATIIAIIABA]y KAKO y
aMepHIKOM NpaBocyl)y He IOCTOjH HaYeNIo HCTHHE!

8 O rome u 0 ucTuHE y cprickoM mpasocyhu u y: G. P. Ili¢, M. Maji¢, Nature, Importance and Limits of Fiding the
Truth in Criminal Proceedings, Annals FLB — Belgrade Law Review, Year LXI, 2013, No. 3, 82-100.
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Urpame ca uctuaom.*’ To j€ CIMKOBHUTO Y TEOPHjH TIPEICTaB/bEHA KA0 TAHTO U pymOa Iuiec, Ie
KOJI MPBOT' TIOCTOj€ CBEra JiBa TaKMH4Yapa Koja yTBplyjy MCTHHY, JOK KOJ MOTOHET IMOCTOJU
rpyIa Koja yCTaHOBIbABA 00jeKTHBHY HCTHHY. "

[TpaBHUIM y KOHTHHEHTAIHUM MpPAaBHUM CHCTEMHMa HE MOTY JIaKO Jla CE€ OJPEKHY

149 :
Cpakako Ja jJ€ OCHOBHHM 1IMJb Y KPHUBHYHOM

Hayela YTBphuBamwa MaTepujajiHe HCTHUHE.
MOCTYNKY HUICHTU(HUKOBATH YUYMHUOIA KPUBUYHOI JeJla M MPUMEHUTH aJCKBAaTHY KPUBUYHY
CAHKIMjy Ha Ibera, deMy CIy)Ke M CBa NPABHIA KPUBHYHOr MOCTYIKA, ° IITO Tparame 3a
HMCTUHOM TIOJIMKE Ha BUCOKO MECTO Y MOCTYIKY, &I Ha TOM YTy MOCTOjH MHOIITBO MpETpeKa,
jep je U caM KPHMBHYHHU IOCTYNAaK OCMHUIBEH TaKO Ja Cy IOjeIMHE BPEIHOCTH Y HEMY Y
CYIPOTHOCTH Ca YCIIOCTAaBIbAMeM TAYHOCTH YHE-CHHNA. - VICTHHA HEe MOKe GHTH HEIITO IITO je
IOJUIOKHO TIPEroBapamy, > a HCTOBPEMEHO Ce CMaTpa Ja IperoBaparbe IoApa3yMesa
y3ApKaBamke OJl Tparama 3a HCTHHOM, YCIIEJ 4Yera KOHIENT HCTHHE MocTaje (aTaaHoCT.
OxpuBsbeHu je ocyhen He 300r Tora mTo je T0Ka3aHo Ja je U3BPIIMO KPUBUYHO JI€T0, HErO 3aTO
IITO CE€ carjacho ca ONTY)KHMIIOM, 300T 4yera HEeroBa carilaCHOCT, BUIIIE HEr0 MCTHHA, MOCTaje
OCHOB W ONpaBaJibe 3a Mpecyay M Ka3Hy, a caMO OHAj KO pa3yMe KOJHUKO IPEroBapame O
MPU3HAKY KPUBUYHOT J€JIa IITETU MPABHOM CHCTEMY MOXKE Ja pa3yMmMe KOJIMKO BPEAHOCT UMa,

: . 153
WJIN TadHHJC, J€ HMaJa, IOTpara 3a HUCTUHOM Yy KPHUBUYHOM IIOCTYIIKY.

Mebhytum, oBne
OKpUBJbEHH HE IperoBapa OKO HCTHHE, HEro Hajuemhe OKO KpUBHYHE CaHKIIMjE, a 32 OBY
O6eHepuumjy Hynu uctuHy. OBakBUM, aKTUBHUM YydelrheM, OKPUBJbEHU JONPUHOCH HEHOM
yTBphUBamy, jep HE MOKEMO CMaTpaTH Ja j€ UCKJbYYUBO CYyJl CIIOCO0aH /1a Clo3Ha UCTHHY, 0€3
noMohu JApyrux ydecHuka.

HecnopHo je na Huje mpHjaTHO KaJa 4yjeMO Jla C€ y KpPUBUYHOM IIOCTYIKY BHIIE HE
Tpaxu yTBphuBame uctuHe. Ho, murame je 10 Koje Mepe je 3aucra y CYACTBY TpakeHa

MarepujajHa UCTHHA, OCUM IITO CMO MMaJIM MOCTAaBJbEH TaKaB CUCTEM cyhema y KojeM je Cyn

HMao YyJIOTY EBCHOT YTBthBa}La IIpEKO I/I3B01’_)eH;wa nokaza. 1 JaHacC, 4€CTO HI/Ije TOJIUKO OO TOTa

YT\, Pizzi, Trials without Truth..., 122-123.

8 E_ Grande, Dances of Criminal Justice..., 155.

9 Ibid., 153.

%0 W. Hassemer, Human Dignity in the Criminal Process: The Example of the Truth-Finding, Israel Law Review,
vol. 44, 2011, 186.

51 M. Damaska, Truth in Adjudication, 305.

152 C. H. Brants-Langeraar, Consensual Criminal Procedures: Plea and Confession Bargaining and Abbreviated
Procedures to Simplify Criminal Procedure, Electronic Journal of Comparative Law, vol. 11.1, 2007, 3.

153 W. Hassemer, Human Dignity in the Criminal Process..., 198.
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IITa je 3aMCTa UCTUHA Y TOCTYIIKY, Beh KOIMKO Tora Ty)XMiai Moke Jia IoKaxke. JeITHOCTaBHO, Y
KPUBUYHOM ITOCTYIIKY CBaKO MMa CBOjY UCTHHY, KOje HUCY je[iHaKe. Y cTBapu, Moxkemo pehu na
j€ MIUPOKO OTBOPEH IMPOCTOp Jia TYXKWIAIl U OKPUBJBEHU IyTEM CIOpa3yma Kpeupajy CBojy,
JEIUHCTBEHY, UCTHHY. /{0 TOT MOMEHTa, C jeJHE CTpaHe, TYKUJall pacrojiake YUbeHUIIaMa Ha
OCHOBY KOJHUX J€ Y CTamy Jila HCKOHCTPYHIIE KpUBUYHM Joral)aj U CTBOPH CBOjy BEP3HU]y UCTHHE.
C nmpyre crpaHe, OKPHBJBCHH CE NPUIpPKABa CBOje MCTUHE, KOja MOXE OWTH JIBOjaka — IpaBa
uctuHa o aorahajy u oHa Bep3uja Koje ce mpuapxkaBa. Konadyno, ca tpehe crpane, omrehenu
IMa CBOjy HCTHHY 0 1enoM gorahajy.

CriopazyMm O TpU3HaBy KPUBUYHOT Jieja CBAaKako HHje y MOTIIYHOCTH y CKJIaay ca
Ha4yeloM MaTepHjayiHe HCTHHE, > anu Oyayhu na ctpanke u OpaHumal] Tpeda Ja ce CIokKe OKO
YUCHAYHOT CTaFha, OHU WIIAK YCTAaHOBJhABAjy UCTHHY, C TUM IITO CMO JIOOHWIIH JIpyre CyOjeKTe
y 4Hjy je TO HaJJEKHOCT MPenuIo. A To HHje HCTHHA JI0 KOj€ ce JOUUIO MperoBapameM. McTtuHa
je yBek Owsia penaTMBHA, Na je NpeICTaBibajia ,,BepaH OJpa3 KpUBHYHOr jorahaja y cBecTH
cynmje*.*® HapounTo je criopHa cariiacHOCT CIIopasyMa O ONTY)KHHIH Ca HAYEeIOM HCTHHE. ™

Mebhytum, HE MOKEMO J1a c€ CI0KHMO ca TBpAmama Ja Haro0y Tpeda HaImyCTUTH 3aTO
ITO HUje y CKIQay ca HadeloMm ucTuHe. KpuTudapu OBOT WHCTHTYTa KOjH CMaTpajy na je
Harojg0a y CyNpOTHOCTH ca MUCTHHOM CMAarpajy Jla HapylliaBa NPUHIMUI TPaXKekha HCTUHE U
noxpusa npaeay.’*® Opje TpeGa maxmy MOCBETUTH M CYICKHM 3abnyaama. HecropHo je 1a,
Om10 KO Ja yTBphyje UCTHHY U HAa OWJIO KOJU HAa4YuH, 10 3a0y/Ie MOXKe J1a 1ohe, a caMUM THM U
no morpemrHe ocyzae. Hukako He MokemMo cmaTpatd na 10 3abnyga Hehe mohm ako y
3aKOHOJABCTBY OCTaBMMO HA4elo yTBphUBama MaTepujaiHe UCTUHE, a TOTOTOBO aKo aboIupamMo

Haroz[6y.159 KOH@HHO, CIIOpa3yM C€ MOXKC 3aKJbYUYUTHU U Yy TOKY INIaBHOI' IIpE€TpeCa, I'I€ TCUIKO

MoOxe n1a nohe 10 3ao0unaxema uctuHe. A Bpahajyhu ce MOHOBO Ha PEIATUBHOCT OBOT MOjMa,

154 B. Yejosuh, Ilpemnocmaska nesunocmu oxpusmenoz, beorpas, 2009, 145-146.

155 G. Sluiter et al., International Criminal Procedure..., 1406.

156 C. Bejarosuh, Kpusuuno npoyecno npaso, 101.

1573, Turner, Limits on the Search for Truth in Criminal Procedure..., 25.

158 5. Cheesman, A Comparative Analisys of Plea Bargaining and the Subsequent Tensions with an Effective and
Fair Legal Defence, Szeged, 2014, nokTopcka aucepranuja, 132.

9V yrmopenrom npaBy cy npaBibeHa um oapeljena mcTpakaBama, KOja Cy MOKA3ama BHCOK MPOIEHAT MOTPEIIHHX
ocyna, 06e3 11a je u y3era y 003up Tpakca ImperoBapama 0 Mpu3Hamky KpUBUIHOT neia. Bunern ommupauje: J. Gould,
The Innocence Commission: Preventing Wrongful Convictions and Restoring the Criminal Justice System, New
York and London, 2008. Nnak, ucroBpemeHo ce ckpehe maxxma Ha BEJIMKE OMACHOCTH KOj€ HOCH CBEIOYCH:E
CaoNTY)XCHUX KOjH Cy 3aKJbYYWIIH CIOpa3yM, MpoTuB oHor koju Huje. Ommmpruje: K. Miller, Wrongful Capital
Convictions and the Legitimacy of the Death Penalty, New York, 2006.
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MOpaMoO Jla MCTaKHEMO Jia MCTHHA y OYMMa MPBOCTEICHOr Cy/Aa YOIIITe He Mopa na Oyne
UJCHTUYHA UCTUHH KOJy BUIH IPYTOCTEIICHH CY/I.

HecriopHa je unMmeHMIa J1a je Y yHOPEIHHM 3aKOHOAABCTBHMA JIOJIA3UIIO JIO I0jaBe
TaXHUX TpU3Hamka. JIaKHO MpU3HAKe, caMo Mo ceOu, He oAroBapa 00jeKTHBHO] CTBAPHOCTH, a
TAUME HH UCTHHU. AJM, YMICHUIIA KOja CE YEeCTO 3aHeMapyje jecTe Na JIO IojaBe JIAKHUX
NpHU3HAKA HUje JONUIO MPEBACXOIHO YCIEa TperoBapama ca TyxkuoneM. OHa cy TOcCTojana
onysek. CriopazyMm O Mpu3Hamby KPUBHYHOT Jiela jé caMO OTBOPHO joul jeiaHy MoryhHoct 3a
BUXOBO I0jaBJbuBame. [lomro hemMo 0 omacHOCTH oOcyle HEBUHOI JIHMIA IPEKO Harojoe
TOBOPUTH HEIITO KAaCHUje, OBJIE MOPaMO CaMo Jla HarjaCMMo Jia 300T criopasyMa He J0JIa3H J0
HEeTHMpama Hauella MaTepHjajlHe HCTHHE, MaKOo JACIMMHYHO CTOje Y MPOTUBPEYHOCTH. AJH
yKHJakhe cropazyMa Hehe M He MOXKE JOBECTH JIO jauyara Hauella MCTHHE. Y 3aKOHOIABCTBY
Penrybnmke CpOuje He MOCTOje TaKo MIMPOKH Ka3HEHH PAcIioHH Kao y CjeanmbeHIM AMEPUIKUM
JlpkaBamMa, rjie TIOCTOjU MHOIITBO JIAXKHUX MpHU3Hamka. OKPUBJBCHH KOjU MPHUCTaHYy HA HArojudy
cy BelrKoM BelHHOM 1 3aHCTa JIMLA KOja Cy KPUBA 3a H3BPILCHe KpuBrnaHor nena. ®

VY nuTeparypu ce OnpaBJaHO KPUTHKYjy OIITPU CTABOBH IpeMa KojuMa je Haroada y
CYIIPOTHOCTH Ca MCTHHOM, " jep ce oHa He yTBphyje caMo M MCKIbYYHBO Ha TIABHOM IPETPECY,
Beh TOKOM IIeJI0T KPUBHUYHOT IMOCTYIIKA, I/Ie C€ y3 aKTHUBHO yuelrhe OKPHUBJHCHOT U MACHBHH]Y
ylory cyma Ao e jakme gonasim. 2 Tako, MCTHHA M ca CIOPa3syMOM M 0e3 cropasyma
npejCTaB/ba CcaMO peJaTUBaH T0jaM, KOjU 3aBHCH OJ OKa mnocmarpada. M y Hemadkom
3aKOHO/IaBCTBY MCTHHA je pellaTMBHA, Ma TAKO OJl OKPHBJHEHOT 3aBHCH Jia JIM hie 1a CBEJOYH U
KakBy M3jaBy he 1a mpyku (2 caMHM THM, MOXKE J1a CKJIONIU ¥ CIIOPa3yM), ajli C€ U Ty HarJjaiaBa
OIACHOCT O NIAKHUX MpH3HAma. > Menepannun YCTABHH CyJI je 3ay3€0 CTAHOBHIITE Ja HAroa0a
HE HapylllaBa MpaBa OKPUBJbEHOT. Y CBAKOM CITy4ajy, cMaTpa ce Jia je Haroj0a y carjacHOCTH ca

. . 164
MATEePUjaHOM HMCTHHOM, IITO Tpeba 1a IOTBPAM CyJd MOMEHTOM YCBajama OBOT akTa.'®

1801 . Laudan, Truth, Error, and Criminal Law, 71.

1L Taxo, npod. Hlkynuh cmaTtpa na Haronba Bpio 030MIBHO oJcTyna of Hauena uctuHe. Bumern: M. Ulkynwuh,
Oonoc navena ucmumne u nOjeOHOCMABHEHUX PopMU KpusUUHO2 NOCMynKa, y 300pHUKY: [lojeonocmasmene gpopme
nocmynared 'y KpUBUYHUM cmeapumda. pecuoHalna KpusudHopouyecHa 3aKOH00A6CmMea U uckKkycmea y npumenu,
Beorpan, 2013, 82.

w2p, Bajosuh, Has. oeno, 188.

163 3. Loffler, Die Absprache in Strafprozess, Tiibingen, 2010, 37, 45.

164°]. Loffler, Die Absprache in Strafprozess, 62, 67; J. Peters, Urteilsbsprachen im Strafprozess — Die dutsche
Regelung im Vergleich mit Entwicklungen in England & Wales, Frankreich und Polen, Géttingen, Band 13, 2011,
43.
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Bpahajyhu ce na cpricko nmpaBocyhe, MOKEMO J1a KOHCTATyjeMO Jia jeé CIopa3yM y CarjlaCHOCTH
ca HOBOYCBOJE€HOM KOHIIETIIIMJOM Hayella UCTHHE.
7.2. CnopasyM o0 M@OpHM3Hakhy KpPUBHYHOI Jeja M HayeJo OoPULHje/THOCTH

KPHUBUYHOTI TOlbCHha

Haueno o¢umujenHocTH KpUBUYHOT TOBEHa MOApa3yMeBa Jia jaBHU TYXKHJIAI] TOKPEHE
M BOJM KPUBUYHU TOCTYHAaK IO ciayxOeHo] nayxHocTH. OBO Haueno je y HOTIHYHOCTH Y
CarJIaCHOCTH Ca CIIOPa3yMOM O INpH3HaKkYy KPUBHYHOT Jiena. JaBHU Tyxwuial he mo ciayx0eHoj
IOY>KHOCTH TOKPEHYTH M BOJUTH KPUBUYHH MOCTYNaK, 0e3 003upa Ha craB omreheHor o Tome.,
[IPU Y€MY y MOKPEHYTOM KPUBHUYHOM MOCTYIKY MOXKe MhU Ha peoBaH WM HEKH O] TOCEOHUX
MOCTYIaKa, WIH 3aKJbYYUTH CIIOPa3yM O MpHU3HAKY KPUBHYHOT J€Ja, WIM HApaBHO, OKOHYATH
MIOCTYIAaK Ha HEKW Jpyru HauuH. CyIITHHCKH, JaBHU TYXHJAIl je€ MOCTyIaK OKPEHYO, BOAUO U
OKOHYA0 MO CIIyOEHOj AYKHOCTH, peMa MoryhHOCTUMa Koje My je 3aKOHOZaBall JIOJENINO0, a
Haroz0a o MpU3HakbYy KPUBUYHOT JIeJa MPEICTaBIba JeHY O] bUX.
7.3. CnopasyMm o Nmpu3Halkby KPUBHUYHOTI JAe/ia U HayeJsIO JieraJuTeTa KpUBUYHOT

rombema

Hauenowm neranurera ce o jaBHOT TYXHOIA 3aXTEBa JIa MPEIy3Me KPUBUYHO TOHCHE
YBEK KaJ/ia TIOCTOje yCJIOBU, OJHOCHO, OCHOBU CyMIbe 1a je onpeleHo JuIie YYUHIIO KPUBUIHO
JIeNI0 3a KOoje Cce TOHM Mo CiyxO0eHoj ayxHocTu. Mmak, MocToju ojACTyname KOJA Hauena
JeraJuTeTa KPUBUYHOT TOHEHA Yy OJHOCY Ha CHOpa3yM O MpH3HAKhY KPUBUYHOT Jeja.
[IpeBacxoano, Tpeba OOpaTHTH MaXmky J1a C€ Y HOBHj€ BpPEME HAUYeNo JIETaIUTeTa CBE BHIIIEC
MOTHCKY]j€ YCTyIajyhu MecTo cacBUM CyNpOTHOM, Hauenly onopryHutera. Kox notomer Hauena,
jaBHH TyXKuiall je oBnamtheH na ogdany KpUBUYHY MPHUjaBY, OAHOCHO, OJyCTaHE OJ1 KPUBUYHOT
romema 3a oApeheHa KpUBHMYHA JeNla, YKOJIMKO OKPHMBJHEHH M3BpIIU oAroBapajyhe obaBese.
[Tormrro hemo o Tome feTabHO TOBOPUTH, OBJIE heMO caMO CKPEHYTH MaXXihy Ha YHILCHUILY J1a j€
jemaH on enemMeHaTa Harojbe, gonaymie (aKyaTaTHBaH, OMYCTajalbe OJ KPUBHYHOT TOHECHA
YKOJIMKO Oy/ie yCIIEIIHO NMPpUMEEHa je/THa WIM Bullle o0aBe3a Koje Cy MponucaHe oapenadama
KOjUMa j€ peryJiucaHo Haueso ONOPTYHHUTETA.

Kao mro np Bama bajoBuh ncmpaBHO 3akibydyje, Kajga rmocMarpamo OJHOC u3Mehy

Hauesa JIeraJuTeTa U cropasyma, cropasyM MoOpaMo Jia pa3/iBOjuMO Ha CIiopa3yM O CAaHKIHUjH U
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CTIOPA3yM O ONTYKHHINL > AKO OKPHBJBCHH CKIIOIH CIIOPA3yM O CAHKIIH]H, He MOXKeMO 1ohu 10
3aKJbydKa Jla j€ jaBHHM TY)XXKHJAll OJICTYIIMO OJ Hauella JICTAIUTeTa, jep jeé MOCTYIaK BOIUO U
OKOHYAa0 y JIOTOBOPY Ca OKPHBJBEHUM U HETOBUM OpaHHoLEeM. Y TOM CiIydajy Haudesno
JIETAIMTETa j€ Y TMOTIYHOCTH CIIPOBEACHO 10 Kpaja M HEMa OJCTYyNama Of mera. Anu, 10
pPa3sMUMOWIAXEHa ca OBUM HAYEJIOM JI0JIa31 IPUIIMKOM JI0roBapama O onTyXHuIu. Mako je To y
MOjeAMHUM 3aKOHOJABCTBHMA CHOPAH NPaBHU HHCTHUTYT, Y JIPYTUM, HMOMYT aMEpUYKOT, YHHU
ocHoBy 1enor cucrema. IIpema cpnckom 3KII-y, Tyxmman uma MOryhHOCT /@ CKJIONM TakaB
cropasymMm, Kojum he mohm aa ofycTaHe off KpUBHYHOT T'OEHA 3a KPUBHYHA JeNla KOja HUCY
oOyxBaheHa ONTY)XHUIIOM. Y TOM J[OMEHY, CIIOpa3yM OJCTyNa OJf Hadeja JieTaluTeTa |
NpUKJIalka Ce Hadely ONOPTYHHUTETa. AKO y OBOM MOMEHTY OCMOTPUMO 00a Hadena Koja
er3UCTHPAjy yIopeno y 3akoHoaBcTBy Pemybnuke CpOuje, jacHO je 1a criopazym Mopa OuTH y
CKJIaJy C jeJIHUM, a y CYNpPOTHOCTH ca APYTHM, IPH YeMy Halla Tojeiia Haroade ykasyje Koja
BpCTa j€ Y XapMOHUJHU ca KOJUM Ha4yeJIOM.

7.4. Choopa3yM o Npu3HaBky KPUMBUYHOT AeJ/ia U HaYyeJIa ONTY>K0e U ynoTpeode

CJyKOEHOT je3MKa M m1ucMa

Hadena ontyx0e u Haueno ymotpede CIIy)kKOCHOT je3uka M MHCMa Cy y CKIaay ca
cnopazymoM. Hujenno on oBux Hadena Huje crnopHo. Hauenom onTyxOe ce pemraBa muTame
MOCTOjaba ONTY)KHOT aKTa y KPUBUYHOM ITOCTYIIKY, OJHOCHO, YCIIOCTaBJba CE€ IMPABHIIO JIa CE
CY/ICKM KPUBUYHU MOCTymnak nokpehe mo 3axteBy Tyxwuoma (nemo iudex sine actore). Hakon
NpeLUu3Ho ofpel)eHOr W 3aKOHOM NpeABHIEHOr Hadena ONTYKO0e M3 NMPETXOJHOI 3aKOHCKOT
TEKCTa, 3aKOHOJIAaBal] ce ONpeAeIno Aa JeGUHULU]Y Hauena onTyxoe HarmpocTo nzbanu u3 3KII-
a, Kako Ou m30erao mHEeroBo mpuiarohaBame HOBO] Y034 TyXHola. 3ao0unazehu MHOrOOpojHE
OlIpaB/iaHe KPUTHKE OBOM pelrersy,'®® Hamomenyhemo /1a je y 3aKOHOIABCTBY 3a/pKaHO CTapo
pelieme Mo KoOMe Kao TYKUOIM HACTYIAjy: jJaBHU, CYNICUAM]japHU U IPUBATHU TY)XKUJIAIL, Y3 jaKO
Mayii Opoj KPUBUYHUX JIEIa 32 KOja Ce TOmeme Mpeay3umMa 1o npeiory. Crnopasym o npusHamy
KpPUBUYHOT JIeJla, TaK, MOXKE Ja CKJIOMK CaMmO jaBHHM TYXKWJAIl, TaKO Ja je, C jeHe CTpaHe,

CIIopas cariJaCHOCTH C OBHM HA4€CJIOM, JOK 'e, Cc I € CTpaHEC, IIOTIIYHO HIIY30pPHO
2

15 B Bajosuh, Has. deno, 177-178.
1% Bume o tome: B. Byphuh, Hszpadma nosoz modena kpusuunoz nocmynka Cpouje na pedeqpunucanum Hauenuma
Kpusuuroe nocmynka, 18-81.
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pa3marpatu Harog0y y OIHOCY Ha JApyre TYXKHOIE, jep ce Ty He paju O M3Y3eTKy O]l Hadea
onTyxoe.

Haveno ymoTpe0e je3nka u mucMa je 0JJaBHO 3aCTYIJbEHO Y CPIICKOM 3aKOHOJAaBCTBY,
nponucano kako YcraBom Tako U 3KII-om. ¥V cmyx0eHoj ymotpeOu cy CpICKH je3uK |
huprIMYHO NTMCMO, a IPYTH JE3UIM U NMHCMa Cy Y CIY)KOEHO] yrnoTpeOu y cKiaay ca YCcTaBoM U
3akoHOM (wi. 11. ct. 1. 3KII-a). YkpaTko, cBa mpaBa 3arapaHTOBaHa OBUM 4YJIAHOM ariCOJIyTHO CE
IpUMEYjy M KOJl MperoBapama O MpPU3HAKY KPUBUYHOT Jeiia 0e3 MKAaKBOT H3y3eTKa, Ma je
Haroja0a y CKJIaay ¢ OBUM HA4eJIOM.

7.5. CnopasyM o NpU3Hamky KPUBHYHOT JieJia M Ha4eJs0 HeMocpesHOCTH

Haueno HenocpenHocTu noapa3zymeBa aa he cyj 1a 3acHyje npecyay caMo Ha JoKa3uMma

167 -
U3BEJICHUM Ha Ii1aBHOM mpetpecy.  Jlo nonomewa HoBor 3KIl-a, Huje Ou0 cHOpHO Aa ce
Ipecyfia MOXKE 3aCHOBATH CaMO Ha J0Ka3uMa KOjU Cy H3BEICHH Ha IJIABHOM MpPETpecy, Y3
nojeuHe u3y3eTKe (Kao MmTo je OMO MOCTYNaK 3a KaXHmhaBamke W W3PHIAE YCIOBHE OCYHE Ol

CTpaHE UCTPAKHOT cyzuxlje).168

Ho, cniopa3zym o nmpusHamy KpUBHUYHOT Jiejla IPEeCTaB/ba KpynaH
U3y3eTak oj OBOI Hauena. Haume, cya y pelOBHOM IIOCTYNKY cCa3Haje CBE UHICHMIIE
HETIOCPEHO, KaKO M3 HEMOCPEIHO M3BEJCHMX I0jeIMHUX JIOKa3a TaKo M J0Ka3a Kao IeNIMHE.
Hacynpor oBom mpaBuity, Kaj je y IUTamy CIOpa3yM, CyJ CBE JOKa3e CIO3Haje Kpo3 CIHCE U
roToBO (pOpPMAIHO MCIUTUBaWkE OKpUBJbeHOT. Ha cyny He momasu 1o u3Bohema nokasa, Beh he
cyd na Oasupa mpecyay Ha JloKasuMa Ha KOje Ce CTpaHKe I03MBajy y CIOpa3ymy, LITO
MIpe/ICTaB/ba OJCTYNAKkE OJ Hauea HEMOCPEAHOCTH. 3aTUM, MOCTYIAaK 3aKJbydemha Clopasyma o
MpU3Haky KPUBUYHOT Jieja ce OJIBUja M3a KyJKca, U3a BpaTa 3aTBOPEHUX 3a CBY JaBHOCT M3Y3€B
3a cTpaHke. 300r Tora je, 0e3 MKakBe Jajbe MpUYe, JaCHO Jla IpeMa HOBOM 3aKOHCKOM TEKCTY

HA4YCJI0O HEMOCPCAHOCTHU TpPIH CBOj HajHO3HaTI/IjI/I N3Yy3€TaK IIPUIUKOM CIIOpa3syMEBamba O

NpU3HAKY KPUBUYHOT JI€Ia.
7.6. CnopasyM o npu3Hamby KPUBUYHOT JeJia U Ha4eJI0 jaBHOCTH

Haueno jaBHOCTH mpencTaB/ba jeIHO O Hadena KOje y KPUBHYHOM IPOLIECHOM
3akoHoAaBcTBy CpbOuje Tpru Behu Opoj orpaHuyema, ma je 300r Tora M IMmo3HaTa IMojesia Ha

OIITY, OTPAHUYEHY U CTpaHauyKy jaBHOCT. [IperoBapame O NpU3HAKY U3BpIICHA KPUBUYHOT

187 C. Bejarosuh, Kpusuuno npoyecno npaso, 98.
188 Tako u: B. Bajosuhi, Has. deno, 180.
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Jienna peAcTaB/ba HOB u3y3eTak. OHO ce 0/IBMja BaH OUYH]y JaBHOCTH, POUHUIITE CE€ TaKohe MpiKH
0e3 BEeHOT MIPUCYCTBA, TAKO JIa HUj€ OYyBaHa JaBHOCT MOCTYIKA. Y HEMA4yKOj TEOPHjU CE cMaTpa
Jla je Ha 0BAj HAYMH HAPYLICHO HABEACHO HAYENO,'* JJOK y CPIICKOM IPABHOM CHCTEMY TO HITAK
MIPEJCTaBJba BUIIIEC M3Yy3€TaK, HEr0 HEroBo HapymaBamwe. He cMmemo aa 3a60paBUMO HH MPaBHIIO
Jla 3aKOHOJIaBal] jeIMHO 3aXTeBa JaBHOCT MPHJIMKOM H3pHIaKka CBUX IPECyla, JIOK 3a BpeMe
oOpasnarama mpecyje jaBHOCT IIOHOBO MOXe OUTH MckJpydeHa. Ho, Oyayhu na cya Ha pouumTy
Ha KOjeM OJTy4dyje O HaroJ0M MUCTy camMO MPHUXBaTa W OrjallaBa OKPUBJHCHOT KPUBHUM (OBIIE HE
yJIa3uMo y Apyre Moryhe cyzcke oyke), 10 IpaBor U3pHIIamka Ipecy/ie y CTBApy U HE J0Ja3H,
yuMe HHUje HapyIICHO IPaBUJIO O jaBHOM m3puiamy npecyae. Cyn he, mpuxBaTtajyhu copasym,
OIJIACUTH OKPUBJBEHOT KPHUBHM, a Mpecyny, y udjeM he oOpa3iokemy HarllaCUTH Ja je JOHeTa

Ha OCHOBY CIIOpa3yMa, JIOCTaBUTH Cy0jeKTUMa KOjuMa je U HHa4Ye JOCTaBJba.
7.7. CnopasyM o NpU3Halby KPUBHMYHOT JeJia M Hayeso cyhewa y pa3yMHOM pOKY

Haueno cyhema y pasymMHOM pOKy je TeK HEIaBHUM H3MEHaMa Y CPIICKOM
KPUBUYHOIIPOLIECHOM 3aKOHOAABCTBY HAIIIO CBOj€ MECTO, IPEBACXOAHO 300r' jake aKTMBHOCTU
EBpornckor cyzna 3a jbyacka npasa. Caja, ¢yl je AyKaH Jja KpUBUYHM IOCTYIaK cIipoBeae 0e3
OJyroBJIau€mha M Ja OHEeMOoryhm cBaky 370ymoTpe0y INpaBa YCMEpPEHHX Ha OJYyTrOBIIAUCH-E
nocrynka. HamoMmenyTo je u Aa je moctynak NpoTuB OKPUBJHEHOT KOjU j€ Y IPUTBOPY XUTaH (WL
14. 3KIl-a). 1 mehy npaBuma OKpUBJbEHOT, HAaBEICHO je Ja My ce Mopa ob0e30eautu na y
Hajkpahem poky Oyze M3BeneH Ipes cyl, U Aa My Oynae cyheHo HempHucTpacHO, IPaBUYHO U Y
pazymHoM poky (wi. 14. cr. 1. 1. 5. 3KII-a). Ho, xaga je y nurtamy Hazor0a o NpHU3HaBY
KPUBUYHOT J€Jda W OBO HAa4eJIo, cMaTpamo Ja Cy y MOTIyHO] cariacHocTH. Harombom ce
MOCTYyIaK, Kao IMTO heMo BHMJETH, M3y3€THO Op30 3aBpllaBa, a CTpaHKaMa j€ OCTaBJbCHA
MOTyhHOCT J1a je cKJlone CBe /10 Kpaja IiaaBHOr mperpeca. To je jenaH o HajOpKUX HAYMHA 32
OKOHYame KPUBUYHOT IMOCTYIIKA, Tako Ja he cropazyMoMm OWTH MCIOIITOBAaHO Haveso cyhema y

pasyMHOM poKy. ™"

169 W, Hassemer, Human Dignity in the Criminal Process..., 197.

0 Ha npumep, y npeamery Arabadzhiev and Alexiev v. Bulgaria (Application no. 20484/05), ox 21. neuembpa
2010. roxuHe, cTpa3OypIIKK CyI je 3ay3e0 cTaB Ja je moBpeheHo mpaBo Ha cyheme y pa3yMHOM POKY, jep je
noctymnak Tpajao rotoo 10 rogura. OBo HarmamaBaMo 300T TOTa IITO je, Ha Kpajy, MOCTYIaK 3aBPIICH CIIOPasyMOM
0 TIpU3HAKY KPUBUIHOT Jielia, a U3peUueHa je Ka3Ha 3aTBopa y Tpajamy o Tpu Mecena! Mim, cimaHo, Ieproj of
JIEBET TOJMHA, JIBa Mecella U JIBa JaHa camo 3a MPBY MHCTAHILy Y WTaJHjaHCKOM MpaBocyly, y MOCTYNKY KOjH je
Takole 3aBpIleH H3aIHMjaHCKOM BEP3HjOM cIiopasyma, 0 K0joj he OuTu peun, He 3a710BOJbaBa KPUTEPH)jYM pa3yMHOT
poxka. Crydaj Barattelli v. Italy (Application no. 38576/97), ox 04. jyna 2002. roxuse.
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ITPBU IEO

CIIOPA3YM O IIPU3HAILY KPUBUYHOT AEJIA Y KPUBUYHOM
INTPOLECHOM 3AKOHOJABCTBY PEIIYBJ/IUKE CPBHU]JE



I'/IABA 1

3AK/bYYEIBE CIIOPA3YMA O IIPU3HABKLY KPUBHUYHOT JEJIA

1. IIOJAM CIIOPA3YMA O IIPU3HAKY KPUBUYHOT JEJIA

Cnopa3sym o npuznarey KpueUyHoz2 0eid je eCeHyujaiHa KOMNOHeHma cnpogoherpa npasoe.

Ipasunno npumenmusan, mpeba dbumu noocmuyan.'™

Criopa3zyM 0 npu3Hamby KpUBUYHOT Jieja je peryiaucan wiaHoBuma 313-319. 3akonuka o
KPHBHYHOM TMOCTYNKY.''> OBako JETAJbHHM pEryIHCaIbeM pasiiKyje ce Of ApKaBa
peruony,'’® mpesacxoxno ox Bocue n Xepleropyune, YMji 3aKOHOIABALL j¢ y CBA YETHPH 3aKOHA
0 KPHBHYHOM IIOCTYIIKY Ha BEOMa CyMapaH HAa4MH OIMKCA0 CIIOPa3yM M HEroBO 3akJbyueme. M3
neUHUIM]je HABEACHE Yy MPETXOAHO] IJIaBH, KOjy OBIe HeheMo 1a MOHaB/haMO, MOXKEMO Ja
U3/IBOJUMO HajOUTHHjE YJIOre CTpaHa KOje Y4ecTBYjy y CKiamamy crnopazyma. OCHOBHaA yiora
OKpHUBJHEHOT M HeroBa o0aBe3a CBOJM Ce€ Ha MOTIYHO NMPHU3HAHE M3BPLICHA KPUBUYHOT JIENa,
OJTHOCHO, JETHOT WJIM BWIIE KPUBHUYHHUX JIeJIa M3BPUICHUX Yy CTUIAjy. TyXuWial mpucraje aa y
3aMeHy 3a IPU3HAKkE MPYKU OKPUBIHEHOM OJipeh)eHe moroaHocTu, Koje ce Hajuenthe ornenajy y
MOHYM ONla)ke KpUBUYHE CAaHKIIMj€, OJJHOCHO, 3aTBOPCKE Ka3zHe. 3aTHM, Ty)Kujall je oBiariheH
Jla OJyCTaHe OJ] KpUBUYHOT MPOTrOHA 3a JIpyra KpMBMYHA Jejia Koja HUCY MpeIMeT cropasyma u
oJlpyue ce IMpaBa Ha >kKajudy IOBOJOM IIpeCyJe YWJU j€ HpeIMEeT CIopasyM O MpU3HABY
KpUBUYHOT jaena. HoBa 3akOHCKa peliema Texe Ka M3jeHadYey CTpaHa y IOCTYIKY, KakKBO
MIOCTOJU Y aJBEpP3UjalHOM CHUCTEMYy, Tako Ja OBJ€ HHjeJHa CTpaHa He CMe OuTU Yy

MMPUBUJIICTOBAHOM nonomajy Y OOHOCY Ha ApYyTry. VYV nmocagamimsuM 3aKOHCKHUM pemiekuma, 110

'™ Santobello v. New York, 404 U.S. 257, 260, 1971.

2 Criopasym o mpusHamy KpHBHYHOT [eia je mpe 6mo perymmcad wiaHoM 282. (a-1) 3aKOHMKA O KPHBHIHOM
moctynky. bynyhu ma je xpuBuIa jemaH of 4eTHpH €JIEMEHTa OIIITEer MojMa KPUBHYHOT Jena (mopen pairbe,
MIPeaBUNCHOCTH Y 3aKOHY M NPOTUBIPABHOCTH), TAKO je MOpayio Ja JAohe W 10 MpOMEHe y Ha3WBY OBOT IPABHOT
HWHCTHTYTA, KOjU Cajja HOCH Ha3UB CIIOPa3yM O NMPHU3HAKY KPUBUYIHOT JeTa.

173 OBakBO 0OCKaKame O ApiKaBa OuBIIE JYrociaBuje je MOCTOjano i y MOMEHTY HACTAHKA CIIOPa3yMa O IPH3HAHY
KPHBHIIE y CPIICKOM IIpaBy, a goHomemeM HoBor 3KI1-a 3akoHoaBall je 0By 00acT ypeauo jou JeTajbHuje.
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MpaBuiTy, Tyxunarn je 0uo mpuBmieroBaH. Cama ce TyOM, Makap y TEOpHjH, U Ta pasliuka y
MOJIOXKA]y.

MoseMO IPUMETHTH J1a CyJ Yy MOCTYIKY 3aKJby4yera CropasyMa He ydecTByje. Yiora
CyJa J0JIa3u 10 M3pakaja TEeK KacHUje, HAKOH IITO CIopa3yM Oyie MOJHET Ha MOTBphHuBame.
Cyn y Cpbuju HEMa TIpaBo Ja yU4eCTBYj€ Y MOCTYIIKY 3aKJby4yeha CIIopa3yMa, Kao IITO j& CIy4aj
y HEKHUM JPYrHUM Jp)kaBama, momyt Hemauke, rme cya, uMa mpaBo Ja yTHYe Ha CTpaHKe Ja
3akJpyde Haron0y. Cyx je mocieama WHCTAHIA Koja OJUTydyje O CyAOuMHU cropazyma. ['naBHH
Cy0jeKTH Cy jaBHH TY)KUJIAIl ¥ OKPUBJHCHU ca OpaHHOLEM, TIPH Y€MY JaBHU TYXKUJIAL, IPHIUKOM
3aKJbydeHa CIopa3ymMa M JOTOBOpPHOT onpehuBama KazHe WM JpYyre KPUBHYHE CaHKIH]E,
nocraje Cy0jeKT CyJCKe Ka3HEHE IMOJHMTHUKE, jep JAUPEKTHO, ali OMeh)eH 3aKOHOM MPONUCAHUM
rpaHMIAMa, OJTydyje O KPHBHYHHM CaHKIHjaMma.''' YKONMKO ra He NMPHXBATH, TYXKMIALl U
OKpHUBJbEHH ce Bpahajy Ha CTaJMjyM Ipe HETrOBOT 3aKJbyUHBamba, a CIIOpPa3yM ce IocMarpa Kao
Jla HUKaJ HUje HU 3aKJby4deH. AKO CyJ MPUXBATH criopa3ym, AoHehe ocyhyjyhy npecyny. Ha Taj
HAYWH, CIIOpa3yM O IpU3HaKky KPUBUYHOI Jiela Ha caMy KPHUBHYHY CTBap HMMa IOCPEIHO

. 17
nejerso.

2. OCHOBHH YCJIOBH 3A 3AK/bYYEILE CIIOPA3YMA O ITPU3HAKY
KPUBMLE

2.1. IIPOBJIEM OAPEBHBHUBAIbA KPYI'A KPUBUYHHUX JEJIA 3A KOJA CE
MOZKE 3AK/bYYHUTH CIIOPA3YM O ITPU3HAKLY KPUBUYHOT AEJIA

Hocosopenoj na2zo06u, kao u ceaxom 0py2om KOMAIPOMUCY, UMA MjeCma Y OHUM
cumyayujama Koje onemozcyhasajy 6p30 u jeOHocmasHo okonuarbe nocmymca.l76

Kao mro cme BuIllE myTa HAamOMEHYJIW, CIOpa3yM O MpPU3HABY KPUBHYHOTL Jeia
MojaBJbyje C€ Kao IMOjeTHOCTaBJbEHA TpollecHa (QopMma, Yuju je b cKkpaheme KPUBHUUHOT

MOCTYyIIKa, MOTIIYHHUM n30eraBameM WU CKpahI/IBaI-bCM rJIaBHOI' IpeTpeca. C O63HpOM Ha

174 33 Brmre o YTHIIA]y jaBHOT TYXXHOIA HAa KaK3HEHY MOJWUTUKY BuaeTw y: B. Byphuh, Ymuyaj jasnoe myscuoya na
Ka3HeHy ROAUmuKy y Hogom Kpueuunom nocmynxy Cpoéuje, y 300pHuKy: C. bejatoBuh, Kasnena noaumuxa xao
uHCmMpymenm opaicashe noaumuke Ha kpumunanumem, bamwa Jlyka, 2014, 85.

15 B, Byphuh, Cmpanauxu cnopasym o npustary kpuuuroz dena y KpusuuHoM nocmynky, 85.

8 M. Cumosuh, Ilojednocmasmene opme nocmynara y KpusuuHoM npoyechom 3axonooascmey Boche u
Xepyezosune (3akoHCKa pjewierba u uckycmea y 0ocaoauirboj npumjeru), 207.
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YUECHUILY J1a J€ OBaKaB MHCTUTYT MPBU YT peJaTUBHO HEIAaBHO YBEIEH Y KPUBUYHO MPOLECHO
3akoHoAaBcTBo CpOuje, 3aKOHO/1aBall je, MOoCTynajyhu onpes3Ho, y Mo4eTky OrpaHu4uo MPUMEHY
criopasyma. banuBiig nores Ha pemiemna 3acTyIJbeHa Y YIIOpeJHOM MpaBy, mpuMehyjemo na ce
3aKOHOJIABIM YIJIaBHOM Kpehy OKO CIMYHMX yCJIOBa, ajH, HApABHO, IOCTOj€ U BEIUKE pa3jMKe.
Canp>XuHCKH MOCMaTpaHo, CPIICKU 3aKOHOJIABAIl j€ JIeTajbHO, 3a PA3JIUKY OJ 3eMajba Y PETHUOHY,
MIPOIKCA0 YCIIOBE U MOCTYIAK 3a 3aKJby4eHe criopasyMa. 300r Tora je Ha OBOM MECTY je Beoma
BOXHO OJIPETUTH MOYETHE YCIOBE MO/ KOjUMA j€ JI03BOJHEHO CKIIAIAhE CIIopa3syMa O MPU3HAY
KpUBUYHOT JieTIa.

IIpema HekamammeM wiany 282 (a). craB 1. 3KII-a, cmopa3sym ce Morao 3ak/by4uTH
KaJla ce KpUBUYHU MOCTYMAaK BOJAMO 32 jJeIHO KPUBUYHO JI€JIO UJTU 33 KPUBUYHA Jela y CTUIAjy 3a
KOja je mporucaHa Ka3Ha 3aTBopa JI0 JBaHaecT roguHa (oK je, mpema 3KII-y u3 2006. roqune,
OrpaHuvYee OWIIO TIOCTaB/EHO HA JECET TOJAMHA, INTO CE CMAaTpajo pPEJaTHBHO YMEPEHOM

BapHjaHTOM, Koja je mpuxpatibuBa 3a CpGujy)'’’

. Y TOM ciyd4ajy jaBHU TYXWIall je MOrao
NPEJIOKUTH OKPHBJHEHOM U H-ETOBOM OpaHHUOLly 3aKJbYYeH-€ Criopa3yMa o MpHU3HAKkY KPUBHIIE,
OJTHOCHO OKPHBJHCHU W HHETOB OpaHMIIAIl Cy MOTJIM NPEIIOKUTH jJaBHOM TY)KHOILY 3aKJbYUCHE
TaKBOT criopazyma. M3 HaBeneHOT MOKeMO M3BYhH 3aKJbydak Jia je 3aKOHOJIABall CMaTpao Jia cy
MOYETHA J[Ba YCIIOBa 32 3aKJby4eH-E CliopasyMa o NMpU3Hamky KPUBHYHOT Jea BUCHHA IPOITUCAHE
Ka3HEe 3a KOHKPETHO KPUBUYHO JIEJIO U MPEJUIOT jeJIHE CTpaHe yYUH-eHE JIPYroj (AaKie Ty>Kuial
OKPUBJHEHOM U OpaHUOIly WJIM OKPUBJBEHHM M OpaHWIAIl JaBHOM TYKHOIlY) 3a 3aKJbyueHe
copazyma. be3 ucmymema o0a ycimoBa HemMa HM MOTYhHOCTH 3a 3akJbyueme CropasyMa.
Crniopa3zyMm He MOXe HacTaTH YKOJIMKO CTPaHKE HE HCKaXYy >KeJbY 3a HeTOBUM 3aKJby4eHheM HUTH
je Morao OutH mpuxBaheH yKoJIMKO je 3ampeheHa ka3Ha Ouia Beha y KOHKPETHOM cCllyyajy o
nBaHaecT roguHa. MehyTum, 3aKoHOIaBaIl je TOHOMIEHEM HOBOT 3aKOHCKOT TEKCTa OJICTYITHO OJ1
OBaKBe KOHIIEMIIHj€ 3aKJbyUeHha CIIopa3yma, MOTIIYHO M30alMBIIN OTPAaHUYCHE Y BHIY BHCHHE
nponucane kasHe. [Ipema Baxkehem 3aKOHCKOM pellierny, CIIOpa3yM O IpU3HaKkYy KPUBUYHOT jeja
ce MOXK€ 3aKJbYYHTH 32 CBAKO KPHUBUYHO JIEJIO, MAa TaKO M 32 OHA Ca HajTeXUM 3anmpeheHuMm
CaHKIIMjaMa.

[Toctoju jaka apryMmeHTanyja U 3a OrpaHHuYaBambe 3aK/bydera Clopa3syMa, ajad U 3a

YKUIalkEC JIMMUTHPAbA 110 BUCHHU 3anpeheHe Ka3HC. OFpaHI/I‘-ICH;C MOPy'hHOCTI/I oIrpaBaaHO je nus3

7M. Wkynuh, Ilranupane Hosene y HO8OM 3aKOHUKY O KpusuuHom nocmynky, PeBuja 3a KpUMHHOJOTH]y U
KpPUBHYHO TpaBo, opoj 1, 2007, 133.
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BUIIe pas3nora. Ped je o HOBOM HMHCTUTYTY, YHMja HNPUMEHAa MOXKE Ja JOBEAE OO MHOIITBA
3noymnorpeda. Mako moTuye u3 aHriI0-CaKCOHCKOT MpaBHOT cucteMa, npe ceera CAJl-a, cpricku
3aKOHOJaBall HUje KPEHYO HUXOBOM M €BPOICKH TPACHPAHOM CTa30M HEOrpaHHuYEHE MpPUMEHE
cnopazyma. Y JIpyruM €BpOICKHM 3eMJbama, nomyT Hemauke, cama mnpakca KpPHUBHYHOT
NOCTYIKAa HAMETHYJa je 3aHUMJbUBA pelIelka CIopasyMeBama O TNpPU3HAKY HU3BPLICHA
KPUBHYHOT JIeJla, A MAaKO HHje HUTJEC OTPaHMYEHO 3aKOHCKMM HopMama, y Hemaukoj ce,
yTJIaBHOM, TEIIKa KPUBUYHA JIeja HE pellaBajy Mmpeko cnopa3dyMHo. Heke apyre eBporicke 3emibe
KpEeHYJIe Cy IyTeM JOIYIITama ClIopa3yMeBama caMo 3a JIakilla KpUBUYHA Jefna, pacTepehyjyhu
Ha Taj HA4YMH CYJOBE, YIJIaBHOM YCIICIIHO, INTO j& Ciy4aj mpe cBera ca Hranujom wu
®pannyckom. Utanuja, oxpabpeHa ycrenHoM MpUMEHOM criopa3zyma, Beh ronqmHaMa mocTeneHo
IIMPH JIOMEH HEroBe NMpUMeHe. Pycuja ce oKpeHysia TOPOTHOM CHCTEMY M YCBOjWJIA WHCTHTYT
criopa3yma W 3a TelIKka KpUBUYHA Jejia. AyCTpHja je Takol)e yCBOjuiIa CIIopa3yM y OrpaHUYCHO)]
BapHjaHTH, a Koja OrpaHuvema ce, u3Mely ocranor, orjienajy u y TOME€ IITO Harogda He
3aMmemyje cyheme, Beh ra camo CKpahyje.l78

Cpricku 3aK0HOJABAI] je KPEHYO MyTEeM jeTHOT CPEeAmber pelema, JonymTajyhu ga ce
HajBehn Opoj KPUBUYHUX JieNa Koju er3uctupajy y Kpusnanom 3akonuky CpOuje MOTY peuIuTu
criopazymoM. OrpaHn4aBameM 3aKJbyderha Clopa3yMa Ha JBaHAeCT IOHMHA, HajTe)ka KpUBHYHA
Jienia cy u3aluia U3 okBupa MoryhHocTH 3akibyuema. Ho, Ha OBOM MecCTy ce mocTaBjba MUTambe
300r yera je 3akoHonasal, kajga je 3KII-y u3 2006. roauHe, KOoju HHMje CTYNHMO Ha CHAry,
MPEBUJIEO CIIOPa3yM O IpHU3HAWKY KPUBUYHOL JieNla 4Mje j€ 3aKbydemhe OWJI0 OrpaHHueHO 3a
KpUBHUYHA Jieia ca 3anpeheHoM Ka3HOM 3aTBOpa JI0 JeCeT I'OJIMHA, HAKOH TOra MOJANUTra0o IpaHHIly
Ha JIBaHaecT roguHa? YKOJIMKO MOIJIeaMo MOCTYIKe 3aKkoHoAaBana y EBponu, npumehyjemo na
Cy CBM OHHM BpJIO OIPE3HO KPEHYIM ca yBOHEHEM OBOT' MPABHOI HMHCTUTYTa Y CBOja
3aKOHOAABCTBAa. TeK HAKOH MITO OM ce MHCTUTYT MOKa3a0 YCHEIIHWM, MOJU3aHa j€ TpaHula U
MPOIIMPHUBAH JIMjanla30H KPUBUYHHUX JeJia 32 KOja ce MOXKE 3aKJbyYUTH CIIOpa3yM. 3a MpuMep je
noBoJbHO y3etu Utanujy u Pycujy. HacynpoT mrMa, Cpricku 3aKOHOaBall jé 0JJBaKHO ITOCTaBUO
TpaHMIly Ha JBAHAECT TOJMHA, U3HA/ HEIITO ONpe3HHje nmoctaBibene rpanuie y 3KII-y uz 2006.
ronuae. Moxna Ou, 3a moueTak, Mmak Owio OoJjbe Ja je ocraja MPBOOUTHO MOCTaBJbEHA
IpaHMIla, KaKO 3aKOHOJ1aBall He OM MPaBHO joll Behr CKOK y HEMO3HATO HEro IITO j€ MPBOOUTHO

Haymuo. [loce6HO muTame je 300r yera je yommTe Ouia y3eTa IpaHHIa O] JIBaHAeCT TOJUHA,

178 v/, Ziegelwanger, A Comparative Study of Austrian and Canadian Law, Wien, 1993, 38.
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KOja je m3riiefana MoTHyHo HenormdHa. OrpaHuyeme 3a Koja KpUBHYHA Jielia je J03BOJbEHA
NpuMeHa cropa3dyma Taaa je Omio KoH(Y3HO W Hempenu3Ho peryiaucaHo. IlocebHo je Omo
CIOpaH KOMIUIMKOBAaH HAuWH CIajama ojpenada o 3aKjbydermy CHopasyMa 3a jeIHO KPUBUYHO
JIeNIo ¥ oJpenada o CTUIAjy, TO jecT KaJia ce MOCTYIaK BOIM 32 KPUBUYHA JIella y CTHIIA]y 3a Koja
je mpormrcaHa Ka3Ha 3aTBopa JIO JBaHaecT rojauHa. [IpBo, 300r dera jemaH KpUBUYHOIPABHU
mojaM yiasu y neuHHUIM]Y jelHe mpolecHe ycraHoBe? J[pyro, Ha KOju HA4YMH ycarjacUTH
onpende o Bolemy MOCTYyIKa 3a KPUBHYHA Jiella W3BpIICHA Yy CTHUIAjy ca oapeadama o
3aKJbydery criopazyma’?

OxaroBop Ha IMPBO MHTAKkE j€ JIEKAO Y HEIOBOJHHO] TEOPETCKOj MOTKOBAHOCTH IHCAIa
OBOT' 3aKOHCKOT Tekcta. C jeHe cTpaHe, CTUIA] jeé KPUBHUYHOIIPABHU, & HE KPUBUYHOIPOIICCHU
nojaMm. baparame OBUM MMOjMOM NPHIMKOM Ae(pHUHHCAma YCIOBa 32 3aKJbYYCHE CIIOpazyma, y
HajMamy pyKy je HempumepeHo. C apyre cTpaHe, MPOBJIAYMIO C€ MHOINTBO NMHUTama U3Mehy
peryiucama yclioBa 3a CKJalame CropadyMa 3a jeTHO KPUBHYHO N0 U 3a BUIIEC KPUBUYHUX
nena u3BplieHux y crunajy. Crunaj he mocrojatu kaja jelaH y4YMHMIALl JEJHOM DPaJlbOM
(MaeamHW CTUIAj) WIM ca BHIIE paamy (PEeaHU CTHIQj) YYMHU BHIIE KPUBHYHHUX Jeia 32 Koja
My CE HCTOBPEMEHO Cymr. ° 360T TOra, MOCTABIBAIO CE IHTAME, a JH CBA KPHBHYHA Je/Ia KOja
yJa3e y cacTaB CTUIaja MOpajy Ja UCIYyHhaBajy ycioB aa Oyay 3anpeheHa Ka3HOM JI0 JIBAHACCT
roauHa 3arBopa? Cynehu mo Hamepu 3aKoHOJaBIa, OJATOBOP je MOTBpiaH. Jlakie, mpomnucaHa
Ka3Ha O] JABAHAECT TOJAWHA C€ OJHOCWJIA Ha CBAKO IIOj€JIMHO KPHBHYHO JENI0, KaKO Ha OHa
caMOCTaJIHA TaKO M Ha OHa TOBE3aHa CTI/IHajeM.lSO Vkonuko Ou OMO 3aKJbydeH CHOpazyM 3a
KpUBHUYHA JIeJIa Y CTHUIIA]y, TJIe je MOCTOjalo Makap jeJJHO KPUBUYHO JEJI0 3a KOje je MpOomrcaHa
3aTBOpCKA Ka3Ha W3HAJ JBaHAECT T'OJMHA, TaKaB CIOpa3yM OM cya peuiemeM oA0aluo Kao
HegonymTeH. OBO MOroTOBO BaXKM YKOJIUKO OM OMO 3aKJby4ye€H CIIOpa3yM ca OKPUBJBEHUM KOME

. 181
ce CyIM 3a jeIHO KPHBHYHO felo, ca 3anpeheHoM kasHoM m3Han msanaect rommua.'® Yemen

9O tome Bume: 3. Crojanosuh, Komenmap Kpusuunoz sakonuxa, Beorpax, 2007, 217.

80T, Bacuwesuh, M. T py6au, Komenmap 3axonuxa o kpusuurnom nocmynky, beorpaz, 2010, 606.

81 Y3maz w3 curyaumje y K0joj ce CyIMIO 3a BHINE KPHBHYHHX J€1a YYHEGHHX Y CTHIAjy MOXeMmo Hahm y
TperoBapamy TYKHOIlAa U OKPUBJLEHOT, ca OpaHmolieM. Pesymrar mperoBopa, m3mel)y ocramor, Morao je ma ce
orJieia y mpeKBau(UKaIyju ONTYKHHIIE, KaKo OW TeXe KPUBUYHO JIEJI0 MOTJIO OMTH MOABENEHO MO OJIaXKH 00JIHK
KPUBHYHOT JieJia, OJTHOCHO OJIa)KU 3aKOH, U TAKBOM OJIa)KOM KBalM(pUKAIIMjOM UCITYHUJIO YCJIOBE Ja OyJe 3aKbydeH
CIopa3yM 3a CBa KpUBHUYHA Jiejla y CTHIAjy 3a Koja ce CyIOW y KOHKpeTHoM ciydajy. B. DByphuh, Cmpanauxu
CnoOpasym o NPU3HARLY KPUBUUHOZ 0eld Y KPUBUUHOM ROCMYNKy, 88. Y30p 3a OBakaB MOCTYIAK TYXKHOIA HANA3UMO Y
amepuukom charge bargaining, y koM jemHa o IpHUBUIIETH]ja OKPUBJHEHOM Oyjie TpeKkBau(UKafja ONTYKHHIE HA
JIAKIIA OOJIMK KPUBUYHOT Jenia. Ha oBaj Ha4YWH je M y CPICKO KPUBHYHO IMPOIIECHO IPABO HA Maja Bpara YIUIO
CIopa3yMeBambe O ONTY)KHHUIH, MOPE]l CIIOpa3yMeBama 0 KPUBHYHO] CAHKIMjH. HakoH IITO MOCTUTHY CHOpa3yM O
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cBera HaBeneHor, Baxehum 3KII-om HUCy mponucane oapende o cTuiajy, n3deraBajyhu Ha Taj
Ha4YWH 3aKOHOJIaBHO KOH(IMKTHE OApen0e, alh y CBaKOM Cydajy, Opoj KpUBUYHHUX Jiejla Koja
Mory na oyay npenmet Haroaoe 3KII-om Huje orpaHI/Iqu.182

[lpunukoM 3akibyuema CcloOpa3ymMa 3a KpUBHYHA Jejla W3BpUICHA Yy CTHIA]Y,
CIopa3yMoOM He Mopajy Outm oOyxBaheHa cBa KpMBHYHA JeJIa KOja j€ OKPHBJbEHU H3BPIIIHO.
OKpHBIJBCHH y CIIOPAa3yMy MOKE MPU3HATH U3BPIICHE jeTHOT KPUBUYHOT JIeNia, Y cIy4ajy Kajaa je
M3BPIIAO CaMO jEJHO KPUBHYHO [€JI0, WJIM MOXE NPU3HATH HM3BPIICH-E jeIHOT WM BHIIE
KPUBUYHUX JIela YUMIbEHUX Yy CTUIAjy. AKO ce MOHOBO BpaTuMoO Ha paHuje Baxehe pememe,
MOXEMO 3aMHCIUTH CHUTYyallMjy y KOjO] TYXWiall HHje y MOTYhHOCTH Ja TNpeKBaIH(pUKYje
OINTYXXHHILY Ha OJlakKh OOJIMK KPUBUYHOT Jieja, WJIM YaK Ja TO He eI Jia ypaau, WId HUMa
ApYyrux TOTEImKoha y JO0Ka3WBamy TOI KPHUBHYHOT Jena. Tama OH MOXe ca OKPHUBJBEHHM
CKJIONIUTH CIIOpa3yM y Kome he OKpUBIJbEHH MPHU3HATH U3BPUICHE jETHOT WIHM BUIIEC KPUBHYHHUX
7ena, 3a Koja je 3anpehena ka3Ha 3aTBopa 70 ABaHASCT FOJIMHA, a Jia Ce KPUBUYHO Jieio ca Behom
3anpeheHoM Ka3HOM jeHOCTaBHO HM30CTaBU M3 cropasyma. Ha Taj HaumH OM cmopazym OHO
3aKJby4eH, jep Cy HCIYEH-CHU CBH 3aKOHCKHU yCIIOBH 32 HhETra, a YCIIENIHO je n30erayra MoryhHocT
He3aKJbyuema cropa3dyMma 300T yclioBa Be3aHOT 3a BUCHHY 3ampehene kaszHe. Etmuke munmeme
KOje ce OBJIE jaBJbajy, BENMUKE Cy. AJld, OBO je MOIJIO Jla Ce JIeCH CaMO y CUTYalluju y K0joj Ou ce
HaBeJsieHa oJpe/0a mocMarpaia caMma 3a cede, 0/1BojeHa oJ] APYrux ojpenada Kjuma je cropazym
6uo perynucan. Cyq je, Ipu OIJy4MBamy O CIOPa3yMmy, Y3UMao y 003Up UCIMYEHEHOCT CBUX
YCIIOBa 32 HETOBO 3aKJbYUCH:E, a jelaH 0/ OCHOBHHX j€ Y BE3H ca MPHU3HAKEM KPUBUYHHX [l
Koja cy npeamer onrtyx0e. M3 ogpende 3KII-a jacHo je mpousunaszuia HaMepa 3aKOHO/ABIIA Ja
3axTeBa Jla OKPUBJbEHM NPHU3HA CBa M3BpIICHA KpuUBMYHA Jena. Jla He O6u oapende mehycoOHO
JI0JIa3WIIe Y CYKOO, TYXKHOIM Cy 3aXTE€BAJIM Jla CBa KPMBHYHA JieJia KOja yja3e y cacTaB CTUIIaja
Oydy npu3HaTa, a TakaB CTaB je 3ay3elo U PemyOinyko jaBHO TYXXWJIAIITBO jOII MPHJIMKOM

yCBajarba MPBOT PEIlerha O CIIOpasyMuMa. ™

NpeKBTM(HUKALN]Y KPUBHYHOT Jiea, Ty>KHIal OM cacTaBHO ONTYXHUILY, Y K0joj Ou Onia HaBeJeHa CBa KPUBUYHA
JieTia 3a Koja ce CyIM Yy CTHLaAjy, Te NPEUIOKHO jeIMHCTBeHY Ka3Hy 3a cBa kpuBH4HA Jena. Cyx He OM, HAKOH IITO
MPUMH TIPEJUIOT, YJIa310 Y YMHEHUYHA CTaka CBAKOT KPUBUYHOT Jiela, IOrOTOBO Y Pasjiore TyXKHOIa /1a OjJyCTaHe
0J1 KpUBUYHOT TPOTOHA 33 TEKU BHUJ KPUBUYHOT Jieia, ¥ YKOJIWKO OM CMaTpao Jia criopa3yMm Tpeba 0J100puTH, YHEO
Ou ra y mpecymy.

182 C. BejaroBuh, Kpusuuno npoyecro npaso, beorpax, 2014, 415.

183 Bumm: O6GaBe3no YIyTCTBO O MPUMEHH M 3aK/bydersy CIOpasyMa O TPH3HAY KPHBHIE, JaGHOMYNCUNAUKI
npupyunux, beorpan, 2009, ctp. 215-222. [ToceOHO NUTamke y BE3W ca OBUM IMHUTAKHEM TOCTaBIbhaJO CE€ y CUTYaIHju
Kajia ce, 3a BHIIE KPHBHUHUX JIela YIMHEHAX y CTHIA]y, MOria u3pehu kasHa Beha O IBAaHAECT FOJMHA 3aTBOPA. o
Ja nozceTnmo, Kaga CyA CyAM 3a KpHMBHYHA Jiefla YUUIbEHa y CTUIAjy, MaKCUMallHa Ka3Ha Kojy Cyal Moxe u3pehu
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JlumuTHpame 3aKkJbydema cropazymMa y Mmo4eTHoj (a3u yBohema je OmiIo omnpaBaaHo.
JeqHOCTAaBHO peueHo, HHje Ce MOrja JOIMYCTUTH MOTYhHOCT 1Ja KPHBHYHH IIOCTYIIIM CBa
KpUBHUYHA JeJla U3 KPUBHYHOT 3aKOHOJABCTBAa Oy/1y OKOHYaHA CIOpa3yMHO, Ia TaKO W OHA ca
HajTexxuM 3anpehennM cankuujama. Ho, moamsame rpaHulle ca JeceT Ha JBAHASCT TOAWHA, Y
MOMEHTY Kajia Ce HU IIPBO pelIeHe HHje MPUMEHUBAJIO, OCTANO je HEjaCHO. A TIOTOM, Yy MOMEHTY
y KOMe jOoII HHCY Oniia M3BpIIeHa HUKAaKBa TEMEJbHA MCTPAXNBAKA O 3aKJbYUCHY Cllopasyma y
Peny6muin CpOuju, 3aKoHO/AaBaIl j€ JOHOUICHEM HajHOBHjETr 3aKOHMKA O KPUBUYHOM ITOCTYIIKY
OJUTYYHO Ja TOTIIYHO YKHHE OMJIO KaKBO OrpaHHue-¢ ¢ 003MpOM Ha BHCHHY 3ampeheHe KasHe.
OBo pemieme je MHOTO KPUTHKOBaHO y mpakcu. C jemHe cTpaHe, ONpaBlIaHO, allkd ca Jpyre
cTpaHe, HeompaBnaHo. IlpuroBopu na Ha OBaj Ha4MH TyXWian caM ozpehyje kKasHy U y
HajTSKUM KPUBHYHHM jenuMma, obchaBa OeHeduIMje ONTY)KEHOM, IITO CBE 3ajeTHO MOXKE
JIOBECTH [0 FHXOBOT HEjeJHAKOT TPETMaHa Ipej CyloBHMa, Hucy ompasmamim.'®* 36or uera
JTOMYCTUTH TYKHOITy MOTYRhHOCT /1a mperoBapa 0 KpUBHYHO] CAHKIIUjH/Ka3HU 3a jelHa KpHUBHYHA
7ena, a 3a Apyra My TO IPaBO YCKpaTuTu? A y CBaKOM CIly4ajy, CTpaHKe HHUCY T€ KOje MOTry Ja
onpesie OMII0 KakBy Ka3Hy, YKOJIMKO HCTYy CyJ HE TIOTBPIH, TAKO Jia C€ y CYIUTHHH, OIET jaBJba
Cyl Kao Kpajiba HHCTAaHINA. TuMe OM Tpe JJONUI0 [0 IUCKPpUMHUHAIM]E TYXKWIAla, I10
KpUTEPUjYMy HAJJICKHOCTH, jep O jeTHH MOIJIM Ja MPeroBapajy u TMMe OM BUXOB 10cao Ouo
OJIAKIIaH, a JPyru He O, a y CIMYHOj MO3MIMjU OM ce HAIIM M OKpuBJbeHH. MelhyTum, kao
OTIpaBJiaH MPHUTOBOP OBOM pEIICHY MOXKEMO Ja YIYTHMO OHaj Jla jeé 3aKOHOJaBall NpPEBHUIIe
HarJo ckuHyo 3a0pany. [Ipe oBor kopaka, Tpebano je 00aBUTH TEeMEJbUTH]a UCTPAXKUBAKA, IITO
Huje ypaheHo.

Jom jegaH apryMeHT y NpPUJIOI HEOTPaHWYEHO] NMPUMEHM CHopa3yMa Hajlazu ce y
MOBEpEmY y CYJ0BE U Ty KWaamTBa. Hanme, cy/ BpIu KOHTPOITY CIIOpa3yMa M Ha Taj HAa4WH MMa

HoCJeby ped y OBOM IIOCTYNKY, a MOXe ce pehu 1a je CymTHHa HHCTHTyTa YyIpaBoO Y

W3HOCH JIBaJIECET To/inHa 3aTBopa. [locTaBibasio ce muTame Ja JIM Ce Uy TOM CIIydajy MOXe 3aKJbyJHTH CIopasym?
IIpema HeknM cxBaTamuMa, TO He OM OMJIO OmpaBlaHO, jep HHUje y CKIaly ca ojpendaMa Koje MHCHCTHPajy Ha
Cpa3MEepHOCTH KPUBUYHOT JIeJla M KPUBUYHE CaHKIHMje ca jeJlHe CTpaHe M OeHe(uIMja KOje CTHYE OKPUBJHEHH, ca
npyre crpare.'’® MelyTum, 1m0 HalleM MHILbEHY, HEe [OCTOje CMETHE 33 3aK/bYUEHE CIOPa3yMa HH 110 jeJHOM
OCHOBY, 0e3 003Mpa Ha TO KOJMKO KPHUBHYHHUX JleNa je M3BpHIICHO y cTumajy. Cropa3dyMm je Ieno CTpaHaka |
OpanmoIa, ¥ caMo cy OHHM oBjiamheHH, y 0OBOj (a3 IOCTyNKa, Aa MpPOIEHY]y Kolnke cy OeHeduimje Koje
MOTEHIIMjaJTHO OKPUBJHEHW MOXKE Jia J00Huje O] TYyXXHOIla. 3aKOHOJaBall UM je OCTaBHO OJpEIIeHe pyKe
SMMMHUHHUIIYN TUMUT 32 3aKJbyuerhe JieNa, Tako Jia KOPUCTU O CIIopa3yMa MOTY Jia MPOLEHYjy caMo TYXKWIall 1
onOpaHa. YKOJIHKO 3aKJby4e Jia UM OJIroBapa cropasyM, npuctynulie 3akibyuerby UCTOT, U 00paTHO.

'8¢ Taxo u y: B. Ukanosuh, Ilpecosapare o kpuguyu Haxon decemozoduuirbe npumjene y Bocnu u Xepyezoeunu, y
300pHuKy: [lojednocmasmene ¢hopme nocmynara y KpuGUUHUM CMGAPUMA: PESUOHAIHA KPUSBUUHOPOYECHA
3aKkono0ascmea u uckycmea y npumenu, beorpan, 2013, 182.
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YCIIOCTaBJbay IIOBEpEHa y HMHCTHTYIMje, a HE y OrpaHnYaBamby WM HEOTpaHUYABAmY
3aKJbydera CIopa3yMa, jep ce IperoBapame O KPUBHIM MOpPA WM Y IMOTIIYHOCTH IPUXBATHTH
VITH HATTYCTHTH > ¥ CAMO TAaKaB CHCTEM MOKE IPABHIHO 1a (YHKIMOHHMIIE, ITO Ce OrNeaa H Y
KOMITapaTHBHUM CHCTEMHMa KOjU HEMPECTaHO MPOIIUPYjy MPUMEHY cliopasymMa O IpU3HABbY
KPUBHYHOT Jiena. 3aTuM, y TOjeIMHUM Jp’KaBaMa CIOpa3yM je YBEIEH YNpaBO Kao CPEICTBO
O6opbe MpOTHB OPraHU30BAaHOT KPUMHUHAIMTETA, IITO MOBIaYM MOTYRHOCT HETOBOT 3aKJbydeHa
3a CBE KpPHUBHMYHA JIeNla, ajli C€ y HEKUM OKPEHYJIO Yy CBOjy CyHpoTHOCT (popmanmusyjyhu Beh
nocrojely xopymmjy.'*® Xpsarcko mckycTBo Ham mokasyje ma he majselim mHTepec 3a
criopa3zyMeBame OMTH YIIpaBo Tpyla KpUBHYHUX Jeja MPOTUB )KUBOTA U TeJla | IOJIHE cI0007e,
3a Koja KpuBMYHA jena ce U 'y CpOuju mouyeo 3akbydMBaTu CHopasyM, o uemy he Buiue Outu
peun Ha oaroBapajyhem mecty. Y XpBarckoj cy yBeneHe oapehene 3adpane, ma ce cMatpa na he
ce y IPAKCH PHITHYHO CMAILHTH OPOj 3aKJbydeHHX HAroaom.™’

Cmarpamo Ja Tpeba JAOMYCTUTH IperoBapame O KpuBHLM Oe3 003upa Ha 3ampeheny
ka3Hy. Kaga je 3akoHOmaBall KpeHyo OBHM ITyTeM, UCTU Tpeba aa Oyne ucnpahen. Mako ce oBo
peleme YecTo KPUTHKYje Kao OMacHO, MOCEOHO ako ce JIOBEIEe Yy Be3y cCa HEMOCTOjambeM
JIy’)KHOCTH yTBpjHBam-a HCTHHE, ° TpeGa HCIIOMTOBATH 3aKOHOAABYeB HayM. Kako ce HaBOwM,
CYIITHHA TPEroBapama jecTe peraBame TeUIKUX M CI0KEHUX KPUBHUYHHX IPEIMETa, a yIpaBo
Cy 3a BUX NpPONHMCAHE HAjCTPOXKE Ka3He, a 3a JIaKIIe W jeJHOCTaBHE KPHUBUYHE IPEIMETE,
MPEroBapame O KPUBUIIUA HHJE OJ1 MPECYAHOT :;Haqaja.189 Hako je necriopHo 11a je npeosmnalyjyhe
MUIIUbEHE Ja Harogda cBOjy NpuMeHy Tpeba na Hahe y cdepu mnakmer U Texer

190

KpUMHHAJIUTECTA, 0 YeMy CBEAOUC U HOjeI[I/IHa KOMITIapaTMBHa HCKYCTBa, TC J[Ja CY

HOjeILHOCTaBJ'beHC (l)opMe MNoCTyllamkba HaAMCHCHA PCHIABARY JIAKIIUX KPUBHYHUX [OCJIA 300r

185 B. Ukanosuh, Mamepujannonpasnu u npoyecronpasuu acnekm npusiasarsa Kpusuye, Peuja 3a KpUMHHONOTH]Y
W KPUBUYHO MpaBo, 6poj 1-2/2012, 283.

186'S. Cheesman, Has. deno, 133.

187 N. Cambj, Sporazumijevanje prema noveli Zakona o kaznenom postupku, Hrvatski ljetopis za kazneno pravo i
praksu, vol. 20, broj 2/2013, 677.

88 M. Ilxymuh, IMocpewna komyenyuja u 6Gpojue npasno-mexuuuke zpewike HO802 3AKOHUKA O KPUBUHHOM
NOCMYNKY — wma oa/se U Kako pegopmucamu pedpopmy cpnckoe Kpusuunoe nocmynka, y 300pHUKY: Pegopma
Kkpuguunoe npasa, Konaonuk, 2014, 48.

%9 B. Ukaunopuh, IIpezosapare 0 Kpusuyu HaKoH decemo2oduurbe npumjene y bocnu u Xepyeeosunu, 182.

190 C. Bejaroeuh, Iojeonocmasmene opme nocmynarea kao 6umno obenexcje pedopmu KpUSUIHOZ NPOYECHO2
3aKOHOOagcmea s3emana pecuona, y 300pHUKY: [lojednocmasmene ghopme nocmynarea y KPUSUUHUM CINEBAPUMA:
PECUOHATHA KPUBUUHOPOYECHA 3AKOHO0A8CMEA U uckycmea y npumenu, beorpan, 2013, 21.
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BUXOBOI' MAalkEr' CTCIICHA APYIOTBCHC OHaCHOCTI/I,lgl HEMa pasjiora ga c€ CIOopa3yMCEBambe

OrpaHMYM CaMO Ha Ty o0iacT kpuMuHamuTera. To MPOTHBPEYH caMoj IPUPOH HHCTHTYTA.
Taxohe, nako je HeCclOpHa U YHIHCHUIIA 1A j& 3aKOHO 1aBall PETyYIIMCAa0 jOIIl JIBE BPCTE CIIOpa3zyMa
(cropa3zymu 0 CBEOYCHY OKPHUBJLEHOT M OCYHEHOT), KOjU MPEACTaBIbajy €PUKACHO CPEICTBO Y
Pa30TKPHBAIbY HAJTEKHX KPHBHYHKX JCIA, > TO HIIAK HE NPEACTABIba Pa3jior 3a JHMUTHPAE
criopazyMa O TMpH3HaKBY KPUBUYHOr Jena. [lo HalleM MHUILBEHY, YIPaBO TaKaB IIOTE3
3aKOHOJIaBIa OINpaBlaBa yKHUIAame IPaHUIIC 0 KpUTepHjyMmy 3ampeheHe Ka3zHe 3a 3aKJbyueHe
criopazymMa. YKOJIHKO, ca jeJHe CTpaHe, UMaMo TaKBa J[Ba CIIopa3yMa KOjH Ce MOTY 3aKJby4HTH 32
OWUI0 KOje KPUBHYHO JeJI0, CAMHM THM je, ca Jpyre CTpaHe, HEJIOIMYHO YKHHYTH HCTY

MOFYhHOCT 34 CIIOpa3yM O IpU3HABLY KPUBHUYHOT ACJIA.

2.2, HWHHULUJATHUBA 3A 3AK/bYYEILE CIIOPA3YMA O IIPUSHABLY
KPUBHUYHOTI AEJA

Jpyru ycioB Koju ce 3axTeBa Ja OWM ce YOIIITE MOTJO TPUCTYIHUTH 3aKJbydeHY
cropasymMa O NpHU3HAKY KPUBHYHOT JIefla jeCTe WHUIM]jaTUBA 33 FHETOBHM 3aKJbYUCHEM.
3aKkoHO/aBall je WHHIMjaTUBY jacHO PETYIHCA0 HEKAJalIlbUM 3aKOHCKUM TEKCTOM: ,,jaBHU
TYKWJIAll MOXe€E MPEUIOKUTH OKPUBJBEHOM M HErOBOM OpaHMOIy 3aKJbyueHe CIlopazyma o
NpU3HAKY KPHUBHIIE, OJHOCHO, OKPHBJBCHH M HETOB OpaHMJall MOTY jaBHOM TY)XKHOILY
MPEIVIOKUTH 3aKJbYUeHE TaKBOT criopazyma’“. OBa ojapenda je Ouna motmyHo jacHa. OHO MITO
HHUje Y IOTIYHOCTH jacHO jecTe 300r yera je ykiomeHa n3 HoBor Tekcra 3KII-a. 3akoHonaBan
MHUIMJaTUBY 32 3aKJbYU€HE CIOpa3yMa Jaje MCKJbYYMBO TYXHOIY U OKPUBJHEHOM, OJHOCHO
meroBom Opanmony. Beh y oapenGama kojuma cy peryiaucaHa mpaBa U JTYKHOCTH JaBHOT
TY)KHOILIa, HABEJICHO j€ HErOBO OBIANINehe /1a 3aKJbYUH CIIOpa3yM O MPHU3HAKY KPUBUYHOT JIeNa
(ka0 M crmopa3yM O CBEeAOYEHY TIJ/ie MOTNajajy M CIOpa3syM O CBEAOYEHY U OKPHUBJHEHOT U
ocyhenor). Ko he on mux 5a nmokpeHe MHUIM]ATUBY, HHje OUTHO y KPajEbeM HCXOAY CTBApH.

JenuHo je OWTHO Ja ce WHMIMjaTHBA TOKpPEHEe, Ma aKo MPEHEeCeMO JellaBama Ha TEPEH

YL M. Tpy6au, Payuonanusayuja kpusuunoz nocmynka ynpowhasamem npoyechux gopmu, 360pHEK pamoBa

IIpasuor ¢akynarera y HoBom Cany, 6poj 1-3, 1984, 290.

Y921 Wnuh et al., Kovmenmap 3axonnuka o kpusuunom nocmynky, beorpaz, 2013, 719.

193 C. Bejarosuh, Ilojednocmasmene Gopme nocmynarwa kao Gumno obenedxncje peopmu KpUsUIHO2 NPOYECHO2
3AKOHO0ABCMBA 3eMA/bd PecUoHda, 22.
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YroBOpama W CHOpa3yM O TpHU3HAKY KPUBHYHOT Jiejia YHOPEIUMO ca KIACHYHHM YTrOBOPOM,
pehu hemo na 6e3 moHye HeMa HU yroBopa. JeiHa o] cTpaHaka MOpa YIYTUTH MOHYIY APYroj
CTpaHHM 3a 3aKJbYUCH-E YTOBOPA, YKOJIHUKO eI HEeroB HaCTaHaK.

Y cnywajy cmopasyma O TpU3HaBby KPUBHYHOT JIeNla, WHHUIHUJATHUBY MOYKEMO
nmocMaTpaTd y JBa Buaa. [IpBO TyxXuilal] MOXE YIMYTUTH OKPUBJBEHOM, OJHOCHO HErOBOM
OpaHuoly, Beh TOTOBYy MOHYAY 3a 3aKJbydeHe CIopasyma, y Kojoj he cmermudpuxkoBaTH CBe
HEOIXOJHE eNeMeHTe, a rae he, HapaBHO, LEHTPAJIHH CETMEHT OWUTH MOHyheHa KpHBHYHA
cankumja.** JIpyro, Ty)KHIam Moe YIyTHTH OKPHBIGEHOM H ErOBOM GPAHHOLLY CaMO TI03HB 1a
Ce TPUCTYIHU MPEroBOpHMa, KOjU OM MMaiM 3a IUJb 3aKJbYYCHE CIOpa3ymMa O TNpPU3HAY
KpuBHYHOT Aena. HapaBHo, Mmoryhe je u cynpoTtHo, mazna hemo pelje Hamiia3uTu Ha CHTyalujy na
OKpHUBJbEHH IPEKO OpaHHOIAa HyAW TYXHOIy Ja MpHU3HA 3a HM3BPUICHE KPUBHYHOT JENa, y
3aMEHy 3a KPUBHUYHY CaHKIH]y KOjy cam ojapeau. OHO IITO y MPAaKCH MOXKE Ja IMPeICTaBba
po0JIeM jecTe y3apKaBambe CBaKe CTpaHe O] MOKpPeTamka HHUILIMjaTHBe, 300T cTpaxa ja Ou TakaB
oTe3 Morao jaa Oyje MpoTyMadeH Kao ciabocT, ynMe OM Ha caMOM IOYETKY Owiie OciabsbeHe
TperoBapasKe mosummje.

WuunyjatuBy OW, y mpakcH, Makap 3a Jiakila KpUBWYHA Jea, Tpedano ma mokpehy
OKpUBJbEHH U OpaHmial, cyachu nmpema HCKyCTBHMa y YIIOPEIHOM IpaBy, a npe cBera bocHe u
XepueroBuHe. Y XpBaTckoj OpaHHOIM Hajuenthe HHULUPA]y IPETOBOPE y MpeIMETUMA Y KOjUMa
je y usrieny JAoHomeme ocyhyjyhe mpecyne ca Ka3HOM 3aTBOpa Yy CpPEImEM M JTy>KeM
Tpajle)y.196 [Tomrro y 3KII-y, y ucToMm uiaHy, 3aKOHO/aBal] peryjuiie npaBa U o0aBe3e jaBHOT
TY’KHOLIa, a TIOTOM HErOBY HAJIEKHOCT, IIOCTaBJba C€ MUTAkE J1a JIX 3aKOHO/1aBall Tpeba aa uma,
y CTBapH, U MPaBO M TY>KHOCT Ja MperoBapa. TauHuje, 1a oH Oyae cTpaHa Koja he ga MHUIUpA
criopa3ym, Kao HITO je To ciy4aj y Makenonuju. Mako no ceemy cynehu To Huje Ouia MHTEHIHja
3aKOHOJIaBIla, cMaTpaMo Ja Ou TakBy o0aBe3y Tpebayo aa nponuiie. Huko npyru Hema mpaBo jaa

noxpehe I/IHI/II_II/IjaTI/IBy 3a 3aKJby4YCHE CIIOpa3dyMad, aJii TO 3aKOHOAABAIl BHUIIC HE npormcyje

% Wnaue, neBe3aHo 3a mperoBaparme O KPHBHIM, OJABHO je Y TEOPHjH HPHUCYTHO CXBAaTame 13 TYKHOIY TpeGa
JOITyCTUTH MOTYNHOCT IIpe[yarama KpUBHYHE CaAHKIMje KOjOM O CyJ Ka3HHO OKPHBJHEHOT YKOJIHMKO OH Ta
npornacuo kpuBuM. Bumern: Jl. Hemuh, Axmyenna numarea enagmoe xpuuunoz nocmynka ca acnekma jagHoe
O0OHOCHO OpdrcasHoz myscuoya, y 300pHUKY: Moeyhu npasyu paszsoja jy20cio8eHCKo2 KA3HeHO2 3aKOH00A8CmMea U
mwuxose ochosne kapaxmepucmuxe (yp. C. bejarosuh), beorpax, 1999, 139.

195 1. Kazmes, ITocmynax 0ozoéopa o kpusuyu a acnekma Gpanuoya, y 3060pHUKY: [lojednocmasmene dopme
nocmynarba y Kpuguunum cmeapuma, beorpan, 2013, 221.

19 N. Cambj, Sporazumijevanje prema noveli Zakona o kaznenom postupku, Hrvatski ljetopis za kazneno pravo i
praksu, vol. 20, broj 2/2013, 676.
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n3puuuTo. MelhytuMm, cMarpa ce Ja MUCMEHO Mpey3eTa HHUIMjaTHBA 33 3aKJbYUCHE CIopazyma
O]l CTpaHe oJi0paHe, MOXe Jla IOBEJIE JI0 MOjeIMHUX 3J10ynoTpeda y nmoctynky. Ha npumep, To Ou
O0uo ciydaj Kaja jaBHU TYXWiIall He OW NMPUXBAaTHO WHUIM]aTHBY, TMa OBaj aKT NpPEACTaBIba
WHIWMLHU]Y KPUBHIIE, U Ja ce ,,CIy4ajHO™ mojaBu TOKOM cyhema. Kako Ou ce oBakBa cuTyamuja
n30eria, MHULMjaTHBA Of CTpaHe oabOpaHe Tpeba nma Oyne yCMeHa.197 OBakaB oIpe3aH CTaB
cMmarpamo onpasaanuM. 11ITo ce THYe TyKHIlauKke CTpaHe, TO j€ jaCHO, jep HUKO OCUM TY)XKHOIIA U
HE MOXeE Ja MOoKpeHe nocrynak. JlomatHo, na 6u ce uzberne moryhe 3abyHe, MOpa J1a ce paau o
JaBHOM TYXHOIy, 2 HHIIONITO O MPUBATHOM. JaBHH TYyXWJAIl je jeAWHU OBIAMNEH Ha
IperoBapame, C TUM IITO HA OH HE MOpa Jia MMOHYIU HAaroa0y y CBaKOM KPHBHYHOM IIPEIMETY, a
YKOIIMKO j€ TIOHY/IM, OH caMOCTalHO Oupa KakBa he moHyna na Oyne, 6e3 obaBe3e na Ouino kome
ompasaBa cBoj m3bop.'® Kama je y muramy omreheHH Kao CYICHAMjapHH TyXKHIAL,
MIPEeroBapame O MPU3HAKBY KPUBUYHOT JIea Claja y HAJJIEKHOCT jaBHOT TYXKHOLA, A C& MOXKE
OJIBUjaTH CBE JO OHOT MOMEHTa 1O KaJ| jaBHH TYXKWIAIl OJUIyY4d Ja HEMa MECTa TOHCHY,
OJTHOCHO, HacTaHe OWJIO KOjU MOMEHAT y KoM omTeheHn Moe Jia Ipey3Me Tomeme. Y TOM
MOMEHTY, TPETroBapame MOCTaje HeMOryhHOCT. AKO y TOKY MOCTYIIKa jaBHH TY>KWJIAIl TIPEy3Me
O]l CYICHJIMjapHOT KPHUBHUYHO TOEHE, CBE 0 OKOHYAma TJIABHOT MPETPEca MOXKE J1a 3aKJbY4H
Haroa0y. Koj kpuBHYHHMX Jena 3a KOja C€ KPUBHUYHO T'OBEHE MpPEy3uMa IO NPEJIoTy, jaBHU
TY’KHJIAll j€ CBaKaKo jeIMHH OBJAIINeHU OpraH 3a MOKpeTame MOCTYIIKA, 11a HAKOH ILITO MOKPEHe
MOCTYTIaK, MOXe J1a IPUCTYIN 3aKJbyUeHhy Criopa3syMma.

Maso Behy nunemy O MOTJIO JJa OTBOPH NHUTakE WHHUIMJaTUBE Ca OKPHUBJHCHUKOBE
crpa”e. Mako je HajIorMuHuje 7a camMO OKPUBJbEHH M OpaHMiall MOTY Tpake 3aKJbyuyere
Cropa3yma, 0CTaje OTBOPEHO MUTAKE J1a JIM JpyTra JIMIA Koja Cy Ha CTPaHU OKPUBJHEHOT MOTY J1a
Tpake MOKpeTame MOCTYyINKa Mperopapama. OBIe ce€ MUCIIH Ha POJIOMHY OKPUBJHEHOT KOja MOXKE
Tla BpIIM oapeheHe paame 3a mhera y OCTYNKY. 3aKOHOIaBal] X OTBOPEHO HE HABOIU MPHIIUKOM
HaOpajama JIMIA KOja MOTY Ja TpaXe 3aKi/bydeme CIopa3yMma, ajld BHIIE HE HABOAM HHU
OKpUBJbEHOI' ca OpaHHMOIEM Kao CyOjeKTe MOKpeTama WHUIMjaTUBE. Je3WYKUM TyMademeM
J0JTa3|II0 Ce Tpe J0 3aKjbydKa Ja Ce OBa JIMIAa HE MOTY IOjaBUTH OTBOPEHO y OBOM JIETy
TOCTYIIKa, IITO GH, YOCTAIOM, GHJIO CYIPOTHO H H-ErOBOM IIHIbY. > OHH MOTY J1a Ce [0jaBe camo

Kao CaBCTHHIH, C KOjI/IMa OKpUBJbCHHU MOXKE Ja pas3roBapa o CBOjI/IM pasMulllJbalbiMa "

Y97y, Delibasi¢, Plea Agreement, Archibald Reiss Days, vol. 111, 2014, 264.
198 A. Davis, Arbitary Justice: The Power of the American Prosecutor, Oxford, 2007, 44-45.
99 1. Hukomuh, Cnopasym o npusuarsy kpusuye, 51-52; J1. Huxonuh, Cmpanauxu cnopasym o kpusuyu, 68.
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MPUCTYIaBky MperoBapamy. 3aTUM, MOTY Jla pa3roBapajy ca OpaHuoreM, Ja aajy cBoje Mmpeiore
Y MHIUBbCHA U CII. Y CYIITHHU, HA Ma KOjU HAa4MH JIa CE M0jaBJbyjy y OBOM JIETy IOCTYIIKA, TO
Hehe OMTH MOTKPEIJbEHO ManupumMa Koju he ynasutu y nocuje o cropasymy, koju he uhu Ha cyn
Ha yCBajame, YKOJMKO 10 mera jaohe. Takohe, m ca crpaHe OKpUBIBEHOT j€ MOXKEJHHO Ja ce
caBeTyje ca OJMCKMM JMIIMMa O CBOJUM MOTyhHOCTMMa M Ja Bara IIIaHCe W MOTYhHOCTH y
KPUBUYHOM TOCTYIIKY, T€ JIa HA OCHOBY TOTa JOHECE KOHAYaH 3aKJby4aK U OIIYKY.

VY mmipy Jnonaxema J0 Ca3Hamka M CTaBa MCIHTAHUKAa O TOME KO Tpeba Ja OTIOYHe
IIPErOBOpE 3a 3aKJbydeHE CIopa3ymMa O MpHU3HABY KPUBUYHOT Jeja, MOCTaBWIM CMO TpH
MUTamka, a OATOBOPE CMO TPaJHpalid y IMET CTYNHEBa, NMOYEB Of Huxkad 1O yeek. Pacmomena
BUXOBUX OJIFOBOpa je Jata y Tabeinama Koje cielle, ¢ TUM INTO CMO Ha IPBOM MECTy Jalld

YKYIIHE IPOLIEHTE, a IOTOM CMO OJrOBOpPE MOAEIHIN 0 Ipodecujama NCITUTAaHHKA.

Bpoj nonyweHnx ynuTHuka

Bbpanunan

Tyxunan

Cyn

N

Valid

Missing

72

18

73

17

77

13

Tabena 1: [la au cmampame da bpanunay mpeba 0a npeu omnouHe npe2ogope?

Cumulative
Frequency Percent Valid Percent Percent

Valid Huxan 1 1,1 14 14
Pertko 3 33 4,2 5,6
[onekan 32 35,6 44 .4 50,0
Yecro 19 21,1 26,4 76,4
YBek 17 18,9 23,6 100,0
Total 72 80,0 100,0

Missing System 18 20,0

Total 90 100,0




Tabena 2: /la au cmampame oa 6panunay mpeba 0a npeu OmnouHe npe2ogope? — no

npogecujama
Ipodecuja
Tyxunan | Bpaxnnan Cynuja Total
Huxa 0 0] 1(4,16%) 1
Petko 2(8,96%)| 1 (4,16%) 0 3
IMonexaz 7 (30, 43%)|16 (66, 66%) | 9 (37, 5%) 32
Yecto 7 (30, 43%)| 4 (16, 67%)| 8 (33, 33%) 19]
VBek 7 (30, 43%)| 3 (12, 5%) 6 (25%) 16
Total 23 24 24 71
Tabena 3: /la au cmampame oa myosicunay mpeba 0a npeu OmnouHe npe2ogope?
Frequency Percent Valid Percent Cumulative Percent
Valid Hukan 3 3,3 41 41
Petko 3 33 4,1 8,2
ITonexan 39 43,3 53,4 61,6
Yecro 18 20,0 24,7 86,3
VBek 10 111 13,7 100,0
Total 73 81,1 100,0
Missing System 17 18,9
Total 90 100,0
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Tabena 4: /la au cmampame oa myosicunay mpeda 0a npeu OmnoyHe npe2ogope? — no

npogecujama
Ipodecuja
Tyxunan Bpanunaig Cynuja Total
Huxa 2 (8, 69%) 0 1 (4%) 3
Petko 3 (13, 4%) 0 0 3
TMonekan | 12 (52, 17%)| 11 (45, 83%)| 15 (60%) 38
Yecro 6 (26,08%)| 7(29,16%)| 5 (20%) 18
VBek 0 6 (25%)| 4 (16%) 10
Total 23 24 25 72

Tabena 5: [la au cmampame da cy0 mpeba 0a CKpeHe naxicivy Cyojekmuma cnopazyma Ha
Mo2yhiHoCm Re20802 3akmyuersa?

Cumulative
Frequency Percent Valid Percent Percent

Valid Hukan 7 7,8 9,1 9,1
Perko 7 7,8 9,1 18,2
[Nonekan 22 24,4 28,6 46,8
Yecto 8 8,9 10,4 57,1
YBek 33 36,7 42,9 100,0
Total 77 85,6 100,0

Missing  System 13 14,4

Total 90 100,0
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Tabena 6: [la nu cmampame 0a cyo mpeba 0a ckpene naxcry cyojekmuma cnopasyma na
MoeyhHnocm mwe2o8oe 3aKkmyyerva? — no npogecujama

Ipodecuja
Tyxunan Bpanunaig Cynuja Total
Huxan 3(13,04%)| 3(12,5%) 0 6
Perko 4 (17, 39%) 0 3(10, 34%) 7
IMonekan | 10 (43, 47%)| 4 (16, 67%)| 8 (27, 58%) 22
Yecro 0| 2(8,34%)| 6 (20,69%) 8
VBek 6 (26, 08%)| 15 (62, 5%)| 12 (41, 39%) 33
Total 23 24 29 76

Kao mTo BHaumMO W3 HaBeneHWX Tabena, MCIHUTAHUIM CMaTpajy Ja CBe CTpaHe y
KPUBUYHOM IOCTYNKY TpeOa Jia MOKPeHy MHUIIM]aTUBY 3a 3aKJbyueme crnopasyma. Kao mro je u
OYEKUBAHO, TYKMOLM YIJIaBHOM CMaTpajy Jia Ha Taj Kopak Tpela Ja ce oJBake OpaHUOLH, 10K C
Jpyre cTpaHe, OpaHuouy OU Ty yJOry Jia IPerycTe TYKHOLKMA, a U TY)KUOLM U OpaHuonu Ou

MaxoM IpebaIyIi Ha CyJI Ia UM TIOKake IPOCTOp 3a Haroaoy.

2.3. TNIPEAJIOT 3A 3AK/bYYEILE CIIOPA3YMA O IIPU3HABLY KPUBUYHOT

JIEJIA

Kana jenna on ctpaHaka yimyTH ApYroj Mpeuior 3a 3aKJby4ere CropazyMa o MpU3HABY
KpUBUYHOT ACJIa WM 3a OTIOYUAKBLC MPEroBopa O YCIOBHMMA IpHU3HAKka KPUBUYHOI ACJIa
KOje/KOja Cce€ OKPUBJHEHOM CTaBJba]y Ha TEpEeT, MOUYMIbE MOCTYIaK cropasymeBama. [Ipema
HekanammeM 3KII-y, 6mio je npeasuheHo na kajga ce ymyTH MpeIor, CTpaHKe W OpaHMIall
MOTY IIPEroBapaTy O yCIOBUMa MPU3HAKa KPUBHUIIE 32 KPUBUYHO JIEJI0, OHOCHO KPUBHYHA JIeNa
KOja c€ OKpHUBJHEHOM CTaBJbajy Ha TepeT. Mako HM caMm TepMHH ,,lipeuior Huje OUo mojiecaH,
L[EJI0 3aKOHCKO pelleHmhe HHje OMI0 MPOIMUCAaHO Ha MOTIYHO MCIpaBaH HA4YUH, jep HUje Ouio
JIOBOJBHO caMO HaBecTH Aa he cTpanke M OpaHWial MperoBapaTd O YCIOBMMa IPH3HAHA
KPUBHIIE HAKOH IITO C€ YIYTH MpeIor. 3a cBaku ynyheHu mpeasior ouekyje ce 0JIroBop, a ako

HEMa OJIroBOpa, HEMa HH IMPEroBapama, Ma ako TYXKHIAIl YIMyTH OKPHUBJHEHOM, OJIHOCHO
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BETOBOM OpaHMOIlY TpeIor 3a Boheme mIperoBopa, wim oOpaTHo, Hehe mohw 1m0 Bohema
MIPEroBopa YKOJIHMKO TO JApyra CTpaHa He MpuxBaTH. [IpuxBaT moHye 3a Boeme mperoBopa win
YaK 3a 3aKJbyueHe Cropa3dyMma mnpeiacTaBiba condition qua non ma 6u ce Boheme mperoBopa Uiu
3aKJbydeH-€ CIopasymMa MOIIO peanu3oBaTH. [lanac, TakBa ojapenda BHIIE HE IOCTOJH Y
3aKOHCKOM TEKCTY, Kako 300T HaBeIEHHX pasjiora Tako M 300rT came mnpupone ynyhuBama
MOHY/IE, IITO YECTO MPEJICTaBba KUBOTHY CUTYAIHjy KaKkBY HE TpeOa IMOJABOAMTH IO 3aKOHCKA
MIpaBUJIa HUTH UCTY ONMCUBATH.

[IperoBapame Moxke o4yeTu Beh y uctpasu, 0JJHOCHO, Ipe MOJHOUICHA ONTYKHOT aKTa.
OBa ¢a3za moctynka mMopa OWUTH aJeKBaTHO IPHIIPEIbCHA, KaKO OM Ce OCUTYypao IMpaBHUYaH
nocrynak u usberiie cBe Moryhe 3n0yn0Tpe6e.200 [Ipema u3pUUYUTO] 3aKOHCKO] OIpenOH,
CTpaHKE MOTY 3aKJbyYHTH CIOpa3yM O NpPU3HAKY KPUBUYHOT Jeia O] JOHOUIeHa Hapeade o
crpoBolhemy HcTpare ma 0 3aBpuieTka riaaBHor nperpeca (wi. 313. cr. 1. 3KII-a). Hyxan ycios
3a TO jecTe Ja TY)XKHJall y HapeaOu O CIpoBOheYy UCTpare WK y ONTYXKHOM IMPEIJIory, HaBeIe
YUICHUYHU OIMUC KPUBUYHOTL Jieja ca IMPaBHOM KBATU(UKAIMjOM, INTO je HEONMXOIHO H3
MPaKTUYHHUX Pa3Jiora, jep CTpaHKe MOpajy 3HATH O 4eMy mperoBapajy. KacHuje, Hu cyn HE MOXe
MIPABIITHO J1a OIIEHU criopa3ym 0e3 oBux eneMeHara. OBje morotoBo He Tpeda n3ryouTu u3 Buaa
YHELCHUILY J1a HU MIPU3HAKE OKPUBIBEHOT He ociiobaha cyll, a y OBOM cilydajy TyXHola, 00aBese
caKkyIubama JIpyrux jaokasa. Takohe, cmopasym koju cyn Oyze olemuBao Mopahe J1a caipku cBe
eJIeMEHTE Ha KOjuMa CyJl MOKe J1a ca3jia CBOJY OJJIYKY, a To Hehe mohu 0e3 jJacCHOT YMHEHUYHOT

. 201
ornuca u Aarc IpaBHE KBaJ'II/I(l)I/IKaHI/I_]C KpHUBUYHOI' JCJIa, 0

rnako (OpMaTHOMPABHO, CYJ HHUJE
Be3aH OBOM KBanudukanujom. OBIe je 3HA4YajHO CIIOMEHYTH Jla CMaTpamo J03BOJbEHUM
MperoBapame O OBUM eleMEeHTHMa. UMmEeHUYHU OMHC M MpaBHA KBalmuduUKaldja, Mo Hamem
MUIIJbEHY, MOKE OUTH MPEIMET criopazymMa O MpU3HABKY KPUBHUIE. APTYMEHT MPOHAIA3UMO Y
MPUHIKITY omopTyHuTera. Hamme, Tyxkumnan, uma oBnamheme Aa OXyCTaHE OJf KPUBUUHOT
romeba 3a Jefla Koja Hucy odyxBahieHa copasymMom, a Ha OCHOBY TpHHIIKIIA & maiori ad minus,
TMOIITO TYXHJIAIl UMa MOTYNHOCT OJYCTaHKa O/ TAKBOT KPUBUYHOT TOHEHA, TaJa TOTOTOBO UMa
MoryhHOCT fa mperoBapa o OsaxkeM 00JWMKy KpuBHUYHOT naena. Jlo Tora he najuemthe mohwm

. 202
HN30CTaBJbalkbeM HCKHX €JIEMCHATA YHECHUYHOT OITMCa KOJ€ ou Cyay uHayde oune JOCTAaBJbCHE. 0

200 3 McCord, S. McCord, Criminal Law and Procedure for the Paralegal..., 456.
201 1. Huxomuh, Cmpanauxu cnopasym o kpusuyu, 158.
202 H

Ibid.
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3KII-om u3 2006. roguHe HHCY Owiie TpeaBul)eHE HHUKakKBe onpenade o ¢opMu OBOT
IpeuIora, na ce Je3MYKUM TyMademeM J0Ja3wiIo 0 OJAroBopa Ja je MOCTyMaK Morao OuTH
3armo4eT MUCMEHUM WM YCMEHHM TpeyioroM. JIornyamje je U mpaBHO CUTYpHH]E, MaK, OWIO 1a
npenyor oyxae y mucMmenoj hopmu. [Tucmena gopma je jenan o1 OCHOBA IPaBHE CUTYPHOCTH, allv
kako Hu y 3KII-y u3 2009. roguHe Tako HU y HAJHOBHJEM 3aKOHCKOM TEKCTY HHjE caapikaHa
onpenda o obaBe3HO] MUCMEHO] (OPMHU 3a TPEIJIOT 3a 3aKJbYYCHE CIopasymMa O IMpU3HAbY
KPUBUYHOT Jiesia. 3aKOHOAABALL j€ Mpe KOPUCTUO TEPMHUH ,,IPEJIOr" Kao MaTepujasiny Gopmy 3a
WHUIMJaTUBY 3a 3aKJ/bydyeme Cclopasyma, ald HH OB3j I[I0jaM BHIIE HE ONTHpa Y
KPUBUYHOIIPOLIECHOM 3aKOHOAABCTBY. Te€K HAaKOH IUTO TYXHJIAll OKPHUB/BEHOM U HErOBOM
OpaHMOLly, OJIHOCHO OKPHMBJbEHU TY)KUOIy IPEKO CBOI OpaHHOLA YIYTH MPENsor, MOXe ce
MNPUCTYITUTH TPEroBapamy O YCIOBHMa IpHU3HAMma W3BpIICHAa KPUBUYHOT Jeja, TO jecT,
KPUBHYHHUX JleJla KOja Ce€ OKPUBJbEHOM CTaBJhajy Ha Tteper. llpemmor moxe na Oyae camo
MHUIMjaTUBA Ja C€ MPHUCTYNM IperoBapamy, ajld HCTOBPEMEHO MOXKE Ja CaJIpXKd U CaMo
TOje/IMHE HITH CBE YCIIOBE O/ KOJUMA je OKPUBIHEHH CIIpeMaH 1a npusHa.

[TocToje cxBarama Koja Hermpajy norpedy 3a Omio kakBoMm (opMoMm mpemjora 3a
MOKPETamhe IPEroBopa 3a 3aKJbyueHe CIopa3yma, I/Ie CE IOoja3d OJ YHIbECHUIE Aa HH
3aKOHOJaBall He 3axTeBa HEKy Hapouuty (opMmy 3a mpemior. Ha ocHoBy Tora uspiauu ce
3aKJby4dak Jia je mpeasor HeopMmaiaHH, (PaKTUUKH aKT jeJHe OJ CTpaHaka WiM OpaHuola, KOju
MOTY HaMepy 3a 3aKJby4emheM criopazyma MaHudecToBaTH Ha pasnuunte HauuHe. [Ipemror 3a
MIOKPETamke MPEroBopa MoOXe OUTH JaT MUCMEHO, alli U YCMEHO, TeIe(OHOM WM OHIIO KOjUM
JIPYTUM CpEJICTBMMA KOMYHHKAIHMje, Ydju U300p 3aBUCH O]l MPOLEHEHOI U MOTPEOHOI HUBOA
KOHCIIMPATHBHOCTH, allii M YCiIoBa o KojuMa he ce mperosaparn.’®* OBakBo cxBaTame ce MOXe
MIPUXBATHTH, ]I CMATPaMo Ja je 3a MpaBHY CUTYPHOCT 00Jbe J1a TOCTOjH MMUCMEHH Tpar MO3UBY
Ha nperoBope. [Tucmenu npesuior Tpeda na Oyne koHayHa opMa Koja OCTaBJba MUCMEHU Tpar y
crnucy Kazia Oyze 3akibydeH crnopa3yM. Ilpe nogHomema oBor TOKyMeHTa MOXKe J0hH 10 pa3HUX
YCMEHUX WM TeNe(OHCKUX pa3roBOpa, MOCETa U CIWYHO, a HAaBEJIM CMO Ja M Onmka poJOHHa
OKpUBJFEHOT MOXXE€ Ha OBaj HAYWMH Ja JOBEJE J0 WHHUIMjATHOT aKTa. AJIM TEeK MHUCMEHUM
ynyhuBameM MOHYJle MOXe Johu 70 MoKpeTama MnocTynka. MHunujatuBa Moxe OUTH JaTa U

YCMEHO Ha 3allMCHUK KOJ| jJaBHOI TYyXWolla, aau he W Taja J0OUTH CBOjy NHCMEHY

2871, Panynosuh, Komenmap 3axonuxa o kpusuunom nocmynxy Llpne I'ope, lloaropuna, 2009, 353.

204 B. Byphuh, Cmpanauxu cnopasym o npusuarey kpuguunoz 0eia y Kpusuunom nocmynky, 96.
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Marepujanuzannjy. Ilucmeno mnomHomewme mpemnora mpomucyje U O6aBe3HO YMyTCTBO O
IPUMEHH ¥ 3aKJbyUeHby CIIOPasyMa O IIPU3HAY KPUBHUIE.2"

Cazna hemo ce onetr OCBpHYTH Ha YTOBOPHY CTpaHy CIOpa3yMma O MpU3HAKY KPUBHYHOT
nena. Kao u npyre Bpcre yroBopa, n1a Ou HacTany, jeiHa cTpaHa Apyroj he ynyrutu monyny. [a
ce IMOJACETUMO, TIOHYJa y OOJUTallMOHOM IpaBy IPEICTaBJba MPEIJIOr 3a CKJIANamke YroBopa
YUHEEH OJIpe)eHOM JIHILy, KOja Caap)XH CBE OMTHE CacTOJKE YroBopa, Tako Ja OM Ce HCHUM
npuxBaTameM Morao ckuormuti yrosop.’”® IToHyIOM y KPHBHYHOM IPOIECHOM IpaBy
MIOCTYIIKY CIOpa3yMeBama O MPHU3HAKY KPUBUYHOI Jiena cMaTpaheMo H3jaBy BOJbE TY)KHOIA
KOjUM JKEJIH 3aKJbY4eHE CIIopasyMa O MpH3HakY KPUBHYHOT JIeNa ca OKPUBIHEHUM, IIPH YEMY Ca
CBOje CTpaHe Hyau ofpeleHe MOroJHOCTH 3a OKPUBJHEHOT, KOje Ce OrieNajy Hajupe Oiaxoj
KPUBUYHO] CaHKIHMjU, a OKPUBJbEHU Tpebda Ja, YKOJIMKO MPHUXBATH MOHYAY TY)KHOIIA, MPHU3HA
M3BpIICHE KPUBUYHOT JIeJIa WIIM BHIIE JieNia 33 Koja ce OKpuBJbyje. CaMUM YHIbEHEM TOHY/IE,
CTpaHKa KOja je yYMHH CMaTpa ce CIPEeMHOM Jla MCIyHH CBOje 00aBe3e Koje MpOoM3Hiiase U3
nonyne. Jlakie, oHa ciameM mpeaora ayToMaTCKHM IIajbeé W CBOj MPHCTAHAK Ha 3aKJby4CHE
criopasyma y cllydajy MpHuxBaTama ycjaoBa O]l IPyre cTpaHe. Y Mpeiory, moHyhad Moke U3HeTH
moHy)eHOM CBOje yCIIOBe 1OJ] KojuMa he 3ak/bydnuTH cropa3syM. Y CJIOBH Cy, Ka0 M caM IPEAJIOT
KOjU ce 4MHH, HeoOaBe3HH. O] lbUX C€ MOXKE OJIyCTaTH, @ MOTY C€ U HaKHAJHO W3MeHUTH. Wiw,
y 3aBHCHOCTH OJ1 pe3yJiTaTa IPeroBopa, Mory UM ce JoJaTh HOBH. Ha OCHOBY Tora 3akjbydyjemMo
Jla Cy yCIOBH HaTH y Tpeiory camo kao mummmjanan.’’’ Takohe, mpemior He Mopa HH Jja
calip>ku OWIJIO KaKBe yCJIOBE HUTH KOHKPETHY MOHYNIY, Beh camo J1a uckasyje OmmTy HaMepy Ja
ce CTpaHKe CIOpa3yMejy OKO CBUX HEONXOAHUX ycioBa. IloreHumjaman mpobiem Moxke jaa
HACTaHE YKOJIMKO TYXXWJIAIl YIYTH OKPUBJHEHOM TIOHYIY U Y H0j HaBeJle MPEIM3HO CBE YCIOBE
nmoj Kojuma he 3akJbyduTH Haroja0y, a MPU TOM OCTaBH KpaTak pPOK y KOMe MOHyja Tpeba na
Oyne HpHXBaheHa.2°8 OBakba cutyaryja MoXe J1a Tpou3Be/ie TMOTEHIIM]jallaH MPUTUCAK HA BOJbY
OKPHUBJBEHOT, y TpaBIy NMPUXBaTamka W 3aK/bydcHa CIopa3yma, Yak M y CHTYallMju Kaja HHje
CUT'ypaH Jia je 3auCTa KPUB 3a U3BPIICHO KPUBUYHO JICIIO.

Jakite, crame WHUIMjaTUBE 32 3aKJby4eHE ClIopa3ymMa He 3Haud HY)KHO M TIOHYIY 3a

3aKJpyduere cropasyma. Uecto je TO, jeTHOCTABHO, ITO3MB Ha IIPETOBOpPE O YCIOBHMAa 3a

2% OGaBe3HO YyTcTBO 0 IPUMEHH U 3aKjbydery Criopazyma o Ipu3Hamy KpuBHIle, 215.
206 Pamummh, Obaueayuono npaso, beorpan, 2005, 41.

207 1. Huxomuh, Cmpanauxu cnopasym o kpusuyu, 69.
28 A Davis, Hae. deno, 58.
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3aKJbydeHe cropazyma. M cam 3akoHomaBall mpeaBuha na he genrthe Outu curyaruje y Kojuma
he ce, y crBapu, OJBHjaTH NPErOBOPUM O YCJIOBMMA 3a 3aKkjbydewme cropasyma. [Ipema
HEKaJalIhEeM pellehy, CTPaHKe U OpaHuIIall Cy MOTJIE Ja IIPEroBapajy O YCIOBHMA 3a MPHU3HAKE
KpUBHIIE, TOK JIaHAC 3aKOHOJaBall n30eraBa oBakBy (popmynaimmjy, orpann4aBajyhu ce camo Ha
MOMEHAT JI0 KOT' CTpaHKe MOTy Ja 3akjbyde cropa3dyM. Ha ocHOBy Tora 3akipyuyjemMo na he
yemhe OuTH cuTyanuje aa mpeaior Oyie cMaTpaH MO3MBOM Ha MPETOBOPE, a HE YUCTY MOHYTY 33
3aKkJbydere cropazyma. O ToMe HaM TOBOPU M aMEpPHUYKO HMCKYCTBO, IJI€ CE€ YeCTO MO3MB Ha
MIPEroBOpe, ajll U CaMH MPETOBOPH, OJBHjajy Mo XoAaHumuma cyaauiie. Onu He o0aBe3yjy Ha
3aKkJbydewe cropazyma. Kao u y rpahaHckoMm mpaBy, MOTy Ja Ce 3aBpIie YCHEIIHO WU
0e3yCHelIHo, all y CBaKOM ciydajy HUCY 00aBe3yjyhu. YV cBakOM MOMEHTY CTpaHKE OJ HHX
MOTY OJTyCTaTH.

[Ipemyior Hema mpaBHY Ba)KHOCT, YMME C€ MPaBU OJICTYNAme OJ mpaBuia rpahanckor
npaBa, MITO CaMHM THM YKa3dyje Ha YHMECHUIYy Ja CIIOpa3yM HE MOXe Ja Oyae cMarpaH
KJIACHYHHUM yroBopoM. Y rpahjaHckoM mnpaBy, OHYIa, HAKOH IITO ce yiyTH, obaBesyje. [lonyhau
uMa jako cykeHe MoryhHocth ma omxycrane o ynyheHe moHyme. Y TOCTYIKY 3a 3aKJby4eHe
criopa3yma CHTyalyja je apyradmja, jep omoryhaBa ogycraHak moHyhada oa moHyne y CBakOM
MOMEHTY, 0€3 CHOIleHmha MPaBHUX CaHKIMja, OMIO Ja je y MHUTamy TyXWial, Owio na je y
MUTaky OKPUBJEEHH Ca OpaHHOIIEM.

CBu MaTepHjain KOjU CTOJ€ Y BE3U Ca MPEIOroM 3a 3aKJbyUeHhe CIliopa3zyMa YHUIITaBa]y
ce. He mocroju, mehyrum, popmanna obaBe3a Tyxuola Ja YHHINTH TPEMJIOT HAa KOJU HUJE
NPUCTA0. YKOJIMKO Ta HE YHUIITH, TaKaB TIOKYMEHT, JIOTUYHO, TYXXHJIAll HE MOXKE J]a KOPUCTH Y
najbeM TOCTynKy. Jpyrum peunma, Oyayhu na 3akoHozmaBail He mpeasubha cynOuMHY mpeiora
KOJU TyKuJal o0uje, OTBapa ce MUTamkEe Jajber MOCTyNama ¢ OBUM akToM. HecyMmbUBO je n1a je
y BEeMY, Npe CBera MMIUIMIUTHO, CAAPKaHO MpPU3HAKE. Y TOM Cllydajy, Mpemior Mopa aa ce
TpeTHpa Kao HEJ03BOJbEH JIOKa3 M YHUINTH, MAKO jaBHU TYXKWIAll HEMAa HUKAaKBY IPOLECHY

MOryhHOCT 18 OBaj KT KOPHCTH y aJbeM TOKY KPHBHYHOT ITOCTYIKa. 2>

Jaxkne, uctu ce cmarpa

MpaBHO HEBaJbaHWUM JIOKa30M, a y ojapeheHuM crydajeBuMa yrmoTpeda TakBOT JOKa3a
. 21 . .

IIpeICTaB/ba M KPUBHYHO 1ei10 Koje Bpum Tyxmian.”’ ¥V ciyuajy ofycTaHKa jaBHOT TYXKHOLA

HAaKOH IIpHU3HamkA4, jaBHI/I TyKWJIal UMa HNpOoNHrCaHy 06aBe3y Aa YHUIITU CBE CIHUCC KOjI/I cy

29 ¢, Bejatosuh, Kpusuuno npoyecno npaso, Beorpan, 2014, 413-414.
20\ Mxynuh, Komenmap 3axonuxa o kpusuunom nocmynky, beorpazn, 2007, 936.
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MOBE3aHM Ca TPU3HAKEM KPUBUYHOT JIeNia, Tpe CBera 3aliCHHUK O Npu3Hamy. Ca oBor mena
MOCTYIIKA JaBHOCT je MCKJbY4YCHAa, TaKO Jia C€ TajHOCT MOCTYyIKA IITHTH, W3Mely ocraior, u
YHUIITaBAalEM JOKYMEHATa KOju CTOje ¢ HhHUM y Be3u. O pasno3uMa OfycTaHKa O]l Mpeasiora 3a
3aKJbyUYeHE CIIOpa3yMa jaBHU TYXKWiall he CAauuHUTH CIyx)OeHy OeJeliky, Kao yocTajioM U O
JPYTHM pa3iio3nMa HHTEPHOT Kapaktepa.’' OBa 006aBe3a TYXHOL@A IIOCTABICHA j¢ Y HHTEPECY
OKPHUBJBEHOT, a MaH/aH joj MoXkeMo Hahw, Ipe cBera, y aMepru4KoM IpaBy, OJaKIIe je U TOTEeKIIA.
Haunme, y amepuukoM mpaBy, Kaja cyJl He MPUXBATH CIIOPAa3yM M Kaja ciydaj 0j¢ Ha IMOPOTHO
cybeme, mopoTa He CMe ca3HATH 3a IOCTYyNaK IperoBapama. Ha Taj HaumH OW Aomuio 10
KOMIIPOMHUTOBaba HEBUHOCTH OKPHUBJHEHOT TP IBAHACCT HE3ABUCHUX M HENPUCTPACHUX JbY/IH,
i OM HaBEJICHW CIMHUTETH WUTCKAKO OWIM JOBEJCHH Yy INMUTAkE CA3HAKEM Ja j¢ OKPUBJHCHH
yJa3uo y MOCTYIaK NpU3Hakha, U jOII Jajbe, YKOJIHMKO je Beh Mpu3HaBao M3BPLICHE KPUBHYHOT
nena.’? 'V cprckoM IpaBy HEMa YCTAaHOBE NpaBe TOPOTE, Ay 3aTO MOCTyHajyli Cyi He cMe
ca3HaTH 3a JIETaJbe MPETXOJHOT MOCTYIKa 33 CIOPa3yMEBamke O MPU3HAKY KPUBUYHOT Jeja.
Mopa ce ouyBaTH ancodyTHa HE3aBHCHOCT Cy/a MPUIMKOM Cyherma U MpeTnocTaBka HeBUHOCTH
OKpHUBJBEHOT, KOja CTOjU Kao jeJjaH O]l TIaBHUX IMOCTYJIaTa KPUBHYHOT MPOIECHOT MpaBa JaHac.
[IpernocTtaBka HEBHMHOCTH OM yMHOTOME OWJa TOJbyJbaHA Ca3HAKEM CyAa 3a MOCTYIAaK
IperoBapama, ra TaMaH OH OMO M y 3aderuMa KOjU ce THUYY IOJHOIICHA WHHIIMjaTHBE 3a
MIOKPETamhEe MOCTYIMKa WIN y 0€3yCHEeNIHO OKOHYaHHM MPEroBOpHMa O YCJIOBUMA 3a MPH3HAE
KpPUBHLIE 32 U3BPIICHE jJeAHOT KPUBUYHOT JI€1a, OTHOCHO BHUIIIE KPUBUYHUX JI€Jla U3BPIICHUX Y
CTHUIIA]Y.

Ha xpajy na cnoMeHeMo ¥ TO, Ja Yy ClIydYajy HENpUXBaTama WHUIMjATHBE 33 BOhEHme
IperoBopa OMIIO KOje O] CTpaHaka, He I0CTOje OrpaHuYeHha Jla Ce TaKBa WHUIIMjATHBA, OJJHOCHO

CJIalkC MMOHYAC, TIOHOBU OIICT.

11 OBagesHo YyTcTBO 0 MPUMEHH 1 3aKibyderby Criopasyma o IpH3Hamby KpUBHIE, 222.

212 Opo nehe BauTH y CiIydajy 1a OKPHBIBEHH M3abepe 1a cBenoun. Taga he MMaTH CTaTyc Kao M CBAKH APYTH
CBEIIOK, Ma he W TyXuialm UMaTd MPWINKY Ja ra Kommpomwutyje. M3mely ocramor, W caommraBameM MOPOTH
PaHUjUX OCyJla OKPUBJHEHOT, YKOJIMKO X je OMJI0, a Ha IITa HHAa4Ye HeMa IIPaBo, AJIM U CAOIIITaBAkbEeM YHILEHHIA O
MIPETXOHOM 0€3yCIIeITHO OKOHYaHOM IMTOCTYIIKY IPEroBapama o Mpu3Hamky KPUBHUIIE.
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2.4. TNIPETOBOPH O ITIPU3HALY U ®OPMA CIIOPA3YMA O [IPU3HAILY
KPUBHUYHOTI AEJIA

Kana npyra crpana mpuxBaTé Ipeasior Ja ce Iperopapa O yCIOBHMA IoJ Kojuma he
OKPHBJbEHH TPH3HATH M3BPIICHE KPUBUYHOT JIeNIa, TIOYUHE MOCTYIAK 3aK/bydera Criopa3syMa.
ITpe Tora, MopamMo HaBeCTH Jia Ce JUTEpaTypa O IMperoBapamy paysa y J1Ba NpaBlia, IPH YEMY Ce
jemaH orjena y HPECKpUITHBHMM CaBeTHMa KakKo Ja C€ IperoBapa yCIENIHO, a JIpYyru Yy
JICCKPUIITHBHIM aHATH3aMa [POILIeca MperoBaparma.” Unmberbe IIOHy/Ie 3a IPEroBOpHMa GHIIO je
NPBU, UHUIMjaJIHU KOpaK y ToM mpaBny. [IpuxBatame monyne omoryhaBa ycremaHn HacTaBak
3anoyeror. Kao mTo cMo HaBenu, MperoBapame MOYNkbe NCKIbYYHBO 110 HHUIMjaTHBH CTPAHAKa,
OuI0 TyXuomla, OMII0 OKPUBJHEHOT MPEKO OpaHHola. YKOIUKO Ty)XWjam Oyjae Taj KOju YIyTH
npeior, oH he To Hajuemhe yunHuTH OpaHuHoIly, 300T HEroBe NMPaBHUYKE YMENIHOCTH, a H
nakohe ¢ KOJOM MOKE€ Ja KOHTakTHpa ca mUM. OKPUBJ/BEHHM IPEUIOr, HAPaBHO, YUHU IMPEKO
Opanunona. Yuemrhe cyna je ancolyTHO MCKJbYYEHO NMPHUIIMKOM IperoBapama. IlperoBapame ce
OJIBMja caMO W MCKJbY4HMBO M3Mel)y cTpaHaka y mocCTymKy, Koje he xacHHje y cilydajy yCIenurHo
OKOHYaHUX TMPEroBopa OWTH MOTHHCHUIE criopa3syma. Ha Taj HaunH ouyBaHa je MPETIOCTaBKa
HEBUHOCTH OKPHMBJBEHOI, a CTpaHKe cy Jo0Wie joul jeAaH OOJMK rapaHiyje jeIHaKoCTH Y
KpUBUYHOM 1ocTynKy. [IperoBopu Mory 6utH oTnovery y Ouiio kKojoj (a3u MocTyrnka, moyeB oJl
CTaBJbama Hapenoe o cripoBohermy ucTpare ma g0 OKOHUYama riiaBHOT nperpeca. C jeaHe cTpaHe,
aKo MPEroBOPHU HE 3aBpIlie YCIICIIHO, MaTepHjaiu he OMTH YHUIITEHH, a, C APYTre CTpaHe, HAKOH
YCIIEIIHO 3aBpIIEHUX MperoBopa TyXHial he cacTaBUTH CHOpasyM O MpHU3HaWBY KPUBUYHOT
nena.

[Ipema OO6aBe3HoM YmHyTCTBY O NpUMEHH U 3akbyuewy Crnopazyma O TNpHU3HAKY
KpUBHIIE, TMPETOBapame ce Mopa 00aBJbaTH y MpocTOpHjamMa TyxKujamrTa. He mocroju apyro
MECTO y KOME ce IMPEroBopu Mory o0aBJbaTH I10 3aKOHY, I1a je OBa oJpenda JOruyHa U ca TOr
acriekta. HaunH 1 MecTo rie ¢y MHUIUPAHU MPETOBOPU HUCY UCTOBPEMEHO OMTHHU M 3a MECTO
rae he ce mperoBopu 00aBJbaTH — OHU C€ MOPAJy BOJUTH Y MPOCTOPHjaMa JaBHOT TYKHJIAIIITBA.
ToM mpuaMKOM jaBHM TyXHJal] he MOYyYHTH OKPHBJBEHOT Ja WMa IpaBO Ha OpaHHWOIA, O

npaBuMa M o0aBe3aMa KOJU HAcTajy y €BEHTYaJHO 3aKJbyuyeHOM CIIOpa3yMy O NpU3HABY

213 D, Maynard, Demur, Defer, and Deter: Concrete Actual Practices for Negotiation in Interaction, Negotiation
Journal, April 2010, 126.
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KPUBUYHOT JI€JIa, KA0 M TOME JIa MOKE Jla OJyCTaHE O] MpeJiora 3a 3aKJbydeHmhe Criopazyma u

Jajber IMperoBapama O TOM NUTawy. JlerasbHuje, aHANIU30M CIyKOeHUX Oejexkaka O TOKY U

HCXO4Yy IMperoBapama, JOIIM CMO [0 3aKJbydKa Aa Ty KWJIall [Moy4daBa OCyMEBbHUYCHOI O TOMC Ja:

HMMa TIPaBo JIa aHTaxXyje OpaHuoIla, a YKOJIMKO ra He aHTaxyje caMm, Ouhe My aHTa)KOBaH
OpaHuall 1o ciayx0eHoj Ay)KHOCTH;

MOJKE OJIyCTaTH O] Mpeajora (IaTor win MoHyheHor) CBO A0 3aKJbydema CIIopazyMa;
npeoyaBajy My c€ CBE MPETHOCTH CHopasyMmMa M yKaszyje Ha IpaBa U3 PEIOBHOT
MOCTYIIKa, KOja TYOH y Cy4ajy 3aKjbydeHa Criopazyma;

MMa MPaBo J1a IPEJIOKHU 3aKJbyUeHhe CIIopa3yMa;

MMa MpaBo Ja MPEeroBapa O ycJIOBHMa MPU3HAKA 32 KPUBHYHO IO, OTHOCHO, KPUBHYHA
JieNia Koja My C€ CTaBJbajy Ha TEPET;

CIOpa3yM O MpU3HAKY KPUBUYHOT JIeJIa Mopa Ja Oy/ie cacTaBJ/beH y MUCMEHO] (POpMH;
JlaTa cariacHOCT Ha CIIOpa3yM O MpU3HAKky KPUBUYHOT Jeiia Mopa Aa OyJe MOTIyHa H
Mopa /1a 00yxBaTa CBE €JIEMEHTE CIIOpa3yMa, OJHOCHO, IeIMMUYHA CaTrJIaCHOCT HE MOXKE
Jla TOBE/IE JI0 3aKJbyUYeHha CIopa3yma;

j€ CBecTaH | J]a pa3yMe 3HaueH-e MpU3Hama, a MpU3Hame Mopa Ja Oy/e 1aTo NOTIYHO Y
LIEJINHU, T0OPOBOJBHO, CBECHO M Ca pa3yMeBamkEM M J1a MOKe Ja OyJie AaTo y OJIHOCY Ha
JEIHO WU BUILE KPUBUYHUX JIENIa;

Jla je IpU3HAamke 1aTO CaMOo Y CBPXY 3aKJbyuema Cliopazyma o MpHU3Hawby KPUBUYHOT JieNa
U Ja y Ipyre cBpxe He MOoXke OUTH KopuiheHo;

MPU3HAKE KPUBUYHOT JieNla HHje MOTIIYHO aKo je OMO MPUCUIBEH 0] OMJIO KOTa U aKo je
0mo y 3a0myau;

he cnopa3yMm, ykonuko Oyzae on0OpeH OJ CTpaHe cyAa, OMTH OCHOB 3a JIOHOIIEHE
Ipecyzie MPOTHUB KOj€ OKPUBJHEHH HEMa MPaBO Ha kanly, OCUM M3 pasyiora u3 wi. 338.
ct. 1. 3KII-a nnum ako ce npecyzia He OJTHOCH Ha MPEIMET CIOpa3yMa;

J€ YIIO3HAT J1a O] CIIopa3yMa MOKe OJIyCTaTH U YKOJIMKO TO y4WHHU, N1a he OuTH nmomydeH
0 CBOJUM IIPaBHMa;

j€ YIo3HaT ca APYruM MOTYhuM TMocienuiiama, yJbKydyjyhu Tocienuiie y Be3Hu ca
TPOIIKOBMMAa KPUBHUYHOI MOCTYIKA, KOje je TyXaH Ja IJIaTh MO OJIyLH CyAa, Kao U

MocJICAUIC Y BE3U Ca UMOBHUHCKOIIPABHUM 3aXTCBOM;,
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® uMa IpaBo Jia MPUCYCTBYj€ POUUIITY HA KOME CYJ OJAJydyje O CIOpa3syMy O MpU3HABY
KPUBHUYHOT Jieja, a na he, ykoiuko He nohe Ha pouuInre, cy 0JJ0AlUTH CIIOpa3yM;

® Ce POYHMIITE Ha KOME CYyJl OJUTy4yje O CIIOpa3yMy Ip>Ku 0€3 MPHUCYCTBA JaBHOCTH;

e OpaHWial TOCTaBJbEH MO CIYXO0€HO] IyXHOCTH he BpIIMTH CBOjy AYXKHOCT [0
JIOHOIIEHa OJUTYKE Cy/a;

e he HAKOH NPaBHOCHWKHOCTH pelICHa KOJUM CyA OJ0Mja CIIOpasyM O MpH3HAbY
KPUBUYHOT JIeJia, HAaroa0a U CBU CIIMCH KOjU Cy TIOBE3aHU C HbOM OMTH YHUINTSHH TP/
cyzoM, o0 yeMy he OWTH cacTaBJbeH 3allMCHUK Ja CyAHja KOjU je JOHEo peniemke Hehe
Mohu 1a y4ecTByje y JajbeM TOKY IOCTYIIKa, & ’berOBO MPU3HAKE JaTO Y CIIOpa3yMy He
MOJKe OUTH JJOKa3 Y KpUBUYHOM ITOCTYIIKY;

e he My otyka cyaa o copa3ymy O MpH3HaBYy KPUBHYHOT Jieia OUTH TOCTaBJbEHA, Kao U
JaBHOM TYXHOITy, OpaHHOIY, OIITeheHOM U HerOBOM ITyHOMONHUKY;

e ce y ciydajy 3aKJbydyema CIopadyMa O IpU3Hamby KPUBHYHOT JieJia OJpuYe MpaBa Ha
cyhbeme M Ja mpuxBaTa OrpaHHYEH-C MpaBa HA yllarame Kajlde MPOTHB OUIYKE Cyda
JIOHECCHE Ha OCHOBY cropadyma. HakoH yro3HaBamba OCYME-HYCHOT O HABEICHUM
NpaBHMa, jaBHU TYXHJIAI] TpeOda Ja MOCTaBH NHUTamka y BE3M Ca JIaTUM IoyKama, 300T
pazjanmema.

O Toky mperoBapama, 0 paHujeM 00aBE3HOM YIIYTCTBY BOJIMO C€ 3alMCHHUK Y KOJU C€
YHOCHJIO BpeMe IOoYeTKa MperoBapama, NpeKuama, oajarama (C TUM LITO ojajarame y (asu
IIperoBapama MOXKE TPajaTu HajBUILE 10 15 naHa) U 3aBpIIETKa NperoBapama, MIMEHa JHIa Koja
Cy NMPHUCYTHA TPEroBapamy, IeTaJbHE M3jaBe CBUX YUECHHKA KOjU Cy MPUCYTHH MPETOBapamy, y
KOj€ crajajy Mpe CBera OKPUBJHEHM, a 3aTUM olTeheHW W Japyra juia Koja cy y Be3H ca
M3BPIICHAM KPUBHIHUM jeioM # ¢ 2> MeljyTim, o HOBOM peluemy, 0 TOKy IperoBapama
BOAM ce ciykOeHa Oenernka. Ha mpBu mornen, genyje Aa HUje AOUUIO IO OUTHHUjE IPOMEHE y
3aKOHOJIaBCTBY, alii Umak jecte. Haume, 3akoHOAaBaIl jaCHO MPOMHUCYje Ja CE O CBAKO] pajibu
MPEIy3eTo] Y TOKY IMOCTYIKA BOAM 3alTUCHUK MCTOBPEMEHO Ca MPEeay3uMameM palibe, a ako TO
Huje Moryhe, oHJa HemocpeaHo HakoH Tora (wi. 232. cr. 1. 3KII-a). 3y3eTHo, 0 n3jaBama Iuma

KOjC Cy BAXKXHC 3a NPCAYy3UMALC KPHUBUYHOT TOBCHA HWIIM APYIUM paldmkaMa MPEAY3€TUM Y

21 OGaBe3Ho YIyTCTBO O IMPHMEHH U 3aksbydery Cropasyma o npusHamy kpusuue, 221. Byayhn na ce pannje u
HOBO YITYTCTBO Pa3JIMKYjy camo IO OBOM CETMEHTY, y paay Hehemo mpaBuTH paznuky Mehu muma.
215 Yako to nuje npeasubeno 3KII-om i y Lpuoj Topu, 3ay3er je cTaB 1a NpH3HAKE KPUBHIE TYKHIAL MOPA 12
y3Me Ha 3anucHuK. [. Pagynosuh, Komenmap 3axonuxa o kpusuurnom nocmynky Lipue I'ope, 355.
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MPEANCTPAKHOM IOCTYIIKY cacTaBjba ce ciyxOeHa Oenemka (wi. 232. ct. 5. 3KII-a). ¥V TakBy
ciyx0eHy OelelniKy ce YHOCH Ha3HMB OpraHa MOCTYIKa Mpel KOjUM ce MpeAay3uMa pajmba, MECTO
Izl ce Impeay3uMa paama, 1aH M 4ac Kaj je pajmba 3arodeTa U 3aBplleHa, UMEHA U Mpe3uMeHa
MPUCYTHUX JIMIIA U Y KOM CBOjCTBY MPUCYCTBY]Y, Ka0 M Ha3HAYCHE KPUBUYHOT MPEeIMETa M0 KOM
ce npexy3uma paama (wi. 233. cr. 1. 3KII-a). Melhyrum, nox paamoM y KPUBUIHOM MOCTYIIKY,
npema Tapudu o Harpazama u HakHaJIaMa TPOLIKOBA 3a pajl aABOKATa>'’, moxpasymMeBa ce cBaka
panma MoiMIKje, TY)KUOLa WIK CyJa O YMjeM Ce Mpeay3uMamy cacTaBba 3alHCHUK (TapupHH
Opoj 2). Ycnen tora, Oyayhu na ce mpUIMKOM IIperoBapama HE BOJU 3alIMCHUK, OpaHUOIlY HUCY
MpPU3HATH TPOUIKOBU 3a Y4YECTBOBAWm-E€ y IperoBapamy. JEAWHO MITO My je MPU3HATO jecy
TPOIIKOBU Ca CacTaBJbambe MPEAJSIOra 3a 3aKJby4YeHEe CIopazyma O MpHU3Hamy KPUBHUYHOT Jeja.
Ha Ttaj maumH, OpaHmnan ce C jeJHEe CTpaHe NMPUTHCKA Ja MperoBopu Oymy mro Kpahu u
epUKacHHjU, MTO C JpPyre CTpaHe HIIAK MOXE Ja JOBEAE J0 HEraTUBHUX IOCIEIHIA II0
OKPUBJHEHOT.

Harog6a o mpusHamy KpUBHYHOT Jeila MOXe Ja Aohe y KOJNM3H]y ca MpPUHIUINMA
JoKa3uBama, Oyayhu na he mpaBwia oBor moctynka Hajuemhe OUTH 3a061/11)eHa.217 Ca acmiekra
JIOKa3MBamka, OJHOCHO YTBphHBama YMIHCHHUIA Y KPUBUYHOM IIOCTYIKY Y OKBHPY HHCTHTYTa
criopazyma HajcropHuja je (a3a mperoBapama O KpUBULK H3Mel)y OKPHUBJBEHOT M HETOBOT
OpaHMoLa ca Ty)KHOLEM. Y YIOPeIHOIPAaBHO] TEOPUJU Ce U3/1Bajajy JIBE OCHOBHE TaUKe KPUTHUKE
nperosapama. [IpBo, mocTynak mperoBapama je MpaBHO HEPETYIUCAaH U HETPAaHCIIApEHTaH, Te ce
oJiBHUja Oe3 MmpHCycTBa cyna, omreheHor, a jako 4ecTo U IIKMPe JaBHOCTH, Ma Ce cMaTpa J1a HEHO
OJICYCTBO TIOJPHBA AEMOKPATHYHOCT MOCTYIKA. > JIpyrHM peunMa, IIperoBaparme ce CKIama 0f
OuMjy CBUX cy0Ojekara KOju OM MOTIJM Ja KPUTHYKH MOCMAaTpajy MOTEHLHUJATHU CHOpasyM.
VYmpaBo oBa (paza 3060r 0/CyCTBa TPAHCIIAPEHTHOCTH TOJIPHBA MOBEPEHHE JaBHOCTH Y CIIOPA3yM O
npU3HAKY KpuBHYHOT nena.’™ Jlpyro, cyGjekTn, a Tpe cBera OKpHBJHCHH, CE ITOCMATPA]y Kao

00jeKTH Koju Mopajy Outu oOpaljeHH Kpo3 mpaBOCYIHHU cucrem. 2

IIpu TOM, ca mHpBUM
CTAaHOBHIUTEM, MOKEMO Jla CE€ CarjlaCuMo, JOK ca APYrMM He Moxemo. OHO HITO ce CTpaHKe

JIOTOBOPE YHOCH C€ y CIOpa3yM KOjU ce JOCTaBjba Cyly Ha ycBajame. [lojequHu amepuyku

28 CayxGenn rmacauk PemyGmuke Cpouje” Gpoj 121/2012.

273, R. Spencer, Evidence, M. Delmas-Marty, J. R. Spencer (yp.), European Criminal Procedures, Cambridge,
2002, 595.

28 £ Tulkens, Negotiated Justice, 680.

219 A Davis, Hae. deno, 48.

220 D, Maynard, Inside Plea Bargaining: The Language of Negotiation, New York, 1984, 29-30.
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ayTOpH OBaj CcHopa3yM JeDHUHHINY Kao CHUTyalHjy OuiarepaaHor mosomona.??! EBporickoj
[IPaBHOj TPaJULIMJU HUjE TUIIMYHO YCTAaHOBJbABAE YHIHCHUIIA O] 3Hauaja 3a JOHOIICHE Ipecyie
KPUBHYHOT Cy/a KOje Ce CIPOBOJIM M3BaH M HE3aBHCHO 01 Cyxa.’2? Ca acreKTa JOTHKe CTBapH,
BEPOBATHO J]a IIPOIIEC MperoBapama MMa JIBe OCHOBHE (pase. JemHa je mperoBapame o Mpu3Hamby
KOja ToJpa3yMeBa aHAIM3y YHMICHHUIIA Ca KOjUMa HACTyNajy, TO JeCT KOje MpPe3eHTUPajy
OKPHUBJbCHH (ca OpaHHMOLIeM MK O€3 Iera) M TYXKHUJIall, a Ipyra je (aza nmperoBapama O CAaHKIIU]JH
Ha OCHOBY IPETXOJHE CarjacHOCTH O IOCTOjalby HEKMX YMILEHHIIA Ha OCHOBY KOjHUX CBaKa
CTpaHa TyMa4yH KpPUBHUILY OKPUBJBEHOT .

[TocraBba ce mUTame KakO Ce YUILEHHUIIE MOTy YTBphuBaTu (yCTaHOBJbABATH WIIU
TyMauuTH) mperoBapameM? UumeHHIle WM I[OCTOjeé U HMajy oapeheHe KapaKTepucCTHKE U
3HaueHe, WK He rmoctoje. OHe Cy 00jeKTUBHE, J1e0 Cy CTBAPHOCTH KOja je HACTalla H3BPIICHEM
KpUBUYHOT jeina. llperoBapame O 4YMIbEHHIIAMAa KPUBHYHOT Jiela M FHHXOBOM 3HAuajy 3a
MPOLIEHY KPHUBUIE, CYIMITMHCKH M NPOLEAYpaTHO TMOTHYHO j€ Jpyraddje OJ HHXOBOT
yCTaHOBJbaBala MyTEM Ipolieca Joka3uBama. CTBapHOCT ce HE yTBplyje mperoBapamem, HEro
JIOKa3MBabEM, alld KajJa ce 3aHeMapyje HadeJo UCTHHE W TO je Moryhe, IMOroToBO YKOJIMKO Ce
OCBPHEMO Ha DACIIPaBy O IPErOBapamy O UMIHCHHIAMA Y aMEPHUYKOM IpaBy.’> YKOIHKO y
OKBHUpY Ipolleca IMperoBapama HeMa u3Bolhema JoKa3za, HeMa aHalu3e JOKa3HUX YMIbEHULA Y
OKBHUPY Hadella KOHTPAJAUKTOPHOCTH, YKOJIMKO C€ HE YKJbYUY]y €KCIEepTH, HE CaciIyllIaBa XpTBa,
[IOCTaBJba CE€ MUTAHmE KBAIUTETA (MICTUHUTOCTH) YHEEHULIA KOj€ Cy YTBpEeHE y OKBHPY TaKBOT
noctynka. CTpaHauka BH3ypa M yrao IMocMaTpama YHICHUIIA MOXE Ja YTHYe Ha HHUXOBO
TyMauyewe, Ha JaBambe 3Hauelha 4YHIbEHUIaMa, IOoce0HO Kaja y TOM IHpolecy Hema
HEeNPUCTPACHOT U 00JEeKTUBHOI opraHa y BUIy cyaa. Kaga ce JBe cTpaHke JAOroBOpe O CBUM
JeTajbuMa, “UCIeriiajy YNibeHUIe”, OMHOCHO BhUX0BO “3Hademe”, MUTamwe je a v he cyn Mohu
na Oyne 00jeKTHBaH U KPUTHYAH Y MIPOIICHU KBAIMTETA CIIopasyMa. Y aHTJIOCAKCOHCKO] MPaBHO)]

TEOpPHjH TOCTOjU I0jaBa KOja c€ Ha3MBa “KOHCTPYKLMja cllyyaja” MU TyMadl ce Kao Y3pOK

221 T Fisher, The Boudaries of Plea Bargaining: Negotiating the Standard of Proof, The Journal of Criminal Law &
Criminology, vol. 97, no. 4, 2008, 970.

222 b Cumonosuh, B. Typamanun, Cnopazym o npusnary Kpusuunoz 0end u npobnemu 0okasusarsa, 23.

223 AHIJI0-CAKCOHCKA IMBHIIM3AIHja KOja TOTMKO HHCHCTHpA HA JOKA3MMa, YHE-CHHIIAMA M WCTHHH y OGIACTH
MIPUPOJHMUX HAayKa, UMa CACBUM JApyradujy ¢puiro3odujy IpucTyna y o0JacTv mpaBa 1 KPUBHYHOT ITOCTYNKA. AKO ce
Ha 3amaay He MOJKe TIperoBapaTH Jla O TOMe Ja i Ha Mapcy nma uiii Hema Bojie (Win 0 OMIIo K0joj APYToj AUIeMH
BE3aHO] 3a MPHUPOJHE Hayke), Beh ce ymaxky OrpoMHa CpelcTBa Ja Ce AujieMa €r3akTHO pasjacHH, MPOCTO je
HEBEPOBATHO J]a CE Yy BE3M Ca YMIEHWIOM Ja JIM je HEKO M3BPIINO WJIM HHje M3BPIIMO KPHUBHYHO JEJIO MOXKeE
nperoBapaty n3Mel)y crpanaka, 6e3 o6aBese J1a ce yIBpu UCTHHA!
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cyAckux 3abmyna. OBaj TEpMHUH je HEIO3HAT €BPOICKO-KOHTUHEHTAIHUM MPaBHUM CHCTEMHMA.
Konctpykija ciiydaja moapasyMmeBa ONpele/bHBamkE 3a jeaHY Bep3ujy nmorahaja kpo3 4ujy
BH3Ypy C€ IMOCMaTpajy, yKIamajy M TyMaue CBE UYWILECHHUIIC BE3aHE 3a CiIy4aj, a Jpyre ce
samocraBibajy.’?* TlocTymak mperoBapama 0 KPUBHIM je HICANAH 33 “KOHCTPYKIHjY cilydaja”
mTo y OMTHO] MEpPH MOXKE Ja KOMIIPOMHTYje JOKa3WBame (2 O MCTUHH BHINE HUKO U HE
pa3sMHIILIBa).

VY npuHLUIYy, OAJyKa Aa Ju he OKPHUBJbEHM W TyXWial yommre yhu y mporec
nperoBapama 0 KPUBUIIM 3aBUCH OJ MHOTO (DaKTOpa, C TUM Jia Cy JBa 110 MHUIIUbCHY aMEPUUKUX
ayTopa IOMHHAHTHA: BEepOBaTHONA ocyjie M OYeKHBaHa caHKIMja. BepoBaTHOha ocyze 3aBucH 01
cHare (KBaJMTeTa) J0Ka3a ca KOjuMa y MOMEHTY yJlacKa Yy CIIOpa3yM pacloyiaXy OKPUBJBCHH U
FErOBa 0J0paHa’>> WM HA CYNPOTHO] CTpaHW Tyxwuial. HajkoHTpoBep3HHMja MUTamba y BE3n ca
CIIOpa3yMOM C€ jaBjbajy MpeIMeTHMa Kaja TYKWJal pacrojaxke ca ciaabuM Joka3uma Koju
Tepete OKpHBIbEHOT. 22 T10jeHN aMePHUKH ayTopH KIACHDUKY]y y YeTHpH rpyie Gpakrope o
KOjuX 3aBUCH Ja Jii he crpanke yhu y mpoliec nperoBapama o KpuBuiy. [IpBa ce THue TeXUHE
cllydaja, Tj. Gpoja KBAIMTETHHX MATCPUjAIHHX JOKa3a M IIOCTOjarba MOY3AAHHX CBELOKA.22
Jlpyra rpyna ¢axTopa yKJbydyje TEKHHY KPUBUYHOT JIeJia; MOCTOjarh¢ HAachiba, TMOBPEAC U
IITETe HAHETE JKPTBH, OJHOC M3BPIIMOIA Ca XPTBOM M Jpyre orexaBajyhe m onakiiaBajyhe
okosiHocTH. Tpeha rpyna THye ce OKpUBJbEHOT, Y OKBHPY Uera je Haj3HauajHUju (akTop paHHja
ocyhuBanoct. Ha kpajy, o1 3Hadaja Cy ¥ W3BaHIIPaBHU PaA3JIO3U KOJU CE€ THUY ONTY>KECHUKA!
CTapoCT, ITOJI, MATCPHjAITHH CTATYC, 3aHUMAEbE, UTHL. 2>
[Mporiec mperoBapama O KPHUBHIM KapaKTEPUIIEC BEJIUKH CTEIEH HEU3BECHOCTH.

HarnmamaBa ce ga y TOKy Ipolieca IMperoBapama H3Mel)y cTpaHaka TMpPOCTOjU TIPOIECC

nH(popMaloHe acuMeTpuje. JenHa cTpaHka HUje y 00aBe3u Jja U3BECTH JIPYTy O UYMHCHUIIaMa ca

224 T Newburn, Handbook of Criminal Investigation, London, 2008, 612-617.

25 G, Kramer, M. Wolbransky, K. Heilbrun, Plea Bargaining Recommendation by Criminal Defense Attorneys:
Evidence Strength, Potential sentence, and Defendant Preference, Behavioral Sciences and the Law, vol. 25, 2007,
574.

226 O tome Bume y: J. Turner, Prosecutors and Bargaining in Weak Cases: A Comparative View, SMU Dedman
School of Law Legal Studies Research Paper no. 87, 2011, 1-13; S. Cheesman, Has. denro, 136.

227 o HexuM UCTPaXMBAaKkMMa ONTY)KEHHU c€ PYKOBOZE CHAroM JJ0Ka3a KOj! IOCTOje MPOTUB HHX, KaJa OAIydyjy Ja
v 1ie yhu y mperoBapame 0 MpU3HABaWky KPUBHIIE, C TUM Jia Ty MOCTOje pa3jiKe y Be3W ca TOJWHaMa CTapOCTH
Kaja Ccy y muramy MmamoietHunu. Bumerum: G. Kramer, M. Wolbransky, K. Heilbrun, Plea Bargaining
Recommendation by Criminal Defense Attorneys: Evidence Strength, Potential sentence, and Defendant Preference,
574,

228 R. Harris, F. Springer, Plea bargaining as a game: An empirical analysis of negotiated sentencing decisions,
Policy Studies Review, vol. 4, no. 2, 1984, 146.
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KOjHMa pacrojiake Y MOMEHTY yiacka y mperoBope. Curyaryja KpuBUYHOT Jiejia MOTJia je OUTH
TOJIMKO CJIOKEHA J]a OKPUBJHEHHU HUjE CBECTAH CBHX YMHbCHHUIA. Ty)XHial MOXe Ja He MPeJodH
CBE UMIbCHHIC OKPHBJBEHOM Ca KOjHMAa DACIIONAXE Y MOMEHTY ylacka y Iperopapame.’”’
Hctude ce nga BepoBaTHOha oOCyAe 3aBHCH O]l INMUPOKe Jjeme3e (akTopa Koje je TEmKo
npensuaetd. OKpUBIBEHU MOJKE Jia HE 3Ha y (pa3u MperoBapama ca KOjuM J0Ka3hMa paciioyiaxe
TYyXKWJall HUTH KakaB he yrui@aj mocrojeh noka3uw uMath Ha Cya (MOPOTY) MPHUIAKOM
JIOHOIIIeHha Tpecyae, Kako he ce BpeJaHOBaTH HMCKa3u CBenoka WTA. Hemocratak peanHux
uHpopmanuja u Tenkohe 3a moy3gaHe MPOrHO3E MPEACTaBIba 3HAYAJHY TPEIIPEKY 3a MakKIHUBO,
MPEUU3HO W TAa4yHO JOHOIICHE OJUIyKa y OKBUpY Ipolleca MperoBapama. 300r Tora oaykKa
OKPHUBJBEHOT 32 YJIaXCHE y IPErOBOPE U MOHAIIAKkE Y OKBUPY IPOIeca Y 3Ha4ajHO] MEpH 3aBHCE
O]l FETOBE TOJIEPAHIIM]jE MPEeMa PU3UKY. YKOJIUKO j€ OKPUBIJHEHHU BUIIE CKIOH PU3UKY, LITO je
KapakTepUCTUYHO 32 MHOTE KPUMHUHAIIE, OH/a he ce OH mpe OnmpenenuTH 3a KIacH4aH CyJICKU
IOCTYIIAK HEro 3a 3aKJbyUeHbe CIIOPa3yMa O KPUBUII. >

Kpo3 nuteparypy ce cCnoMHEm¢ W TEOpHja Hrapa ¥ HEH YTHIA] Ha IMperoBapayke
criopasyme.”® Jlpyrum peunma, TOjeIMHI CTPaHH ayTOPH, IIPe CBEra aMEpHUKH W (PAHITYCKH,
ONMHUCYjy IOWUHAMHUKY TIperoBapama u3Mel)y OpaHuWoma M TyKHOLla ca TMO3HIHja TeopHje
peduiekcuBHUX urapa mehycoOHO cympoTcTaBibeHHX cTpaHa. Teopuja pediaeKkCMBHHX HUTapa
¢dopmupana je y marematuuu. tbeHa npakTuyHa NpuUMeHa pean3oBaHa je y CBUM o0jacTuMa y
KojuMa 1octoje MehycoOHO CynpoTCTaB/b€HE CTpaHe, CYHNPOTHH HHTEPECH U MPOMHUIIIBEHO
nocrynamke Oap jelHe O] HBUX KOja MMa 3a IUJb Ja ONTHUMH3Yje, UCKOPHUCTU COIICTBEHE
MPEJHOCTH, MAaKCHUMalM3yje U HCKOPHCTH IMPOTUBHHKOBE ciabocTH. CTpaTelKd W TaKTUUKH
LIUJb j€ J]a ce MPOTUBHUK HaBeJ/le Ha MOCTyMamke Koje 0AroBapa oHoMe Ko urpa (Boau) urpy. OHaj
KO BOJM WIPy IOCTaB/ba CeOM MHUTamkE HAa OCHOBY YHJEr OJroBOpa OIlepaldoHaIn3yje cedu
3amarak: “Kako ma mojacTtakHeM CYNMpOTHY CTpaHy Jla ce IMOHallla Ha padyyH CBOje€ IITeTe, a Ja
Tora He Oyne cBecHa?” Teopuja pedaeKCUBHUX UTapa Hallla je CBOjy NMPUMEHY y €KOHOMHUjH,
MICUXOJOTHjH, BOJHUM M KPUMHUHAJIHUCTUYKUM CTpaTerujaMa W TaKTUKaMa, TOJUTHIIH,

LIMHjYHAXH, TMOJIUTUYKOM MapKEeTHHTY, CIIOPTCKMM M JApyruM urpama uta. OHa mpeacraBiba

2 R. Hollander-Blumoff, Social Psychology, Information Processing, and Plea Bargaining, Marquette Law
Review, vol. 91, 2007, 164.

20 R Covey, Reconsidering the Relationship Between Cognitive Psychology and Plea Bargaining, Marquette Law
Review, vol. 91, 2007, 218-220.

#1 . Ancelot, M. Doriat-Duban, Analyse économique du plaider coupable, Revue économique, vol. 61, no. 2, 2010,
241.
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HauyWH pa3MHILbama, (UiI030pujy TPHUCTYNMa Koja Cc€ TEeMeJbHM Ha IporpaMupamy
MPOTHBHHUKOBOT TIOHAIIIAka, a JIa TOra OBaj He Oyze cBecTaH. ba3upa ce Ha aHaTM3U POTUBHUKA,
TEOpHjH BepoBaTHONE, aJli U MPE3eHTHPay CYIPOTHO] CTpaHu oOMamyjyhux uadopmarmja uim
TaKBUX OCHOBAa 3a OJUIyYMBAKE HAa OCHOBY KOJUX CYMapHUK OWMBa MOJCTULAH Ja JOHOCH
IOrPEIIHe OINIYKe, OJHOCHO JOHOCH OMIYKE KOje Cy y HHTEPECY OHOra KOjH WIpa HIpy.>-
OcHOByY 3a TO IpyXa MPOOJIEMAaTHYHO YCTPOjCTBO OBOT' MHCTHTYTa KOj€ C€ 3aCHUBA Ha ci1aboj
BUJUBMBOCTH TIpolleca JOHOUIema ojaiayka. Ilpomec mperoBapama, Barama Mpenaora Hu
crpoBohera pasInYUTHX ,,AWI0BA* y TIPAaBUIIy HUjE BEPHO JOKYMEHTOBAH U HajOJIKE ce MOXKeE
OIKCAaTH YIPaBO ca acleKkTa Teopuje urapa. [lperosapame ce MOXXe TyMauyuTH Kao urpa umelhy
JIBE€ CTpaHe IpHU YeMy je orpaHuyeH Opoj HMHGopMalHja ca KojuMa pPacloiaxy CTpaHe Mpu
yiacky y ,.urpy*. Ilopex tora, o6e Texe mTo 00JbeM UCXOAy. BUTHE oapeaHwmIIe y TO] UTPH CYy
BepoBaTHOha ocyne W BUcHHA KaszHe. CympoTCTaB/beHE CTpaHe y WrpH Cy OpaHWial Kao
OIYHOMONCHHUK OITY)KEHOT W TYXHJIAI] Kao MPeJCTaBHUK JapkaBe. [IperoBapame TakBa je Bpcra
Urpe y Kojoj ce 00e CympoTCTaBJbeHE CTpaHE MOTY HAJaTH IMO3UTHBHOM HMCXOJy 3a cebe (Mama
Ka3Ha 33 ONTY)KEHOT, OJHOCHO 3aTBOPEH IPEIMET 3a TYKHOIA. >

CnuyHO TEOpHjH Wrapa, HEKH APYrH ayTopu KOMIIApHpajy MpoIec IperoBapama o
KPUBHIIM Ca TAPTHjOM IOKEPa M MPU TOM IOCTaBJbajy MHUTAKkE Ja JIM TYXXKHJIAIl UMa MpaBo, y
OKBHpY Iperorapama, J1a oiepupa kao MmMTO TO pagu urpad nokepa? Jla iau mpaBo J103BOJbaBa
TY>KHOILY JIa TIPEroBapa, a Jia He CaolIlTH CYIIPOTHO] CTPaHU HEKe 3HaYajHEe YNIHLCHHIIC Y BE3H Ca
J0Ka3uMa, Ha IpUMep Ja UMa “y pykaBy”’ 3HaAuajHOI CBEJOKa Ha Kora he ce mo3BaTu caMmo y 3a
era MoBOJbHO] TaKTHUKOj cuTyanuju? OAroBop je Aa mpaBo He 3a0pamyje urpy u “omed” y
TOKY mperosapama. [Ipo0iemM je y ToMe IITO TakaB J0Ka3, “Kell y pykaBy’ MoOxe Hekaa uhu y
MIPUJIOT HEBUHOCTH OMTYXEHOT, OJHOCHO MOTao OM Ja TMOIpHje TAYHOCT MPHU3HAKA KPUBHIIE KOje
je y cropazymy THOTIHCA0 OKPUBJbEHH, a Ja Ta TYXHWIAll HE WCKOPUCTH Maja ra je uMao y
nocey. >

Y amepHuKkoj IuTepaTypH ce HaBOAM Jia Y OKBHPY IIperoBapama Mocroje pasxHe Gpopme u

O6J'II/IIII/I CYIITUJIHOT IPUTHCKA Ha OKPUBJBbCHOT [1a MOTIHIIE CIIOPAa3yM O IIpU3HABaAKY KPUBUYHOT

22 B, Bomuuenuh, Kpunmunamucmuuxe pegnexcusne uepe u npempec, besbennoct, 6poj 2, 1993, 201-214; B.

Bomunenuh, [lpumena kpumunarucmuuxe meopuje pe@haeKCugHuUx ueapa y NpemKpusuyHoM U KpPUSUYHOM
nocmynky, besdenunoct, 6poj 1, 1993, 80-97.

2% R. Harris, F. Springer, Plea bargaining as a game: An empirical analysis of negotiated sentencing decisions,
245-258.

34 7. G. Douglass, Can Prosecutors Bluff? Brady v. Maryland and Plea Bargaining, Case Western Reserve Law
Review, vol. 57, issue 3, 2007, 581-592.

84



nena.”® [Ipakca BehuHe TyXwmiana je Aa pamo omoryhaBajy OKpUBJbECHHMA MPHUCTYI JTOKa3uMa

KOjU Cy 3a BbUX HEMOBOJbHH, 3aTO IITO MX OHM IMOACTUYY Ha NMPU3HABAKE KPHUBHIIE, JOK je
npobieMaTuyaH MPUCTYN JIOKa3uMa KOjU Cy Yy KOpPHCT OKpuBJbeHOr. Kao pesynrar Tora, y
OKBHpY TOCTYIIKA IPEroBapama 0 KPUBUIM MHOTU he ONTY)KEHH UMAaTH CBEXKY M jaCHY CIHKY O
CHa3W JIOKa3a KOjU UX TEpeTe Ha OCHOBY IPE3CHTOBAaEAa MCTUX OJ CTPAHE TYKHOIA Y TOKY
nperoBapama. Ha napyroj crpanu, 3Hayaj (cHara) CYNpOTHHX JOKaza Ouhe MoTIemeHa
(3armocTaBibeHA) Y TOKY HpeFOBapaH)a.236 Tpeba umatu y BUAY Ja CUCTEM KPUBHYHOT TMOCTYIIKA
WHCUCTHpPA Ha KOOTEPATUBHOCTH, Ma CE€ CMaTpa Ja ako ONTYKEHU capaljyje W mpucraje Ha
npemyiore, Ouhe HarpaleH pemykoBameM Ka3HEe, a Ha JPYroj CTpaHW, ONTYXKEHHU KOjU Ce
ompesene 1a He capaljyjy BepoBaTHO ie [IATHTH BHCOKY LIeHY HEKOOEPaTHBHOCTH. ™

VY okBHpY IperoBapama, Ty)KHujal Hajuenhe HacTyma ca Mo3MIHja /1a Cy UMIUIUKAIUje
OJUTYKE O TIpH3HaBamy M3BpIICHAa KPUBHYHOT jena jacHe. OnrykeHu camo Tpeda aa omadepe
JITEPHATHBY y CMHUCITY Y3MH WJIM OCTaBH. Je/IHa aJiTepHATHBA BOJM Ka HajBehoj Harpaau y 1aroj
CUTYyallHju, a oa0aIMBame NOHY)eHOT criopasyMa MMa 3a MOCICIUILy AyTOTOIUIIBY 3aTBOPCKY
Ka3Hy, HapO4YMTO Yy aMepuukoj mpakcu. Ilpema Tome, mpuxBaTame cropadyma ce y TakBOj
CUTyallljH 3a ONTY)KCHOT II0jaBJbyje Kao jeJMHM PAllMOHAIHU H300p y IUJbY MHUHHMH3APambha
LeHe Kojy Tpea 1a IUIaTH y AaToj CUTyaluji. 2> TyxKuiaL, Ipe MoYeTKa IperoBaparma, MoKe 1a
0jaya CBOjy MO3MIIM]Yy pa3BHjaleM pemyTalyje 1Mo cTporohM y Tpakemwy Ka3He Ha CyIy, ycien
yera he onpehen 6poj OKpUBIBEHUX Mpe Ja TpUOETHy nperOBapaH)y.Z?’9

bpojua amepuuka wHcTpakuBama U ayTOpH YyKa3zyjy Ja OKPHUBJBEHH IPUXBATaJy
3aKJbyUeH-e CIopasyMa y IMJbYy MUHUMHU3Hpamka (YMambema) pa3IuuuTiX IITeTa U onTepehema
ca KojUMa ce cyouaBajy 300r onTyxOu y Be3M ca H3BpLIEHeM KpuBHYHOr jena. IlojenuHu
ayToOpH cMaTpajy Ja ce Kao UMIUIMKAIMje Cclopa3dyma IOjaBJbyje WM yMameme Ka3He, WId
aITepHATUBHO, Ka3zHa 300r ojabupa pegoBHOT cyljema.m Cnopazym 3a BHX TMpeIcTaBba

pannoHanHu U300p 6e3 003upa Aa cy HeBUHU WM cy KpuBH. [Ipu ToM ce Harnamasa na OopaBak

%5 K. Bordens, The Effect of Likelihood of Conviction, Threatened Punishment, and Assumed Role on Mock Plea
Bargainng Decisions, Basic and Applied Social Psychology, vol. 5, no. 1, 1984, 60.

%% R. Covey, Reconsidering the Relationship Between Cognitive Psychology and Plea Bargaining, 237.

27 K. Bordens, The Effect of Likelihood of Conviction, Threatened Punishment, and Assumed Role on Mock Plea
Bargainng Decisions, 60.

2% |bid., 59-61.

%9 K. Kipnis, Criminal Justice and the Negotiated Plea, 94.

205 Bushway, A. Redlich, R. Norris, 4n Explicit Test of Plea Bargaining in the “Shadow of the Trial”,
Criminology, vol. 52, no. 4, 2014, 723.
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y TIPUTBOPY BPIIU CHAKAH yTHUIIA] HA OJJTYKY O MPUXBATamky criopasyma o kpuBuiy. [lopen Tora
Ha OJTyKY yTHYe TIOHY/Ia Make 3aTBOPCKE Ka3HE aKo ce MOTITHUIIE CIIopa3yM. 3Ha4yajaH yTuIaj Ha
OJUIYKy MMa M MOTYNHOCT yMamema TpPOIIKOBA aJBOKATCKUX YCIyra, CMambHBambe CTpeca U
HemnsBecHoCTH. > HctpaxuBama cuposeneHa y CAJl mokasyjy na he u HEBUHH OKPUBIbCHHU Ja
MPUXBATH CIIOPa3yM O NMPU3HABaKkYy KPUBUYHOT JIejia aKo MPOIICHU Jia je BepoBaTHoha na he Outu
ocyhen Benuka (HIp., oko 90%), oTHOCHO YKOJIHMKO je Beha oJ maHce na he ycreTu Ja JoKaxe
CBOjy HeBHMHOCT. Ha npyroj crpanu, CTBapHM W3BpIIMJan Hehe NMPUXBATUTH CIIOPa3yM akKo
MpolLeHu J1a je maHca fna oOyne ocyhen He Beha o 10%. On he y ToM citydajy MHCHCTHpATH Ha
KJIACHYHOM KPHBHYHOM TOCTYIIKY.

[IperoBapame MOYHMIbE U3JIarambeM MOJHOCHOLA TPEIora 3a 3aKJ/bY4CHEe CIopa3yMa.
On he W310XUTH CBOje BUl)CHE IICIOKYITHE CUTyalldje W YCJIOBE TOJ[ KOjUMa HaMepaBa Ja
ckionu cnopasyM. OKpuBJbeHH he CBOje cTaBOBE M MpEUIOre, Mo MpaBUiy, Ja U3HECE MPEKo
6pannoua. HauMe, y OBOM IOCTYIIKY NPHCYCTBO OpaHmona je oGaBe3Ho.”* 3akoHHKOM ce He
NpaBH pa3inka u3Mel)y KpUBUYHUX Jieja 3a KOja ce BOAM PEIOBaH OJ] OHUX 3a KOja Ce CIIPOBOIM
ckpalieHH KPHBUYHM TOCTYIIAK, Ia je MpaBo Ha GpaHmomna cBeobyxBatHo.2* To mpe Huje 6mI0
MIPOIKUCAHO 3aKOHOM, TAaKO JIa j¢ HOBHM 3aKOHCKHM DPEIICHEM YCTAHOBJHEHO jOII jEHO MECTO

rae je ondopana obase3na (wi. 313. cT. 2. 3KH-a).245’ 248 Opo peliene je MOTIYHO UCIPABHO, a

1 K. Bordens, The Effect of Likelihood of Conviction, Threatened Punishment, and Assumed Role on Mock Plea
Bargainng Decisions, 60; R. Covey, Reconsidering the Relationship Between Cognitive Psychology and Plea
Bargaining, 239-240; R. Hollander-Blumoff, Social Psychology, Information Processing, and Plea Bargaining,
Marquette Law Review, vol. 91, 2007, 166; T. Fisher, The Boudaries of Plea Bargaining: Negotiating the Standard
of Proof, 953-954.

2 K. Bordens, The Effect of Likelihood of Conviction, Threatened Punishment, and Assumed Role on Mock Plea
Bargainng Decisions, 71; K. Bordens, J. Bassett, The Plea Bargaining Process From the Defendant's Perspective: A
Filed Investigation, Basic and Applied Social Psychology, vol. 6, no. 2, 1985, 94.

3y jenmom m3sernrajy OEBC MucHje jacHo je HaBeeHO Ja je HajGoJbH HAYMH 32 Yje[HAYABAbE [IOJI0Kaja CTPAHKE
moMoh OpaHHMOIIa OKPUBJEEHOM Y TOKY IperoBapama. J{. Kanues, Has. deno, 220.

24 11. Huxomnh, Cnopasym o npusharey kpuguuno2 0enda y Ho8om 3aKOHUKY O KPUBUYHOM NOCMYNKY, Y 300PHHKY:
Pepopma kpusuunoe npasa (yp. I'. Unuh), Komaonuk, 2014, 166.

3 Pnaue, 10 HOBOM 3aKOHCKOM pelleiby 00paHa je 0GaBe3Ha: ako je OKPHBJbEHH HEM, CJIEII HIIM HeCTIoCO0aH 1a ce
caMm OpaHH; aKO ce MOCTYIMAaK BOIM 300T KPUBUYHOT JIeNla 33 KOje je MPOIIcaHa Ka3Ha 3aTBOpa OJf 0CaM TOJIUHA HIIH
TeXa Ka3Ha; aKo je 3aJp)KaH WU MY je 3a0pameHO J1a HAITyIITa CTaH WIH je IPUTBOPEH; aKO MY CE€ CY/H Y OJICYCTBY;
aKo Ce TJIAaBHU MPETpPec OJAp)KaBa y HETOBOj OJCYTHOCTH 300T HECTIOCOOHOCTH KOjy j€ caM MPOY3pPOKOBAO; aKo je
300r HapyllaBama peia yla/beH U3 CYJHHUIE 10 3aBpIIeTKa JOKA3HOT ITOCTYIKA WIIM 3aBpLIETKa TJIaBHOT IIpeTpeca;
aKo c€ MPOTHB era BOJAM TIOCTYMAaK 3a M3pHIame Mepe 0e30eqHoCTH 00aBE3HOT IMCHUXHjaTPHjCKOT JieUewma,
NPUJIKKOM MPEroBapama O CIOpa3yMy O IpPU3HAKY KPUBUYHOI JeNia, CHOPa3yMy O CBEIOYEHY OKPHUBJLEHOT U
CIIOpa3yMy O CBEI0YEHY OCYEHOT; aKo Ce MPEeTPec OJpkaBa y mberooj oacyTHocTH (wi. 74. 3KII-a).

2% TIpema npaxcu EBporckor cya 3a Jjby/cKka IpaBa, Ja Ou ce Ipecyia MOIVIa 3aCHHBATH Ha TPH3HAY H3BPIICHA
KPHUBHYHOT JIeJ1a, HEOMXOHO je nmpucycTBo Opanmoua. [lornenaru: Salduz v. Turkey, (Application no. 369391/02),
npecyna ox 27. HoemOpa 2008. ronune. O Tome u y: E. lvicevi¢-Karas, D. Pulji¢, Presuda na temelju sporazuma
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0asupa ce M Ha WHOCTPaHUM HUCKycTBUMa. llojemuHu aMepuuku CYIOBH HUMAjy PpazIU4HUTy
MpakCy y BE3W ca BAJIMIHOCTH CIOpa3ymMa CKIOIJbEHOr Oe3 MHpHucycTBa OpaHHMONA, IITO
NPECTaBIba PA3NOr BHIIE 33 CPICKO MPABO Ja 3a[pXKH MPABUIO O 0baBesHocTH oxbpane.’!’
YKOIMKO OM MPErmyCTHIN OKPUBJBEHOT TY)KHOILY, TUME OM HE caMO OWJIO HAPYIIEHO MPABUIIO O
JEIHAKOCTH OpYXkja, HEr0 M MpYyKeHa MOTYhHOCT HE Tako MaluX 3J0ymnorpeda MpOLEecHUX
opnamthema. YopaBo 360r Tora, o0aBe3Ha oJ0paHa y TOKY LIEJIOT OBOT MOCTYIIKAa MpPeaCTaBsba

248 . .
Ha oBaj HauuH, npaBa OKPUBJHEHOI CYy Y 3HATHO] MEpH

rapaHiyjy jeIHAKOCTH OpYXKja.
3amTuheHa, jep u3Mely ocraior, IpuCyCTBO OpaHHOIA MPEACTAaBIba TAPAHIU]y 3aIITUTE MPaBa,
y3 MCTOBPEMEHH ILIWJb KOjU C€ OrJie/ia Y OTKJIamhamhy CYMIbE y TO Ja je Ha OKPUBJHEHOT BpIICH
HEI03BOJbCH YTUIIA] IPUIMKOM IIPErOBOPA U 3aKJbydetba Haroxoe.”*’

HaxoHn 1mto mpeanarad u3Hece CBOje CTaBOBE, Ipyra crpaHa he ia usHece cBoje Bulheme
npeaMeTa, MPeUIore U yclioBe. Y TOKY MPEroBopa CBaka CTpaHa MMa MpaBo Jia OCTaBJba HOBE
yCcJIoBe | J1a ofycrane oj Beh mocraBibeHux. [Ipu ToM, U TyXutal 1 Opanuiail Tpeba 1a 4yBajy
CBOj JIMYHU MHTETPUTET, jep 00e CTpaHe, y KeJbU Ja HaaAMYyApe jelHa IpYry, MOTy Ja OCTBape
caMo KparkorpajHe mobene. Y OyayhHOCTH, ycliell HEMHHOBHUX pPa3roBOpa M TPEHOIICHA
UCKycTaBa m3Mel)y Tyxuiana u OpaHuiana, OHU KOjU Cy c€ MOHAIIAIU Henpo(eCHOHAIHO, Te
rJIelalid Kako Jia OCcTBape mobey Ha CBaKH Ha4YKH, Oulie 00eeKeHH U ¢ ’hUMa BUIlIe HUKO Hehe
JKENeTH J1a nperoapa.’>° OKPUBIbEHH y CBAKOM MOMEHTY MOXe Ja OyCTaHe OJf IIPEroBopa, JOK
TOKOM HCTHUX JIOBUTJHMB OpaHUJIAI] MOKE€ MHOTO Ja YYHMHHU 32 CBOT KJ'II/IjeHTa.251 bpanunar, jormn
npe MoYeTKa MperoBapama, Tpeda a Mpoy4yn JOKa3HU MaTepHjall, HCKJbYYH HE3aKOHUTE JI0Ka3e,
Y JIa OIICHM JIa JIM Jia C€ YOIIITE YIYCTH Y TOCTYIaK MPeroBapama, a ako ce YIIYCTH, Koje Cy

252

I'paHULIC NPUXBATIbUBOCTH KAa3HC 34 HCTOBOT I(J'II/IjCHTa. v YIIOPpEAHHUM 3aKOHOJaBCTBHUMA

npuMeheHa mojaBa Ja ce OpaHMOIM, U3 PA3IUUUTUX pa3jiora, YInymrajy y CIopa3yMeBame U

. 2
HATOBApajy OKPHBJHEHE Ja TPHXBATE HATOAOY CAMO Ja OM IITO TpE 3aBPIIMIH MPeaMeT.”>

stranaka u hrvatskom kaznenom procesnom pravu i praksi Zupanisjkog suda u Zagrebu, Hrvatski ljetopis za
kazneno pravo i praksu, vol. 20, broj 2/2013, 831.

7 Bupneru y: R. del Carmen, Criminal Procedure: Law and Practice, 47.

8 M. Konecka, Hoea ynoza jasnoz myscuoya y yopsanum nocmynyuma y Makedonuju ¢ noce6uum ocepmom na
docosaparpe, y 300pHUKY: Tlojednocmasmene popme nocmynara y kpusuunum cmeapuma, beorpan, 2013, 216.
I Wnuh et al., Komenmap 3axonuxa o kpusuunom nocmynky, beorpan, 2013, 719.

20 . Kagues, Has. oeno, 222.

1K, Kipnis, Criminal Justice and the Negotiated Plea, 94.

22 11 Kanues, Has. deno, 223, 226.

®r, Jlaxeruh-Byxaposcka, b. Mucocku, [locmynax cnopasymesarwa npema 3KII Penybnuxe Maxedonuje, y
300pHUKY: [lojednocmasmene opme nocmynarea y Kpusuunum cmeapuma, beorpan, 2013, 213.
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3atnM, TpeGa 1a MMa MCKYCTBA U Ja [I03HAje Ka3HEeHy MONTUTHKY CyI0Ba MPEl KOJUM IoCTyma. >

AKXO cTpaHKe HOCTHIHY CarjlaCHOCT 0 OMTHHM eJIeMEHTHMa CIopa3yma, caunHuhe ce moceOaH
3alMCHUK O MpPHU3HAKY M3BpILICHAa KPUBUYHOT Jeja OKPUBJBEHOI, KOju he mpeacraBibaTH
cacTaBHU Jleo cnopasyma. lIpmimkom Bolema NIperoBopa jaBHM TYXHJIAIl MOXKE IO3BaTH U
omreheHOr Aa J1a CBOjy M3jaBy Ha 3allMCHHK O IperoBapamy. OHa he moceOHO OMTH 3HAYajHA Y
cilydajeBUMa Kajia jaBHU TYXWJIAall HaMepaBa Ja KOPHCTH Hayelo ONOPTYHHUTETAa U IOCTaBH
MoceOHE YCIIOBE 32 3aKJbYUCHE CIIOpazyMa. 3aliCHUK O MperoBapamy MOTIHCY]y CBa MPHCYTHA
nuia. HakoH MOCTUTHYTE carjlacHOCTH CTpaHaka O CBUM €JIEMEHTHMa CIopa3yMa, MPHCTYIa ce
3aKIbydEEbY CIIOPa3yMa O IPH3HAMY KPHBHYHOT Jena. >

OnHOC BOJBE 2 c€ CKJIONHU CIOPa3yMH O MPH3HAKBY KPUBUYHOT Jea U KOJIMYMHE JI0Ka3a
hemo mpukazatm Kpo3 pe3yiaTare UCTpaxkuBama. Tokom Mmaja Mmecema 2015. roamHe cmo
MOCTAaBWIM TPoOJIeM ca JBa pa3NUuMTa KPUBUYHA JI€JIa, a 32 CBAKO OJf HUX IO YETHPH
3aMUIUbEHE CUTyalMje. YIOUTHULM Cy IMOJAEJbEHU Cyaujama, TyKHoLuMa U OpaHHOLMMa, Ha
OCHOBY dYera Cy OHM OJpPEAWIM Kaga OM OKPUBJBCHOM MOHYIWIHM cropasyM. Pamm ce o
KPUBHYHUM JelINMa olTehema padyyHapCKMX ToJaTaka M HEOBIAmheHe NPOU3BOIHE H
CTaBJbarba y MPOMET OINOjHHUX Apora. HamepHo cy y3era JBa MOTHYHO pa3inyuTa KPUBHYHA
7ena, MpH 4YeMy 3a JpYyro He moctoju MoryhHoct 3a yoOnaxaBame kazHe. Onx 90 ymyhenux
yIUTHHUKA, BpaheHo je Hewro Buie o1 50%, Taunuje, 46, ¢ TUM LITO Ha MOjEeMHA NMUTamba HUjE

onroBopeHo. [loceOHO cMO nanu 3ajeTHMYKE CTaTUCTHYKE TOJIaTKe, a TOTOM 110 Tipodecujama.

TabGesapHu nperJie] 100MjeHUX 0AroBOpa

Curyannja 1/1

Curyanmja 1/2

Curyanmja 1/3

Curyanmja 1/4

Curyanmja 2/1

Curyanmja 2/2

Curyanmja 2/3

Curyanuja 2/4

N

Valid

Missing

45

45

44

46

44

46

44

46

45

45

44

46

45

45

44

46

1. Pagauk y UT texuonomkoj dupmu, 35 roanmHa cTapocTH, paHHU]je HEOCYhHUBaH, OKPUBJHEH

je 3a U3BPHICHC KPUBUYHOT €JIa omrteheme PpavyHapCKUX IoJgaTaka v 1mporpama, 1 To CTaB

2, oynyhu nma je HacTymmia mTeTa Koja mpenasu uzHoc ox 450.000,00 aunapa, a moctoju

MOTYNhHOCT J1a My CyJa U3pPEKHE Ka3Hy 3aTBOpa y Tpajamy o1 3 roauHe. OKpUBILEHHU KEIH 1a

254 1
Ibid.
% O6aBe3HO YnyTcTBO 0 IpUMEHH U 3aKJbyuely Cropasyma o npusHamy KpuBuLe, 221.
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IITO TIpe 3aBPIIU MOCTYIIAK, jep je CYBUIIE CTPEcaH 3a Hhera U HBEeroBy MOPOIUILY, Tla TPAXKH
on OpaHMOIIa CKJIAlamke Clopa3ymMa O MPHU3HAKbY KPUBHYHOT JIEJIa Ca jaBHUM TY)KHOIICM.
CrpemaH je ma NpUXBaTH M 3aTBOPCKY KaszHy, a MpeMa HHUIMjATHUM IPETOBOpUMA ca
JaBHHM TyXuolleM, Owina Ou My moHyheHa Ka3zHa 3aTBopa y Tpajamby oA 6 Mecelw.
[Iponewmyjyhu npeamMer, 3akJbydyjere a TyXuial uMa cialde J0Kase, a Ja OKPUBJbEHH HMa
nobpe mance nma Oyae ocmobohen. Kommka je BepoBarHoha na OucTe CaBETOBAIH

OKPUBJHEHOM Jia 3aKJbYUHU CIIOpa3yM:

Tabena 7: Cumyayuja 1/1

Cumulative
Frequency Percent Valid Percent Percent
Valid Hunomro 9 10,0 20,0 20,0
Mauio BepoBaTHO 23 25,6 51,1 71,1
BeposatHo 6 6,7 13,3 84,4
Bpio BepoBaTHO 3 3,3 6,7 91,1
CurypHo 4 4.4 8,9 100,0
Total 45 50,0 100,0
Missing System 45 50,0
Total 90 100,0
Tabena 8: Cumyayuja 1/1 — no npogecujama
Ipodecuja
Tyxunan | Bpanumarg Cynmja Total
Hunomro 1 (9, 09%)| 4 (19, 04%)| 4 (30, 76%) 9
Maiio BepoBaTHO 1(9,09%)| 13 (61, 9%)| 9 (69, 24%) 23
BeposaTHO 4 (36, 36%)| 2 (9, 52%) 0 6
Bpio BepoBatHO 3 (27, 27%) 0 0 3
CurypHo 2(18,18%)| 2 (9, 52%) 0 4
Total 11 21 13 45
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Kao mro Bunumo u3 nogaraka, 6e3 o03upa Ha BOJbY OKPUBJBEHOT Ja c€ criopazyme, Hajehu
npoueHaT ucnuranuka (Humomro 10% wu mano BepoBatHo 51,1%) He Ou mpenopy4uo
OKPHUBJHCHOM CKJIAIlalhe¢ Haroja0e, He 300T YhbCHHIIA MpeaMeTa, Hero 30or Behe HemoryhHocTn
TY>KHOIIA J]a IOKaXe Ja j¢ OKPUBJLEHU M3BPIINO KPUBHYHO J1e)10. IHTEPECaHTHO je MPUMETUTH

na Ou TYXXHOLM, HApaBHO, MPENOPYUYUIH HAro0y, 10K Cyauje He O TOTOBO YOIIIITE.

2. Pamnuk y UT texnonomkoj pupmu, 35 rogrHa crapocTH, paHuje HeocyhuBaH, OKPUBJBEH j€
3a M3BPIICHE KPUBUYHOT Jieja omreheme pauyHapCKuX NoJaTaka | IporpaMa U To CTaB 2,
Oyayhu ma je Hactynmwia mTeTa Koja mpenasu uzHoc ox 450.000,00 muuapa, u mocToju
MOTYhHOCT J1a My CyJ H3pEKHE Ka3Hy 3aTBOpa y Tpajamy o1 3 roauHe. OKpUBIBCHH KEIH Ja
IITO TIPe 3aBPILHU MOCTYIIAK, jep je CYBUILIE CTPECaH 3a Hbera U HBEeroBy MOPOIUILY, Ta TPAXKU
ol OpaHMOIIa CKJIAlamke CIopa3ymMa O MPU3HAKbY KPHUBHYHOL JIeJia Ca JaBHUM TY)KHOIICM.
CrpemaH je Ja TpHUXBaTH M 3aTBOPCKY KaszHy, a MpeMa HHHIMjATHUM IPETOBOPHUMA Ca
JaBHHM TYyXHoIleM, Owina Ou My moHyheHa Ka3zHa 3aTBopa y Tpajamby oa 6 Mecerw.
[Iponewmyjyhu npenmer, 3akibydyjeTe Ja TYKWJIAll UMa jake JI0Kase, a Ja OKPUBJHCHU UMa
cnabe mance naa Oyzae ocnobohen. Kommka je BepoBaTHoha mga Oucte caBeTOBalIH

OKPHUBJbEHOM /1 3aKJbYUU CIIOPA3yM:

Tabena 9: Cumyayuja 1/2

Cumulative
Frequency Percent Valid Percent Percent

Valid Hunomro 1 11 2,3 2,3
Mauo BepoBaTHO 4 4.4 9,1 11,4
BeposatHo 11 12,2 25,0 36,4
Bpio BepoBatHO 17 18,9 38,6 75,0
CurypHo 11 12,2 25,0 100,0
Total 44 48,9 100,0

Missing System 46 51,1

Total 90 100,0




Tabena 10: Cumyayuja 1/2 — no npogecujama

[Ipodecuja
Tyxunnan | bpanunan Cynuja Total
Humnomiro 1 (10%) 0 0 1
Mario BepoBaTHO 2 (20%)| 1(4,76%)| 1(7,69%) 4
BeposarHo 0] 7(33,33%)| 4 (30, 76%) 11
Bpio BepoBatHO 2 (20%)]11 (52, 38%)| 4 (30, 76%) 17
CurypHo 5 (50%)| 2 (9, 53%)| 4 (30, 76%) 11
Total 10 21 13 44

VY oBoM ciyuajy, cuTyanuja je Beh 3HaTHO Apyrauuja. ¥ MOMEHTY Y KOM TYXKWJIAl| UMa
jake mokase kpuBHIe, npexo 50% ucrnuTaHuKa OM CUTYPHO WIJIM BPJIO BEPOBATHO MPEHNOPYUHIIO
OKpHBJbEHOM HaronOy. [Ipu ToMm, OouekMBaHO, Mpeamade TYKHUONM M OpaHUOLM, JOK CyIuje

Haruwkby Ka TOME.

3. Pamnuk y UT TexHOMOMKO] pripmMu, 35 roiMHa CTAPOCTH, PaHHje HeoCy)BaH, OKPUBIBEH je
3a M3BPIICHE KPUBUYHOT Jieja omreheme pauyHapcKUX MoJaTaka u IporpaMa U TO CTaB 2,
Oynyhu na je HacTymumia mrera Koja mpenasu uzHoc ox 450.000,00 nuHapa, ¥ MOCTOjU
MOryhHOCT J1la My CyJ M3peKHE Kas3Hy 3aTBopa y Tpajamy o 3 roauHe. Mehytum,
OKpWBJbEHH CMaTpa Jia HHje KPUB 3a M3BPIICHO JIEJIO M JKEIM J1a OYHCTH CBOje MMe 0e3
o03upa Ha JyXUHY Tpajama KpUBUYHOTI nocTymnka. [Iponewyjyhu npeamer, 3akipyuyjete na
Ty)KWial uMa ciabe J10Kase, a Jia OKpUBJBEHM MMa J00pe maHce na Oyne ocinobolheH.

KOHI/IKaje BCpOB&THOha Ja OucTe caBeTOBAIU OKPHBJBCHOM J1a 3aKJbYUH CIIOPA3yM:
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Tabena 11: Cumyayuja 1/3

Cumulative
Frequency Percent Valid Percent Percent
Valid Hunomro 24 26,7 545 54,5
Mauio BepoBaTHO 11 12,2 25,0 79,5
BeposatHo 6 6,7 13,6 93,2
Bpio BepoBaTHO 3 3,3 6,8 100,0
Total 44 48,9 100,0
Missing System 46 51,1
Total 90 100,0
Tabena 12: Cumyayuja 1/3 — no npogpecujama
Ipodecuja
Tyxwunann | Bpanmmarng Cynuja Total
Hunomro 1 (10%)|14 (66, 66%)| 9 (69, 23%) 24
Masio BepoBaTHO 5 (50%)| 3 (14, 28%)| 3 (23, 07%) 11
Beposarto 2 (20%)| 4 (19, 06%) 0 6
Bpiio BepoBaTHO 2 (20%) 0] 1(7,69%) 3
Total 10 21 13 44

OBo je cuTyalnuja CIM4Ha MPBOj, C TUM LITO OBJE OKPUBJHEHU HU

y KOM cly4ajy He JKelu

criopa3yM. 300r Tora, HWjeJlaH UCIIUTAaHUK He O ca cUrypHouIhy mpernopydno cropasym, a yak HU

TYKHUOLIH.

4. Pamuuk y UT texHomnomnkoj pupmu, 35 roguHa cTapocT, paHuje Heocyl)uBaH, OKPUBJbEH je

3a U3BPHICHC KPUBUYHOT ACJIa omreheme pavYyHaApCKUX IMoAaTaka v mporpamMa 1 To CtaB 2,

Oynyhm nma je mactymwia mrera koja mpenasu u3noc ox 450.000,00 nuHapa, u mocToju

MOryhHOCT na My CyJd HW3peKHe Ka3Hy 3arBopa y Tpajamy on 3 roauHe. MehyTum,

OKpUBJbEHH CMaTpa Jia HHje KPUB 3a M3BPIICHO JIEJI0 M XKENU J1a OYHCTU CBOje MMe 0e3

0031pa Ha qyXHHY Tpajarmba KpUBUYHOT nocTynka. [Ipouemwyjyhu npeamer, 3akspydyjeTe 1a
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TYKWJIAIl UMa jake JTI0Ka3e, a Ja OKpUBJLEHU UMa ciiabe mance aa oyae ocinodohen. Kommka

je BepoBaTHOha Ja GuCTe caBeTOBAIM OKPUBJHEHOM J1a 3aKJbYUH CIIOPA3yM:

Tabena 13: Cumyayuja 1/4

Cumulative
Frequency Percent Valid Percent Percent
Valid Humornrro 2 2,2 45 45
Marso BepoBaTHO 4 44 91 13,6
Beposarno 18 20,0 40,9 54,5
Bpio BepoBatHO 9 10,0 20,5 75,0
CurypHo 11 12,2 25,0 100,0
Total 44 48,9 100,0
Missing System 46 51,1
Total 90 100,0
Tabena 14: Cumyayuja 1/4 — no npogpecujama
Ipodecuja
Tyxwunan | Bpanunnan Cynuja Total
Hunourro 1 (10%) 0| 1(7,69%) 2
Majio BepoBaTHO 1(10%)| 2(9,52%) 1(7,69% 4
BepoBatHo 1 (10%)(13 (61, 90%)| 4 (30, 76%) 18
Bpiio BepoBaTHO 2 (20%)| 4 (19, 04%)| 3 (23, 07%) 9
CurypHo 5 (50%)| 2 (9, 52%)| 4 (30, 76%) 11
Total 10 21 13 44

OBo je, BepoBaTHO, HAjCIIOPHH]a CUTYaIlM]ja, y K0joj Ou Tpebaso Ja ce JoHece OuTyKa O
yIacKy y TIOCTYMaK, jep jeé TO KeJhba OKPUBJHEHOT, YIPKOC JOKa3uMa KOjuMa TYKHJIAIl
pacnonaxe. Kao mro MoxkeMo 1a 3akJbydnMo, BehrnHa ucnuTaHuka O Mpernopyduiia cropasym

(40,9% BeposatHo, 20,5% Bps10 BepoBaTHO U 25% CUTYPHO).
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CTaBJbarba y IPOMET OMOJHUX APOTa.

1.

Hapenne detupu cutyaryje ce ogHOCe Ha KPUBUYHO €TI0 HaoBiamheHe Mpou3BOAKE U

OKpUBJBEHU j€ TPEBO3MO Yy KOJIMMa Behy KONMYMHY OIOjHE IpOre MapuxyaHe, KOjy je
MOJIMIIMja TIPOHAILIA NPUWIMKOM IpeTpeca Bo3wia. TyKuial je MOAWrao ONTYXKHHUILY 32
M3BpIICHE KPUBUYHOT Jiea HeoBlamheHe MPOU3BOAKE U CTaBJbamkbha Yy MPOMET OMOjHUX
Ipora, 3a Koje ce Mo)ke m3pehum Ka3Ha 3arBopa 1m0 12 romuHa, a 3a Koje je Beh jeaHom
ocyhuBan. OKpUBIbEHU ce OpaHU TBPAKOM Ja je y MUTalky ApPOora 3a CONCTBEHY YIOTpeOy.
Tyxunan, mehyTuMm, UMa CBeJOKa KOJU TBPAM /1 MYy je OKPUBJbEHHU jEAHOM HPUIMKOM
IPOJIa0 OMOjHY Jpory Mapuxyany. [lopen Tora, umak je MCKa3zao KeJby Jia OBaj MOCTYIAK

3aBpIIM CIIOpazyMoM, Mpeutaxkyhu kasHy 3arBopa y Tpajamy of 3 roaune. Komuka je

BepOBaTHOha Ja OHCTe caBeTOBAIU OKPHUBJBCHOM J1a 3aKJbYUH CIIOPpA3yM:

Tabena 15: Cumyayuja 2/1

Cumulative
Frequency Percent Valid Percent Percent

Valid Hunomro 2 2,2 44 44
Maso BepoBaTHO 7 7,8 15,6 20,0
BeposatHo 15 16,7 33,3 53,3
Bpno BepoBaTHO 8 8,9 17,8 71,1
CurypHo 13 14,4 28,9 100,0
Total 45 50,0 100,0

Missing System 45 50,0

Total 90 100,0

94



Tabena 16: Cumyayuja 2/1 — no npogecujama

IIpodecuja
Tyxunan | Bpanunarn Cynuja Total
Hurormro 1 (10%) 0] 1(7,14%) 2
Mario BepoBaTHO 4 (40%)| 2(9,52%) 1(7,14% 7
BeposarHo 0] 9 (42, 85%)| 6 (42, 85%) 15
Bpio BepoBaTHO 0] 6(28,57%)| 2 (14, 28%) 8
CurypHo 5 (50%)| 4 (19, 04%)| 4 (28, 57%) 13
Total 10 21 14 45

OBge cutyaruje ce, 300r 3a0paHe y0nakaBama Ka3He 3a I0jeIMHa KPUBUYHA JIeJia, 3HATHO
pa3nuKyjy O MPETXOTHUX. Y OBOM CIIy4ajy, jaurHA TY)KHOYEBHUX JIOKaza ymyhyje Ha To na je
palMOHAIHKI]E€ N0 OKPHBJHEHOT Jla NMpPU3HA KPUBHIY W J1a My CE M3pEKHE HajONaka KasHa 3a

KOHKPETHO I€J10, 3a IITa CC HSjaCHI/IHO 80% ucnuranuka.

2. OKpHBJBCHH j€ TPEBO3MO Yy KOJIMMa Behy KOJIMYMHY OIOjHE JpOre MapuxyaHe, KOjy je
MOJIMIIMja TIPOHAIIIA NMPWIMKOM TpeTpeca Bo3wia. TyXWial je MOAWrao ONTYXKHHILY 3a
U3BpIIECHE KPUBUYHOT Jeja HeoBiamheHe NMpOU3BOHE U CTaB/babha Y MPOMET ONOJHUX
Jpora, 3a Koje ce Moxe u3pehu ka3Ha 3atBopa 10 12 roauHa, a 3a koje je Beh jenrHoM
ocyhuBan. OKpUBJbEHH ce€ OpaHM TBPIHOM JIa j€ Y MUTamky Apora 3a CONCTBEHY yIOTpeoy.
Tyxwunam, Koju HeMa APYTUX JI0Ka3a M3y3€B 3aIUICHCHE IPOTe, j€ MCKa3ao KeJby Ja OBaj
MOCTYIAaK 3aBpUIM CIIOpa3yMoM, Npeanaxyhum Kka3Hy 3aTBopa y Tpajamby O 3 TOJMHE.

KOJII/IKaje BepOBaTHOha Ja OucTe caBeTOBAIU OKPHBJBCHOM J1a 3aKJbYUH CIIOPpA3yM:

95



Tabena 17: Cumyayuja 2/2

Cumulative
Frequency Percent Valid Percent Percent
Valid Humnoruro 2 2,2 4,5 4,5
Mauio BepoBaTHO 10 11,1 22,7 27,3
BeposatHo 17 18,9 38,6 65,9]
Bpio BepoBaTHO 9 10,0 20,5 86,4
CurypHo 6 6,7 13,6 100,0
Total 44 48,9 100,0
Missing System 46 51,1
Total 90 100,0
Tabena 18: Cumyayuja 2/2 — no npogpecujama
Ipodecuja
Tyxwunan | Bpanunnan Cynuja Total
Hurorro 1 (10%) 0] 1(7,69%) 2
Majio BepOBaTHO 4 (40%)| 4 (19, 04%)| 2 (15, 38%) 10
Beposaruo 2 (20%)| 8 (38,09%)| 7 (53, 84%) 17
Bpiio BepoBaTHO 1 (10%)| 6 (28, 57%)| 2 (18, 38%) 9
CurypHo 2 (20%)| 3 (14, 28%)| 1 (7,69%) 6
Total 10 21 13 44

HNako y oBOoM cnyuajy TyXKWiall pacmoiiake ca 3HaTHO ClIa0MjuM JOKa3uMa, CaBeTH
WCMIUTaHWKaA Cy YyMpaBJbeHU Ka CKiamamy Haronbe. Cmarpa ce Aa je mponaleHa omojHa Apora
JIOBOJhAH J0OKa3 3a ocyhyjyhy mpecyamy, ma je mporeHaT UCIUTaHWKAa KOjU Cy 3a Harojo0y jenBa
HEIITO Makby HETO Y MPETXOJHOM CITy4ajy.

3. OKpuBJBEHH je TMPEBO3MO y KOJIMMa Maly KOJUYHMHY OIOjHE ApPOTe MapuxyaHe, KOjy je

MOJIMIMja MPOHAIIUTA TPUIUKOM MpeTpeca Bo3wia. TyKuial je MOAWrao ONTYKHHILY 3a

W3BpIICHE KPUBUIHOT Jiejla HeoBlaniheHe MPOM3BOMB-E W CTaBJbakba Y MPOMET OTOJHUX

Ipora, 3a Koje ce Mo)ke m3pehwm Ka3Ha 3arBopa A0 12 roguHa, a 3a koje je Beh jemHoM
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ocyhuBaH. OKpUBJBEHHN c€ OpaHM TBPIHOM JIa j€ Y MUTamky Apora 3a CONCTBEHY yIMoTpeoy.

Tyxwnan, mehytuMm, UMa cBelOKa KOjU TBPAM /1a MY je OKPHUBJBEHH JEAHOM MPUIHKOM

MPOJIa0 OMOjHY Apory Mapuxyany. [lopen Tora, umak je nckazao >keJby Ja OBaj IMOCTYIAK

3aBpIIM CIIOPa3yMoM, Mpeanaxyhu ka3Hy 3arBopa y Tpajamy on 3 romuHe. Konmka je

Bep0BaTHOha Ja OHCTe caBeTOBaIU OKPHBJBCHOM Jid 3aKJbY4H CIIOpA3yM:

Tabena 19: Cumyayuja 2/3

Cumulative
Frequency Percent Valid Percent Percent
Valid Humnormro 5 5,6 11,1 11,1
Masio BepoBaTHO 17 18,9 37,8 48,91
BepoBarno 10 11,1 22,2 71,1
Bpio BepoBatHO 5 5,6 11,1 82,2
CurypHo 8 8,9 17,8 100,0
Total 45 50,0 100,0
Missing System 45 50,0
Total 90 100,0
Tabena 20: Cumyayuja 2/3 — no npogecujama
Ipodecuja Total
Tyxunan | Bpanumang Cynuja
Humomrro 1 (10%)| 3 (14, 28%)| 1 (7, 14%) 5
Maiio BepoBaTHO 3 (30%)[10 (47, 61%)| 4 (28, 57%) 17
BeposarHo 0] 7(33,33%)| 3 (21, 42%) 10
Bpio BepoBatHO 1 (10%) 0| 4(28,57%) 5
CurypHo 5(50%)| 1 (4, 76%)| 2 (14, 28%) 8
Total 10 21 14 45
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Y oBOM ciy4ajy, KOJIMYMHA OTOjHE JIPOre IMpeICTaB/ba JCTEPMHUHAHTY Koja he BoauTH
Mam0j KeJbH 3a cKianameM Haroabe. Haume, roroBo 50% mnporeHara cmarpa fa Ou y OBakBOM
Cllydajy Majio BEpPOBATHO, WJIM HHUKAKO, MPENOPYyYMIIO OKPUBJBEHOM Ja yhe y mocTymak

CKJIallama Ccropasyma.

4. OKpHUBJbEHH j€ MPEBO3MO Yy KOJMMa Majy KOJHYMHY OIOJHE IpPOre MapuxyaHe, KOjy je
MOJIMIIMja TIPOHAILIAa NPUJIMKOM TpeTpeca Bo3wia. TyXKWiall je MOJUrao ONTYXHHILY 3a
W3BpIICHE KPUBUYHOT Jieia HeoBlalNeHe MPOU3BOAKE U CTaBJbakbha Yy MPOMET OMOjHUX
apora, 3a Koje ce Moxke m3pehu kasHa 3arBopa g0 12 roguHa, a 3a koje je Beh jemHoMm
ocyhuBaH. OkpuBJbeHU ce OpaHH TBPAKHOM JIa je y MUTaky JPora 3a COICTBEHY yIoTpely.
Tyxunai, Koju HeMa JAPYrUX JI0Ka3a WU3y3eB 3aIUICHECHE JPOre, je UCKA3ao JKeby Jia OBaj
MOCTYIAaK 3aBpIIM CIIOpa3yMoM, Npemiaxyhn ka3Hy 3aTBopa y Tpajamy O 3 TOJIMHE.

Komnuka je BepoBaTHOha J1a OMcTe CaBETOBAIM OKPUBJLCHOM JIa 3aKJbY4YH CIIOPA3YM:

Tabena 21: Cumyayuja 2/4

Cumulative
Frequency Percent Valid Percent Percent

Valid Hurnomro 14 15,6 31,8 31,8
Mario BepoBaTHO 18 20,0 40,9 72,7
BeposatHo 7 7.8 15,9 88,6
Bpio BepoBatHO 1 1,1 2,3 90,91
CurypHo 4 4.4 9,1 100,0
Total 44 48,9 100,0

Missing System 46 51,1

Total 90 100,0
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Tabena 22: Cumyayuja 2/4 — no npoghecujama

IIpodecuja
Tyxunan | Bpanunan Cynuja Total
Hunourro 2 (20%)| 8 (38,09%)| 4 (30, 76%) 14
Mario BepoBaTHO 3 (30%)] 9 (42, 85%)| 6 (46, 15%) 18
BeposarHo 2 (20%)| 2 (9, 52%)| 3 (23, 09%) 7
Bpio BepoBaTHO 1 (10%) 0 0 1
CurypHo 2 (20%)] 2 (9, 52%) 0 4
Total 10 21 13 44

Mama KoJIMYuHA OIOjHE JPOTe, y CIIPE3H Ca HEJOCTATKOM JPYTUX JI0Ka3a, BOJM TOME Ja
TOTOBO HUKO He OM OKPHBJHCHOM MPENOPYYHO CKIIaname cropasyma, Oynyhu na Behe mance
uMa Ha cyherwy y pellOBHOM KPUBHYHOM TOCTYIIKY.

Criopa3zym 0 mpu3Hamby KPUBUYHOT Jieja Mopa OMTH CacTaBJbEH Y MUCMEHOM OOJUKY H
MOXKE Ce IOJHETH HajKacHWje 10 3aBpiieTKa riaBHor mperpeca (wr 313. ct. 1. 3KII-a).>®
ITucmena popma je o0aBe3Ha, jep O6e3 criopazyma y NUCMeHO) (opMH HEMa HU caMoT CIiopazyMa.
Jlpyrum peudnma, Haroj0a He MPOU3BOAM IPABHO J1€JCTBO. 3aTUM, JOTMYHO j€é Ja C€ caMo
CIIOpa3yM CacTaBJbEH y MHUCaHOj (hOPMHU MOKE MOJHETH Ccyny Ha Bepudukaiujy. OBo je 3Ha4ajHO
u 300T 3aBolema cropazyMa y CyJACKE perucTpe, A0CTaBjbamba CIopasyMa CyAUjH Ha Tperjen
KaKko OM YTBPAMO 1a JM Cy CBH HCONXOAHH YCIOBH HCIYBEHH H CIL°>' AKO KPEHEMO Of
YrOBOPHE MPHUPO/IC Criopa3yMa O MpU3Halky KPUBHYHOT [elia, Kao cropasyma Sui generis, gohu
hemo 110 YMEHEHUIIE /1a CTIOpa3yM caM IO ceOM He MPOU3BOJIM HEMOCPEIHO /ejCTBO, Beh cimyxu
KA0 TMPaBHH OCHOB 3a JIOHOIIEHE NPecyle y KPHBHYHOM MOCTYIKy.>>® Ha Kkpajy, cMaTpamo 1a

IIpaBO Ha OAYCTAHAK OJ 3aKJbYUCHOI' CIIOpasyMa Tpe6a HIIaK OaTHu OKPHUBJBCHOM, aJId HC U

TY’KUOLLY.

28 1o crapom 3KII-y, cnopazyma o mpu3Hamky KPUBUIHOT Jiejla Ce MOTao MOJHETH HajKaCHH]jE 10 3aBpIIeTKa MPBOT
pOoUHIITA 32 OApKaBame riIaBHOT npeTtpeca (di. 282(a). ctas 3. crapor 3KII-a).

57 1. Huxomuh, Cmpanauku cnopasym o kpusuyu, 69.

58 B. Byphuh, Cmpanauxu cnopasym o npusuarsy kpusuunoz deia y kpusuurnom nocmynky, 90,
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Cnopa3yMm o0 mpu3Hamy KPUBHYHOI Jela ce, ako ONTYXHHUIA JOII HHUje IMOJHECEHa,
MOJHOCH CYAMjH 3a TMPETXOAHM IMOCTYNaK, a HAKOH IMOJHOIICHA ONTY)KHUIIE MOJHOCH Ce

npenceaHuKky pacmpaBHor Beha (win. 313. cr. 3. 3KH-a).259

N3 omako nmare Qopmynammje
3aKJpydyje ce Ja MOAWTHYTa ONTYXHHIIA HUjE YCIOB 3a 3aKJbYUCH-E¢ CIopa3yma, IITO je HeKaaa
owio crnopuo. Cama, kaga je neduHHMCAH IMMOYETHM MOMEHAT O] KOTI' je Moryhe CKIIONMUTH
CIIOpa3yM, jacHO je Ja MCTH MOXe OWUTH 3aKJbydeH M Tpe W HAKOH IMoJAu3ama ontyxHuie. OH
CBaKako MMa CMHUCJIa TEK HAKOH IMOAM3ama ojromapajyher akra, a Hapenba o crnpoBohemy
UCTpare NpeAcTaB/ba OJUIYKY y KPUBHYHOM IIOCTYNIKY IOTOJHY 3a cropasym. Hako ce
MPEroBOpM MOTY OJIBHjaTH M Tpe M IOCJIe TOJHOUICHa HCTOT, CaM CIIOpa3yM C€ MOXe
3aKJbYYUTH TEK TI0CIIC JOHOIICHa HaBeJeHe HapeaOe. ONTyKHU aKT MOXE Jia ce jaBu y hopMu
Hapenbe o copoBolhemy WHCTpare, ONTYKHHUIE, ONTYKHOI Tpeajora WIH HENOCpeaHe
ontyxH#uie. Tek y 0Boj (a3u MOCTyNKa jaBibajy c€ KOHKPETHHU €JIEMEHTH Ha OCHOBY KOjUX MOKE
na aohe 1o cnopazyma, y3 HCTOBpeMeHO u3beraBame MoryhHux 3noymnoTpeba. Hapenba o
CIpoBOhelY HCTpare ce MOHOCH IPE WM HEMOCPEIHO IOCNe NPBE JOKa3HE pajimbe, KOjy Cy
MIpeIy3emH jaBHH TY)KHUJIAIl FJTM TIOJUIHja Y IPEAUCTPAXKHOM IMOCTYIIKY, 8 HajKacHUje Y POKY O]l
30 maHa oj JaHa Kaja je jaBHH TYXHJIAIl 00aBEIITeH O MPBOj JOKA3HO] PallibU KOjy j€ TIOTUIHja
npenysena (wi. 296. cr. 2. 3KII-a). bBynyhu na ce kao cacraBHU J1e/10BH Hape0e jaBibajy JTUYHU
MOJIAl OCYMEMUYEHOT, YHHEHUYHU ONMC Jeja, 3aKOHCKM Ha3WB JieJa U OKOJIHOCTH M3 KOJUX
npousuiaaze oCHOBH cyMmmbe (wi. 296. ct. 3. 3KII-a), To je JoruyHO Ja TeK HAKOH OBOT MOMEHTA
CTpaHKe MOTY MPHCTYIHTH 3aKJbydemy cropasyma. Ilpu Tom, oBme Tpeba Harjacuté na y

Pa,Z[HOj Bep3I/IjI/I 3akoHAa O M3MEHaMa U AO0ITyHaMa 3aKOHHKA O KpUBUYHOM HOCTynKy,ZGO

Koja
HUKaJa HUje CTyIHJIa Ha MpaBHY CHary, oBa oJipe16a Huje 6una npeasulena, ocraBsbajyhu Tako
camo KpajibM MOMEHAT J0 KOT je Moryhe 3akibyueme cropasyMa. Tek HaKOH LITO ca3Ha 3a Koje
KPUBUYHO J1eJI0 he Ty)KWIIAIITBO /1a CIPOBOJIU UCTpary, OKPUBJHEHN MOJXKE J1a TIPH3HA U3BPILCHE
KPUBUYHOT Jiefa. Y CyNpPOTHOM, IpaBa OKpPHUBJbEHOT Ou Ouia HapymeHa. He Mojke OKpUBIbEHH
Jla 3aKJbY4d CIIOpPa3yM KOJUM IIPU3HAj€ M3BPUICHE jeIHOT MM BHIIE KPUBHUYHUX JAeia Yy
MOMEHTY Yy KOM jOII YBEK HE 3Ha 3a KOje ra KPHBHYHO JIEJIO, WJIH Jiejia, TEPETH TYKHUJIAIITBO.

Jlpyrum pedrMa, ako OMCMO YCBOJHIM PELIEHE 10 KOM OM OKPUBJBEHH MOTrao Ja CIOpa3yMHO

NpU3HA U y paHujoj Gas3u, oH O MOpao J1a TYKUOILY MPYKU jelHy BPCTy OJaHKO MpHU3Haka, Ha

9 [pe HajHOBHjUX H3MEHa, CIIOPA3yM C€, YKOIMKO ONTYKHHI[A jOII HUje GHIIa MOIHECEHA, OIHOCHO TPEICETHIKY
BaHpactpaBHor Beha (. 282(a). c1. 4. crapor 3KII-a).
%0 Pasna Bep3Kja 3aKkoHa 0 M3MEHaMa U JI0IlyHaMa 3aKOHUKa O KpUBUYHOM MocTynKy of 16.11.2012. roaune.
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OCHOBY KOje O Ty)KMJIaIl CacTaBUO YUEH-CHUYHH OIUC KPUBUYHOT JieJla ¥ TIOAHEO ONTYKHH aKT.
Jpyro, oBakBa oapenda Ou Owia y koHppoHTanuju ca oapendoom wiana 317. cr. 1. 1. 1, panuje
282. cr. 8. 1. 1,%" kojom 3aKoHOMABAIl 3aXTEBA 1A OKPHBJHCHH CBECHO IPU3HA H3BPLICHE
KPUBUYHUX JIeJla Koja Cy IMpeAMET ONTyx0e, a ITo je HeMoryhe Kajga ONTyXKHOT aKTa HeMa.

Jlakie, cnopa3yM O NpH3HAaKY KPUBUYHOI Jiela MMa CBOj€ OINpPaBIame YKOIHUKO Ce
MOMEHAT HETrOBOT 3aKJbydeHa IOCTaBH HAKOH JIOHONICHA oOjAroBapajyher akra y Kome je
KOHKPETH30BaH YMILEHUYHU OIMHKC JeJla U HhEeroBa MpaBHA KBanudukanuja, a To he Hajuemhe
outu ontyxHuna. Ho, cMarpamo na Tyxuial, Uako UMa U CYIPOTHHX CXBaTama, He Tpeba ja
3aKJby4CHEM CIOpa3yMa IMpecTaHe ca CaKylbameM J0Ka3a, Beh Tpeba ja To HAacTaBH, Kako OU
uMao 1WTo jauu npeamer. OBO MOroTOBO BaXKHM YKOJIMKO CE pajy O MOCTYIKY y KOME MMa BUIIE
OKPHBIBCHHX, 4 CaMO TOje[MHH 3aKJbyde Haroa0y.”®> HakoH YCIICIIHO OKOHYAHKX IIPEroBOpa,
Tykunan he y mucMeHoj GopMH CacTaBUTH CIIOPa3yM M YIYTUTH Ta Cy1y Ha yCBajarme, OJHOCHO
OLICHY HErOBe NPHUXBATJbUBOCTH. [locTynmak Koju je A0 OBOr MOMEHTAa YCIEHIHO TE€Kao caja
Tpeba 3aBpIIUTH JOHOIIEeweM npecyne. Crnopasym he moTmucaTH CBH CYOJeKTH KOJU CYy
YUECTBOBAJIM Y HeTOBOM 3aKJbyUehYy: Ty)KUJall, OKpUBJbEHU U Opanuial. Crnopazym Ou Tpedano
Ja moTnuiie u omreheHn, YKOJIMKo je obemreheH Mo OCHOBY MMOBHHCKOIIPABHOT 3aXTEBa MIIH
JPYTUX 3aXTeBa KOjU MOTy OMTH MOCTaBJ/beHU y criopazymy. OH ce y 0Boj (dazu Moxe U oapehu
MMOBHMHCKOIPABHOT 3aXTeBa, 3aTUM MPHUCTAaTH Ha oApeheHn €0 MMOBHMHCKOIIPABHOT 3aXTEBa, a
7a IPYTH 70 TPaXH Y MapHUYHOM IIOCTYIIKY, FUIM Jia TIPUCTaje Aa y HeauHu Oyne ynyheH Ha
MApHHYHA TOCTyNak. Y CBakoM Ciydajy, ako oBmamhieHO ImMIe’® HHje ITOCTAaBHIO
MMOBHMHCKOIPAaBHH 3aXTEB, JaBHU TyXHJall he ra mpe 3akibydema Cropasyma M03BaTH /1a UCTU
noanece (wi. 313. ct. 6 3KII-a).

OBakaB cropa3yM TYKHJIAIl JI0CTaBJba Cy/ly Ha JaJbU MOCTYMNAK, 3aj€HO ca CIy>KOeHUM
Oenemkama O TperoBapamy, 3alMCHUKOM O TNPU3HAKY HM3BPIICHAa KPUBHYHOT Jiela W CBUM

. . 264 .
JI0Ka3MMa KOjH TOTKPEILUbY]y TpHU3Hame.”  3aKOHOJaBal] jeé MPOMNHCao Ja Ce CIopa3yM o

2L B Byphuh, Cmpanauku cnopasym o npusnarey Kpusuunoz dena y Kpusuurom nocmynky, 90.

2\, Delibagi¢, Has. deno, 274-275.

%83 T]ox onamhennM JTHIEM 3aKOHOABALL OAPA3yMEBa CBAKO JIHIE KOje je OBIamheHo fa TaKaB 3aXTeB MOCTABH y
napHrIHOM NocTynKy (wi. 253. cr. 1. 3Km-a). O Tom Bunetn ommupauje yv: C. bejarosuh, Quimehenu y xpusuunom
nocmynky, Hou Canm, 1993; C. bejatoBuh, Jasno myoscurawmeo u auye owmehenHo KpusuuHum Oenom, y:
Jasnomyaxcunauxu npupyunux, beorpan, 2009, 305-311; A. Huxkesuh, Umosunckonpasuu 3axmee owmelienoe y
KpUBUYHOM ROCMYNKY, Marucrapcku pan, Kparyjesarn, 2009.

%4 OGaBesHo YnyTcTBO 0 NpUMEHH U 3aKJbyuely Cropasyma o Ipu3Hamy KpUBHILE, 222.
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NpU3HAKY KPUBHYHOT Jela MOAHOCH Cy/ly HajKacHHje 10 3aBpIIeTKa riiaBHOr mperpeca.’®® Op
TOT MOMEHTa, CyJl TIOCTaje aKTHBHH BHHOBHHMK OCTaJUX Jorahaja y MOCTYIKY CHOpa3yMeBama.
3a 0JUTYy4YHBabE O BEMY, IIPE MOJAHETE ONTYKHUIIE, HA/IJICIKAH je Cyuja 3a MPETXOJHH MOCTYIAK,
KOjH, Ha OB3j HAYMH, JO0M]ja jOIII jelaH 3a/1aTaK Y KPUBUYHOM IOCTYIKY. Y KOJIHUKO j€ ONTYXHHIIA
MOJTHETA, 33 OJITYYHBaKE O Criopazymy Ouhe HaluiekaH npeaceHUK Beha koje cyau Ha TiIaBHOM
npetrpecy. Y cBakom ciyuajy, 3KII-om je jacHo onpehena ¢yHKIMOHATHA HAUICKHOCT Cyaa y
oBoM mocTynky. O criopa3ymy yBeK oJjIydyje Cyauja Kao mojeauHar, a Hukanaa sehe. Jlakie, To
j€ WM cy/rja 3a MPETXOHH MOCTYIAaK WIH MPEICETHUK paclpaBHOTr Beha WU CyAuja 1MojearnHaIl
3a jiefia 3a Koja ce CIpOBOM CKpaheHu KpUBUYHH TOCTYTIAK.

Moxemo pehu ma 3akoHomaBal] mpaBH Mojaeny u3Mmely cropazyma 3aKJby4eHOT Ipe
cacTaBjbamba ONTYXHHUIIE M OHOI HAKOH MOJW3ama ONTYKHHUIE. Hanme, YyKOJIHMKO CTpaHKe
3aKJbyde CIOpa3yM Ipe MOAN3amba ONTYKHUIIE, Ta/la ONTYKHUIA YNHU CACTABHH JICO CIIOpazyMa
U TYXWIall je 3ajeJHO ca cropazymoM JocrtaBiba cyny (wi. 313. cr. 4. 3KII-a). Mako y oBoj
oJipe/I0V HeMa HUIIITa CIIOPHO, MOXKEMO TIOCTABUTH THTAKE Ja JIM je UCIIPaBHH]E MPOIKCATH Ja
ONITY)XHHIIA YMHU JIe0 Criopa3yMa Win oOpHyTo. Ha HauMH Ha KOjH je TO MPOMHCAHO CTHUYE Ce
YTHCAK Jia je TJIABHU aKT Y OBOM IOCTYIIKY CIIOpa3yM, a Jia je ONTYKHHIIA CIIOPESIHU aKT KOJH CE
nocTaBiba y3 wera. Ho, na i je To ucnpasuo? [1o HanieM munubemy, Huje. ONTY)XHU akT Tpeda
Jla Ma IJIaBHY YyJIOry, jep he eBeHTyallHu KacHHUjU MOCTYIakK Jia ce 6a3upa Ha memy. A, Ty ce

0TBapajy HOBa nuTama. Beh y HapenHoj oapendu, 3akoHoaBall npeasuha 1a ce Ha ONTYXHUILLY

%5 Kao mTo cMO HABEIH, MpeMa HeKaJallleM pellieiby CIOpasyM Ce MOrao MOAHETH HajKaCHHje [0 3aBpIIETKA
NPBOT POYMINTA 32 OJp)KaBame INAaBHOI mperpeca. OBAe ce MOCTAaBJbAIO MHUTAkhE KOje je TO MPBO POUMILITE 32
olpkaBame TaBHOT mperpeca? Jla OGMCMO ONrOBOPWIIM HAa OBO IHTAaEke MOPAMO KPEHYTH OJ IOjiesie KPUBUYHOT
MOCTYIIKA, @ HAPOYMTO OJ] [TOJIeJie TJIABHOT MpeTpeca Ha eTare. [ JIaBHU MpeTpec ce cacTojao oJf MeT eTara: OTBapambe
3acelarba, MOYETaK IJIaBHOT TpeTpeca, caciyllambe ONTYKEHOT, JO0Ka3HU IOCTyNaK M 3aBpliHe peun crpaHaka. C.
bejarosuh, Kpusuuno npoyecno npaso, 53. Ha ocHOBY oBe mojiene najbe 3aKkbydyjeMo Ja MOXKEMO Jia U3BOjUMO
OTBapame 3aceama O]l OCTallC YSTUPH eTale, KOje MOKEMO CBPCTaTH y Ii1aBHM nperpec. Cajia, mpakca je mokasaa
Jla pOUMILTE MOXeE Ja Ce OJIPXKH, a 1a TIaBHU NpeTpec n3ocrane. [aBHu nperpec he nzocratyu y ciydajy aa ce HUCY
UCITyHWJIE TIPETIIOCTaBKE 3a HHETOBO OJpXkaBame. Kao mocienuma Tora jaBjbao ce HMMIIEPATHUB IIOAHOLICHA
cropasyMa Ha BepU(HKaIMjy CBE J0 3aK/byuerha OTBapama 3acelama, Wako IJaBHU IpeTpec He Oyne oxapiKaH.
[Mognomeme cnopazyma Ha HOBoM pouniity Hehe Outn Moryhe, jep Bume Hehe OUTH y NMUTaky MIPBO POUMUILTE 32
oApXaBame TIaBHOT mperpeca, Beh nmpyro. [logHommeme cnopazyma y TOj CHUTyalldju WMajo OW 3a TMOCIETUIly
ondalyBamke UCTOT O] CTPaHE Cyla Kao HEJI03BOJbEHOT. YKOJMKO TIJIaBHHM IPETPEC MOYHE Ha MPBOM POUMILTY,
cropasyM MO)Ke OWTH IMOJHET 0 HerOBOT 3aBpLIETKA, OJHOCHO MOMEHTA OJylaramba WM MPEeKUuAama TIIaBHOT
mperpeca. TuMe je 3aKoHOAABAI] TOKYIIA0 /1a yOp3a KPUBHYHHU MOCTYIAK M YIMHU I'a eKOHOMHIHHjUM. B. Byphuh,
Cmpanauxu cnopasym o npusHary KpUsUuHoz 0eida y KpusuuHom nocmynky, 90. Mnak, Temko J1a je nocrynak Morao
MOCTaTd Op)KM JlaBarbeM MOTYNHOCTHM 3a MOJHOILICHE CIHOpa3yma [0 3aBpIIETKa MPBOT POYHMINTA, TOTOTOBO
npwInKoM cyhema 3a Jakia KpUBHYHA Jiesia, ¥ JOHEKJIE 32 CPehe TEeIlKa, Kaaa JI0 3aBpIIeTKa NPBOT POYMINTA U
TOTOBO 11eJ10 cyhere MOrIo OUTH OKOHYAHO.
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KOja ce JIOCTaBJba y3 CIIOpa3yM HE MPHUMEBY]y oApeade o meHOM ucnuTuBamy (wi. 313. cr. 4.
3KII-a).

VY pemewy Koje BUllle HUje Baxkehe, 3aK0HOABAIl je CBOjEBPEMEHO MpenBueo, Beh y
YBOJHUM pa3MarpamuMa O CIopa3zyMmy, AOAAaTHY 3aIUTUTY 3a OKpuBJbeHOr (wi. 282(a). cT. 5.
ctapor 3KII-a). Teopercku, Moryha je cuTyalyja ja OKpUBJbEHU U TY>KUJIAIl 3aKJbyde CIIOPa3yM,
KOJU TYXKHJIAll IOTOM HE JIoCTaBH cyny. Ha Taj HauuH, TyXKuiai IpaBH JEIHO OJCTYIMAE OJ
criopa3yma | IOHallla ce Kao Jla UCTH HHje HU 3aKJbydeH. 300T TOra je 3aKOHOaBal] H3PHIUTO
naBao MOTYNHOCT OKPHBJBEHOM M H-ETOBOM OpaHMOILY Ja C€ y MPUTOBOPY MPOTHUB ONTYKHHIIE
M030BY Ha 3aKJby4eHH criopazyM. [IpuroBop nmpoTuB oNTyXHHUIIE CE MOTa0 MOHETH CYIY Y POKY
Ol 0caM JaHa O] JaHa JocTaBibama ontyxuuie (wi. 271. ct. 1. crapor 3KII-a). bynyhu na
3KII-om HuCy Ounm oapeheHn HH caapKMHA HUTH €JIEMEHTH IPUTOBOPA, 3aKJby4ak je Ouo jaa ce
OITY)XHHIIA MOTJIa HANaJaTH U U3 YMICHUYHUX M U3 TMPABHUX pas3iora. Y mEeMy Cy Ce MOTIH
M3HOCUTH HOBE YHMH-CHMIIE M JIOKa3H, 3a KOje HHUje MocTojaja obaBe3a Jia ce J1a 00pas3lioKeme
300r yera ce Tek y mpuroBopy npeanaxy. C 003upomM Ha HaBelIEHO, 3aKOHOJABAI] j& AUPEKTHO
MPONKCA0 J]a Ce OKPUBJbEHU W OpaHWIAll MOTY y NPHUTOBOPY MPOTHB ONTY)KHHIIE MO3BATH Ha
3aKkJbydeHH cropasyMm. OmnpaBaame 3a OBakaB IOCTYNAK CE€ Hala3mwiIo y JkKeJbu 3a Behowm
3allITUTOM OKPUBJHEHOT, HAKO je TIOCBE JIOTUYHO, U 0e3 oBakBe ofpende, 1a Ou ce OKPUBIbEHU U
OpaHMJIall NO3MBAJIM Ha CIOPa3yM y TakBUM CHUTYyallMjama, ald je OBO OMO HajCUTYpHUJU U
HajOpKU HauMH 32 IOCTU3AE KEJHEHOT 1INIbA.

Yxugame MOTyhHOCTH 3a HCIUTHBAKE ONTYKHHUIE IUKTUPAHO je, TIpe CBera,
pasno3uma epHUKacHOCTH, alli je MUTame Ja JIu he OBaKBUM peUIeHhEeM HCTU LUJb OUTH U
nocturayT. OCHOBHO IUTame OBJIE jecTe: mTa he OUTH ca ONTYKHULIOM YKOJIMKO CIopa3yM Oyje
on0ujeH wiaM oxbadeH? 3aKOHOJABAll HE Jaje IMOTIYH OJrOBOpP Ha OBO murame. JlyOsbom
aHAIM30M CIlopazymMa MOXXeMO H3BYhM 3akJjbydak jJa he ONTyXXHHUIAa Ja Jedu CyAOuHY
criopazyma, MO MPUHIUIY Ja CIOpelHa CTBAap Jeiu CyAOMHY IJIaBHE cTBapu. Yak ce Moxe
u3ByhH M 3aKJby4ak Jia je yrmpaBo 300T OBOT MpaBUJIa HAa MPBO MECTO M CTaBJbEH CIIOPa3yM, a Ha
npyro onrtyxuuna. Cyn, na 6m oabuo crmopasym, Tpeba Ja yCTaHOBH MPHUCYCTBO JE€THOT O]
pasnora 3a o0ycraBy nocrtymnka. 300r Tora oapenda 0 HEMCIUTHBAKY ONTY)KHHUIIE UMa CMUCIA,
jep he cya cBakako Ja Mpeucnuryje cropasyM 300r yTBphuBama UCTUX Yh-eHHUIa. HakoH 1miTo
cyn Hahe 1a cToju HEKH O] pa3Jiora 3a 00yCcTaBy MOCTYIIKA, cya he o70uje criopa3yM U peuiemheM

o0ycTaBUTH KpUBHUYHM MocTynak. M Ty Hema HumTta criopHo. MelhyTum, OHO HITO je CIIOPHO

103



jecre mta he cya yYuHUTH Y CUTYyaIlMju KaJa CTOJH HEKU JPYTH PasJior 3a 0A0M]jame cropazyma,
OTHOCHO HEKH O] pasjiora 3a onxdaluBame cropadymMa. Y TPBOM CIIy4ajy, 3aKOHOJaBall
MpoIKCyje aa ce moctymak Bpaha y ¢a3y npe 3akibydema cropazyma (wi. 318. cr. 2. 3KII-a). ¥V
KOHKPETHOM CJTy4ajy, MOIITO ONTYXXHUIIA Y TOj a3y joul HUje Ouia MOoIHECeHa, jep je Cropa3syM
cacTaBJb€H paHHje, OCTynak ce Bpaha y ¢a3y onryxema. M THMe Kako TPOUIKOBH KPUBHUYHOT
MOCTYIIKA, TAKO W BpeMe, HUCY cMameHH, Beh camo yBehanu. Ymecro noBehane edukacHocTn
MOCTYINKAa JOOMIM CMO HEIITO CacBUM CYMpPOTHO. JacHO je ma cy y oapeheHoMm cTeneny
3amTuheHa mpaBa OKPUBJEEHOT, MaKap y OHOj chepH Tae UcTa He 3JI0yNoTpedshaBa, ajau ako je
TY)KWJIAI] CBAKaKO IMOJHEO ONTYXHHUILY, TpeMa BaxkeheM peliermy, UcTa ce yHUIITaBa, a TYKHUJIAI]
he ma cactaBu HOBY, BepoBaTHO HCTy. Jom Behu mpobiem mocToju y ciydajy oadaluBama
criopa3dyma, Ijie 3aKOHOJaBall aliCOJIYTHO HUIITA HE MPOIMHUCYje, OCHM Jla TaKBa ONTY)KHHUI[A HE
NpoJia3y MOCTYMaK UCIMTHBAbA, & CAMUM THUM, Ha K0j CE HE MOKE JIaJbe BOJUTHU TOCTYIIAK, 114 je
JIOTHYHO CaMoO 3aKJbYYUTH Ja ce mocTynak Bpaha y (asy koja je mpeTxomwna 3aKkibyuckwy
criopa3yma. 300T cBera HaBeJICHOT, IIPUKJIAmbaMO Ce CTaBy Jia OM OMJIO UCIIPABHO MPOIUCATH J1a
ce cropa3yM MOXeE IMOJHETH CyJy TeK HAKOH MOTBphHBama ONTYXHOI aKTa, U TUME OU ce

2
3a00HIUIM OMUCAHHU TIPO6IeM. 2%

2.5. MNPEJAMET CIIOPA3YMA O IPU3HAKLY KPUBUYHOT JEJIA

[Ipeamer cnopazyma o MpU3HaBHy KPUBHYHOT jena je perynucan wianoMm 314. 3KII-a.
OBHUM 4JIaHOM TPONHCAaHU Cy €IEMEHTH KOje MOpa Ja CaJApKH CBAaKU CIIOPa3yM O MPHU3HABY
KPUBUYHOT JIeJla U elleMEHTe KOje MOXKe, alli He Mopa Jaa caapxku. [pyrum pednma, cBaku
Criopa3yMm uma cBoje obaBe3He U (hakynratuBHe enemeHTe. O0aBe3He eneMeHTe Mopa Ja CaapKu

267
CBaKH CTIOpa3yM, U BbUX UMa IIECT, Tla 0€3 ’UX HEMa HU CIopa3yMa. " Tu enementn cy:

%6 Tako m: U. Mummwym, b. Crauxosuh, Haonexcnocm kpusuunoz eannpempecnoz eeha y asu ucmpaze u
onmydcera — npobremu y npaxcu, y: Cyhere y pasymmom poxky u Opyeu KpPUBUYHONPAGHU UHCIPYMEHMU
adexeamnocmu opaicasme peaxyuje na kpumunarumem (yp. C. bejarosuh), 3narubop, 2015, 573.
%7 Cagpoxaj criopasyma o MpH3HAKBY KPUBHYHOT AeNa je mpe GHo perymmcan wiaHoM 2826. IIpema TOM pelemsy,
CIIOpa3yM Ce cacTojao oJ YeTHpHU 00aBe3Ha U TpH (aKynTaTuBHA enemeHTa. O0aBe3HH €IEeMEHTH Cy OWIIH:

1. mpu3Hame KPUBHILE,;

2. yrBpheHa BUCHHA Ka3HE U ApYre KpUBUYHE CAHKIIUje KOje fie OKpUBJLEHOM OUTH U3pEUeHE;

3. TpPOUIKOBU KPUBHYHOT MOCTYIKA U IMOBHHCKOIIPABHH 3aXTEB;

4. oapumname cTpaHaka M OpaHHOIA O IpaBa Ha ’kaj0y MPOTUB OJUTyKe Cy/a JOHECEHEe Ha OCHOBY CIOpa3yMa

0 NpU3Hamky KPHUBUIIE.

®akynTaTHBHU €JIEMEHTH:

104



Ll

6.

OTIMC KPUBUYHOT JIeja KOj€ je MPeaMeT ONTYXKO¢E;

NPU3HAKE OKPUBJHCHOT /1A j€ YYMHUO KPUBUYHO JIEII0;

CIIOpa3yM O BPCTH, MEPH MJIH PACIIOHY Ka3HE WJIH JPyre KPUBUYHE CaHKIIH]C;
CIIopa3yM O TPOIIKOBHMAa KPHUBUYHOI' IIOCTYIIKA, O OAY3MMalhby MMOBHHCKE KOPUCTHU
npuOaB/beHE KPUBUYHUM JIEJIOM M O HMOBHHCKOIPABHOM 3aXTEBY, YKOIHKO je
MOJTHET;

M3jaBy O OJIpUIAEhy CTpaHAKa M OpaHHOIA O IIPaBa HA JKaJI0y MPOTUB OJUTYKE KOjOM
j€ Cyn y MOTHYHOCTH MPUXBATHO CIIOPAa3yM, OCUM Yy CIIy4ajy Kaja je 3aKOHOJaBail
W3PUYUTO TPOMHCA0 MOTYNHOCT 32 M3jaBJbUBAKE JKAJIOE;

IIOTIIMC CTpaHaKa U 6paHI/IOHa.

[lopen HaBeneHWX elieMEHATa, 3aKOHOJABall je MPOMKCA0 M Ja CIopa3yM MOXeE Ja

caapxu u Tpu (pakynraruBHa enemMeHTa. To cy:

1.

M3jaBa JaBHOT TY)XHMOIIA O OJAYCTajamby O]l KPUBUYHOT TOH-CHha 3a KPUBUYHA Jela
Koja HUCY oOyxBaheHa criopa3yMoM O MpHU3HAKY KPUBUYHOT JETa;

M3jaBy OKPUBJREHOT O MpHXxBaTamy obaBe3e m3 wiana 283. cr. 1. 3KIl-a (o6aBe3e
KOje TY)XWJIall MO’KEe /1a HaMeTHE PUMEHOM Hadela OTMOPTYHHUTETA), O YCIOBOM
na mpupona obaBese omoryhaBa Ja ce 3all04HE Ca HEHUM H3BPIICHEM IIpe
MIOJIHOIIEH:A CIIOpazyMa Cyady;

CIOpa3yM y TIOTJIely UMOBHMHE TMPOUCTEKIICE M3 KPUBHUYHOT Jena koja he OuTh

0Jly3€eTa 0J] OKpPUBJHEHOT.

YV nmamem H3jaramby onucahemMo cBe elmeMeHTE I(Oje CalIp’Ku CIOopa3yM, U TO KakoO

obaBe3He Tako ¥ (pakyaTaTHBHE, HAPABHO, ITOYEB 0J1 00aBe3HUX erneMeHara kao conditio qua non

3a CBaKM CIIOpa3yM O MpH3HaBY, a HaKOH Tora hemo o6jacHuTH U pakynratuBHe enemenTte. Kao

LITO j€ BUJJBUBO M3 JIOCAJALIBLET IPUKA3a, Pad CE O CKIOIY Pa3HOBPCHUX €JIEMEHATa, OJ1 KOJUX

CBaKH 3acily’Kyje oJiroBapajyhy naxmsy.

1. omycraHak jaBHOT TYXXHOIA OJ1 KpUBUYIHOT TOHBEHA 32 KpUBUYHA Jjelia Koja Hucy oOyxBaheHa ciopazymom
0 IIPU3HAKY KPUBHIIE,

2. TpuCTaHaK OKPUBJHEHOT HA MCIYHIHCHE jeJHe WM Bulle o0aBe3a koje cy mpomnucane dianom 236. 3KII-a
(oGaBe3e koje ce MOT'y HAMETHYTH [IPUMEHOM Hadella OMOPTYHHUTETA);

3. obaBe3a Bpahama HMOBHHCKE KOPUCTH CTEUCHE M3BPLICHEM KPUBUYHOT JI€NIa, OJJHOCHO, oOaBe3a Bpahamwa
IIpeaMeTa KpUBUYHOT JIeJa.
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3. OBABE3HHU EJIEMEHTH CIIOPA3YMA O IIPU3HABY
KPUBHUYHOTI JEJIA

3.1. OIIMC KPUBHUYHOT AEJIA

3akoHO/aBall, Ipe CBera, MpoIUCyje Aa cropa3yMm Tpeba Ja caJp:Ku ONMHUC KPUBHUYHOT
nena koje je mpeamet ontyxoe (wi. 314. ct. 1. 3KI1-a). HapaBHo, paau ce 0 YHEHEHHYHOM OIHCY
KpUBUYHOT joralaja Koje je mpeaMeT MocTynka. Tek ca MOTIyHUM YMEEHUYHUM OMHUCOM Jiena
MOTYy C€ OIICHUBATH M pacBeT/haBaTH cBe okosHOocTH. OH Mopa Ja Oyae cBeoOyxBaTaH U Jia ce
OJIHOCH Ha KOMIUIETaH omuc norahaja U3 Kojer ce MOTY YTBPAUTH CBU eleMeHTH Ouha
KPUBHYHOT JeNa, OJHOCHO, BHIIE JeNa YKONMKO ce pagd o crTuuajy.’® V peammsammju ose
3aKOHCKE HOpME MOXeE Jia ce I0jaBH HEKOJHMKO auieMa. [locTaBipa ce murame, mTa TO 3HAYH
,,OITUC KPUBUYHOT JIeJIa KOje je mpeaMeT onTyx0e*, ofHOCHO uuju omuc Tpeda faa Oyne HaBeaeH
(oxpuBsbeHOT WK Ty)uola)? [Turame je Ha MeCTy, MOCEOHO y CUTYaIMju Kaja HHUje 3aBpIlCH
IIOCTYIAK J0Ka3MBaWba, OAHOCHO MOCTYHAaK Jl0Ka3uBama je OuTHO ckpaheH. OKpHUBJbEHH YBEK
uma ,,CBOj“ MoTJe]l Ha KPUBUYHO IO MOYEBIIN Of 00jallmheha MOTHBA, YCIOBA U OKOJHOCTH
KOj€ Cy MOCTOjaJie Y MOMEHTY M3BpIleHha (OAHOCHO KOje Cy My MPETXOAUIIC WITH CIICIHIIE), T1a JI0
peaNHUX pPajalkH MojeuHUX yuia (paame omTeheHHX, OJHOCHO JKpTaBa, CaydeCHHKa, yJOore
cBefoka, uta). CaBUM JIpyradyujy MorJie]l Ha YHECHUYHH CKIION KPHBUYHOT JeIa MOXE Ja MMa
tykunail. Heku iyt usmel)y wuxosa 1Ba Buljera Mory ja Oyay Beuke (OMTHE) pasiuke.

VYKOIMKO OKPWBJHEHH M jecTe M3BPIIMJIALl KPUBUYHOT JIeNa, TO HE 3HAYM J1a CY HEeMy
MI03HATe CBE OKOJIHOCTH Jefa Koje Tpebda na yhy y ,,onuc®. Ha npumep, oKpuBIbEHH j€ MOTrao Jia
Oyzne y adexTy, moJ yTuiajeM ankoxoina win Apora. OH 00jeKTUBHO 4ecTO HHje Y MoryhHocTH
Jla OTMa3| CBE €JIEMEHTE W3 O0jeKTHMBHOI KOMIUIEKCAa KPHUBHYHOT JIeNla YaK M YKOJHKO HHCY
MIOCTOjaJIM YHYTPAIIkbU HEMOBOJbHU (PAKTOPU KOJU YTUYY Ha HErOBY CIIOCOOHOCT MEpLENLuje U
pasyMeBama JelllaBakba y MOMEHTY Wu3Bpuiewma (Hnp. Behm Opoj H3BpIIMIALA, CIIOKEHA
CUTyallMja, HeXaTHa KpHUBHYHA JeNla, EeKCTPEMHH YCIOBH OKpPYXEHha WM HENOBOJbHU

atMoc(epcku ycioBH, UTH.). [Ipema ToMe, Kajga je y NMHUTamy OKPHUBJbEHH (MPETIIOCTABIHCHU

268 .
. Hukomuh, Cnopasymu o npusnasary Kpusuunoe Oeid Kao penpesenmamuerHa Gopma nojeoHocmasseHos

nocmynarba y Kpusuunum cmeapuma, 135.
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M3BpIIMJIAL) OH MOJKE J1a M3HECEe CaMO CBOjy Bep3Wjy jmorahjaja, Koja je yBeK CyOjeKTHBHA,
HETIOTITYHA U y8eK Mar-e WM BUIIIE OCTYIA 01 00jeKTUBHOT JeIIaBaba.

Ha npyroj crpanu, Tyxuian HHUje IPUCYCTBOBAO KPHUBHYHOM Jorahajy U OH MOXKeE Jaa
uMa CIMKy O jgorahajy caMo Ha OCHOBY IpH3Hama OKPUBJHEHOT U Ha OCHOBY JI0OKa3a ca KOjuma
pacnonaxe. YKOJIUKO C€ CIOPa3yM O NpU3Hamy KPUBUYHOT Jeja 3aK/by4d y paHHjuMma (azama
ucTpare, yToauko he TyXuial UIMaTH Mambe JI0Ka3a Ha OCHOBY KOjuX he M3rpaguTu CBOjy CIHMKY
norahaja, To ject, y ToM ciy4ajy he Outu monm Behum yruiajeM npu3Hama OKPUBIHEHOT U
YHIBbEHUYHOT CKIIONA KOjU MY OBaj mpe3eHtupa. Ilpu Tom Tpeba uMaT y BUIY J1a C€ MpelcTaBa
OKPHBJBCHOT O YHECHHYHOM CKJIOITY KPHBUYHOT Jiena (01 YCIIOBOM Jia je CTBapHU M3BPILIJIALL)
pasnukyje o1 00jeKTHMBHOT YMI-EHHUYHOT CTama. [locToju oOpHyTa mpomopiyja o 00jeKTUBHO]
MOTYHHOCTH TYyKHOIIa J1a CTEKHE CIUKY (MpelncTaBy) O KPUBHUYHOM JEIYy y OIHOCY Ha a3y
UCTpare y MOMEHTY 3aKJbydemha criopazyma. Takole, cBHMa KOju Cy y CTPYIH ITO3HATO j€ Ja |
HAKOH HajCaBECHH]E CHPOBEICHUX MCTpara y MEIIOBUTOM HOCTYIKY (caciyllaHd CBU CBEIOLH,
CIIPOBE/ICHA BELITAYCHA, PEKOHCTPYKLHU]je WTA.), 10 HEKH HYT Ce TEK Ha IJIABHOM IPETpecy
10jaBe HOBE YMI-EHHIIEC KOje 0almajy cacBUM Jpyradydje CBETJIO HAa YHHCHUYHO CTamke YTBPHEHO
uctparom. [Ipema ToMe, y mpUMEHH OBOT MPABHOT MHCTHTYTA MOCTYIAK JOKa3UBama ce OUTHO
ckpahyje, wim ra 00jeKTHBHO CKOPO M HeMma (aMEpHUYKH ayToOpH y BE3H ca TUM IHUIIY O
3aII0CTABIBAY CTAHAAPAA JOKA3MBAMKA) ", y CIIyuajeBHMa Kaja OKPHBIHEHH, FErOB aJBOKAT I
TYy)KWJIAIl OMax WAy Ha 3akJbyueme CIopa3ymMa HAKOH JIOHOIIEHa Haperade o crpoBohemy
ucTpare. Y TOM ce ciy4ajy IpYyrH JOKa3HW ce He M3BOJAE M YMIHCHUYHU CKIION C€ TEMEJbH Ha
NPU3HAKY OKPUBJEEHOT U Cy0jeKTHBHOM YTHCKY TYKHOLIA.

3akoHO/aBaIl je CTpaHKamMa IPYKHO HW3Y3€THO EKCTEH3WBaH POK 32 3aKJbYYeHe
criopasyma, IpH 4eMy He CMeMO U3TYOHTH W3 BHJIA YHI-EHHILY /1A j€ HeroBO 3aKJbydemhe Moryhe
KaKO y MPBOCTETIEHOM ITOCTYTIKY, TAKO U 'y HOBOM TMOCTYIIKY YKOJIMKO APYTOCTENCHU CyJl Hapean
OJp)KaBake HOBOI' TpeTpeca mpen npBocTeneHUM cynoM. C 003MpOM Ha YHILCHHIYy Ja
OKPHMBJBEHH M TYXHJAIl MOTY y CBUM (pa3zama mocTynka yhu y mperoBapame 3a 3aKJby4eHe
criopa3yma O TpHU3HaBamby H3BPIICHA KPUBUYHOT JIeja, JIOTUYHO je MPETIOCTABUTH Ja ako Y
nperoBope yhy y kacHujuM ¢a3zama, KajJa Ccy HEKM JoKa3u Beh wu3BeneHU (BelTauema,

cBelouema) a he Taga W HUXOBAa TyMadewa, MPeroBapama, TProBUHA, y Behoj Mepu OUTH

%9 T Fisher, The boundaries of plea bargaining: negotiating the standard of proof, The Journal of Criminal Law &
Criminology, vol. 97. no. 4, 2008, 955.
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3aCHOBaHAa Ha PEAJTHOM JIOKA3HOM MaTepHjally, IITO MOXE Ja WX MPUOIMKH KBATUTETHO
YTBphHEHOM UYHEEHHUYHOM CTalky Kao OCHOBH 3a Apyry ¢asy y K0joj ce mperoBapa 0 CaHKIHUjH. Y
aMEepUYKOoj JINTEPaTypH C€ HUCTHYE Ja HECUTYPHOCT Y Kpajlb HCXOJl TOCTYIKA, yMambyje
MOTHBAIMjy CTpaHaka aa yhy y 3akibydeme cropasyma, IITO je MOCeOHO KapaKTepPUCTUYHO Y
CUTyalnyjamMa KaJa TOCTOJH JOKa3HH HH(POPMAIMOHH z[etl)I/IuI/IT.z70 OBo je muTame Koje je
M3a3MBaJI0 BEJIMKY MKy MPUIMKOM HU3pajie HAjHOBHUjET 3aKOHCKOT TeKCTa, a U KacHuje. Hanme,
Beh mpwmmkom wuspaae Hampra 3akonuka, Ouio je mpeaBulleHO 1a ce CIopa3yM MOXKe
3aKJbYYUTH CBE JI0 3aBpILIETKa TiIaBHOT mperpeca. Mehyrum, ayropu 3KII-a, ucroBpemeno u
KOMEHTaTOPH 3aKOHCKOT' TEKCTa, 00Pa3JIOKHIM Cy Jla Ce OJyCTall0 OJf TAKBOT pellcwmka, jep Ou
JI0OBEJIO JI0 KaJKyJducama oJ0paHe M ojjiarama 3aKJbyuela clopasyma 0 Tpea  Kpaj

271
MPBOCTETIEHOT MOCTYIKA, ITO OM CMamkWIO eeKTe Haroaoe.

Ho, Takap cTaB ce OYHUITICIHO
HUj€ OJpXKao TYXH BPEMEHCKH NEpPHUO/l, jep jé TOTOBO OJMaxX HAKOH CTyHama OBOT 3aKOHCKOT
TEKCTa Ha CHary, MPOJIy’KEH POK 32 3aKJby4CHE CIIopa3yma.

Haxko ce cmarpa J1a ce OBaKBHM IOCTYIIakbEM 3aKOHO/IABIA TOBOJH Y NMUTAKE CYIITHHA
CaMOT MHCTHTYTa,”'? CMAaTpaMo Jia, MIaK, TpeOa JaTH MPEIHOCT PA3No3MMa MParMaTHaHOCTH I
epukacHocTH. Huje cmopHo 1a 3akbydnBame criopazyma y mooJAMaKIoj (ha3u rIIaBHOT MpeTpeca
Kana je BehuHa gokaza Beh u3BeneHa ymyhyje Ha YMIEHHUIY J1a je oa0paHa onunasana nyic
KPUBUYHOT MOCTYIIKA M 3aKJbyUHMJIa Jla c€ HE OJ[BMja Ha MOBOJbaH HauuH. Ho, muTame je KOJIMKo
3ancTa OeHeduija Mory na A00H]y y 3aMEHY 3a NMpHU3Hamke. Y TOM MOMEHTY, TyXKWJall je y
BEJIMKO] MPETHOCTH U Tpeba Ja 3ay3Me uBpCT moJioxkaj. byayhu ga onsujame nperpeca, y 100poj
MepU WM TOTHYHO, UJE HEeMy y KOpPHUCT, TyKuial Tpeba aa, 300r epukacHUjer MmocTylka,
NOHYIM MHMHHUMYM TIpUBWJIETH]ja OKPHUBJHEHOM, YKOJIMKO j€ TJIaBHM MpPETpec TOTOBO IpH
3aBpuieTky. Jpyrum pedrma, MOTOJHOCTH Tpeda Ja omajajy Kako ce TJIaBHH MpeTpec Oyne
ommxuo kpajy. Ilpu ToMm, TpomkoBu moctrynka Tpeba na Oyny HaloKkHaheHH y MOTIIYHOCTH.
VYKOJIMKO HAaBEJIEHO IIOCMATPaMo ca acleKTa OKPUBJBEHOT, TEIIKO je 3aMUCIIUTU CUTyauujy 1a he

MPUCTATU HA ITPU3HAKLC KPUBUYHOT ACJIa dKO IMOCTYIIAK 6yzLe TCKA0 KaKO lbEMY OJAroBapa, U3y3cB

219 R Covey, Reconsidering the Relationship Between Cognitive Psychology and Plea Bargaining, Marquette Law
Review, vol. 91, 2007, 234.

2N Wnuh et al., Komenmap 3axonnuka o kpusuunom nocmynky, 719.

212 B, Ykanosuh, Ilpecosapare o kpusuyu nakon decemozoduuirve npumjene y Bocuu u Xepyezosunu, 181. Vinak,
YKOJIMKO Kao MPUMEp 32 TAKBO PEIICHE y3MEMO YIPaBo 00CAHCKO-XEPIEroBauyKo 3aKOHO/IaBCTBO, MpuMeTnhiemMo ia
ce HajMamM MNPOLEHAT CHOpa3yMa 3aK/bydd YINPaBO Ha IJIABHOM MpeTpecy, Ia je 3a oueKuBaTd Ja he Taksa
curyanuja 6urn u 'y Cpouju. O tome: B. Ukanosuh, Mamepujannonpasuu u npoyecHonpasHu acnexm npusnasarba

Kkpusuye, 286-287.
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y CcIydajy J1a ¥ OH M TY>KWJIAIl MMajy TPUOJIMIKHO jeTHAKe IIaHCe 3a YCIeX, Y KOM CIIy4ajy HIaK
Moxe gohu no Harogpbe.’’® bynyhn na je kao kpajlbum pOK MPOMHMCAH 3aBPIIETaK TJIABHOT
nperpeca, TO UCTUBPEMEHO oMoryhaBa cTpaHkama Ja c€ MHOIITBO T3B. TPAaHMYHHUX CIydajeBa
OKOHYA HAroj00oM, jep KOJ WX HUTH TYKXWIANITBO HUTH OJ0paHa Hemajy TauyHo oapeheny
BH3M]jy YCIIeXa, yCIIe]l Yera Cy CKIOHE MONYIITAbIMA Y by H30erapama pusuKa.”

VY Be3u ca OBUM IUTAKEM MOCTOJH JOIIT jeAaH MpodsieM. Y paHHjeM IMOCTYNKY UCTPKHH
cyauja je Ouo mpolecHo HeyTpaiHa GUrypa, Be3aH HAYeIOM UCTUHE U 00aBe30M Ja yrBphyje, ¢
JEIHAKOM TMaXHOM, UYHICHUIE KOje My y KOPUCT OKPHBJBEHOT M Ha HETOBY MLITETY. Y
CUTYallMj! KaJia jaBHH TY>KWJIAIl BOJM UCTPAry M KaJia HUje Be3aH HAYEIIOM HCTUHE, CUTYalja je
OoutHO npyraunja. M okpuBIHEHH U jaBHU TYXKWJIAIL CY ,,TAOIH‘‘ CBOj€ MPOIIECHE YJIOTe, U jellaH U
Ipyrd TOCMaTpajy CHUTyalljy KPHBHYHOT Jela ca IO3WIHja CBOje MpPOIECHE MO3HIHje.
[Icuxomnoruja ynora y Kojoj ce Haja3e M MPOIECHA CHTYyalHja Tepajy uX Ja Oyay MpHCTpPacHH,
nocMaTpajy u Tymade jnoralaj, ojeJJMHe YMHCHUIIE, CAMOCTAIHO WU Y KOMIUICKCY IIEJIOKYITHOT
Jieia ca acreKTa CBOjuX yiora. Busypa mporecHe yiore ux ,,repa’ 1a npeHarjiamniaBajy BaXHOCT
JEeIHHUX YMICHMIIA, a 1a IpeBul)ajy WK MOTLUEHY]y BPEAHOCT JPYTHUX.

Amepuiky (OpPEH3UUKH TCUXOJIO3U JOKA3UBAIH CYy MOCTOjabe YTUIAja CYOjeKTHBHHX
(dakTopa M MHTEpeca KOju YTy Ha ONaKamke U TyMaveHhe YMIbCHUIIA ITO ce cpehe y mpumeHu
OBOI' MHCTUTyTa. HaBosme na y KOMIUIEKCHMM CHUTyLMjamMa JbyIU HMMajy TEHJIEHIH]y Ja ce
(boKycupajy Ha YHHCHHIIE KOje Cy HajBUIIIE Y CKJIaly Ca FbUXOBUM MHTEPECHMA, a Ja UTHOPHIIY

. 27 . .
YUBEHULIE KOj€ Cy IPOTHUBHE TOME. > Takohe Ha mepuenuujy U TyMmauewme OOJEKTHBHUX

27 . .
® Jlo 3akmbyuema cropasyMa O NPH3HAKY KPHBHIE IONA3HIO je y KACHHjUM (asamMa MOCTYIKAa H Ipen

Tpubynanom 3a 6uButy Jyrocnasujy. Haume, y mojequHuM mpeaMeTvMa je 0 BUXOBOI CIOPa3yMHOI OKOHYama
JIOIIJIO TeK TpH Kpajy mocrymnka. [Ipumepa paau, 31. aBrycra 2001. ronune, HaKOH M3BOlema JoKa3a ondpaHe 3a
Cukupuiy u Jlomena, KonyHyuja je IpUcTynuo CropasyMHOM MPH3HAKY KPUBHIIS, U TO 3a APXKAMKE 3ap 00JbEHUKA
y HEXyMaHHUM YCJIOBMMa Kao OOJIMK 3JI04MHA MPOTHB YoBeuHOCTH. CellaM JjaHa KacHuje, 00a CaonTyXeHa Cy Takohe
MIPUCTYIIMIIA TIPETOBapamy M MpU3HANA KPUBHILY 3a I0jeinHe 00JHKe 3J09YMHA IIPOTUB YoBeyHOCTH. bynyhu ma cy
TOTOBO TIpeJ Kpaj TMOCTYIKA MPUCTYIIIIN CIIOpa3yMy, TYKHJIAIITBY HHUje MOHy)EeHO rOTOBO HHUIITA, jep Cy MOKa3H
Beh Omin m3BeneHn. 300T Tora je TY)KWJIAIITBO MPEIOKUIO N3pUIake Ka3He u3Mel)y JeceT U celaMHaecT roanHa
3aTBopa 3a CHKMpHILY, OZ IIET 10 ceiaM rojuHa 3a Jlomena, Te o1 TpH 10 MeT rofuHa 3aTtBopa 3a KonyHuujy, amu je
TaKolje Mpenopyunsio U3pHLamke HajTeKe Ka3He U3 TOr OKBHpa 3a cBakor ox ontyxeHux. N. A. Combs, Guilty Pleas
in International Criminal Law, Stanford, 2007, 72. Cyn, meljyTuMm, HHje IPUXBATHO apryMEHTEe TYKHJIALITBA I
CHOpa3yM y OBOM IPEIMETY He IIPEACTaB/ba 3HAYajHy YIITEy BpEMEHa y MOCTYIIKY, 11a j& IPBOONTYXEHOM H3peKao
Ka3Hy 3aTBOpa y Tpajamy O]l NMETHAECT rOJIMHA, JPYrOONTYKEHOM MeT roJuHa, Te TpeheonTyKeHOM TpU ToJHHE
3arBopa. 3a Buime o oBuM mnoctymuuMma: J[. Usoposuh, B. Typawanun, Cnopasym o npusnarny xpusuynoz oena y
npaxcu Tpubynana sa busuty Jyeocarasujy, Ctpanu npaBHu )uBOT, 2/2015, 239-255.

21§ Tunrop, Bpanunay u nosa pewera y 3KII, y 36opruxy: C. bejarouh, Hoea pewerma y rasnenom
saxonooascmey Cpbuje u nuxosa npakmuuna npumena, beorpan, 2013, 163-164.

2’ R. Covey, Reconsidering the relationship between cognitive psychology and plea bargaining, Marquette Law
Review, vol. 91, 2007, 214.
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YUECHUIIA YTUUY W TPYMHA HUISHTU(UKAIM]ja, CTEPEOTUIH, TIpUMaaame oapeheHoj rpynu umm
MpOIECHA Y/I0ra y K0joj ce xata ocoba Hamasm.’’® AMEpHYKH ayTopy MCTHUY a TYKHIAI Yy
npakcu, nojasehu o cBoje mpolecHe yjaore, HaCTyla ca MPe3yMIIIjOM BUHOCTH, IITO yTHYE Ha
FCTOBO OMAXKAIGE, CTAB H TyMadele UHCHHIA.’  IIpeMa TOoMe, TYXHIAll M OKPHBIHCHH
(oIHOCHO HEroB OpaHMUIIALl) MOTY UCTE YHEHCHUIIC Ja BPEIHYjy Ha CACBUM JpYyravydju Ha4dMH, y
CKJIJIy ca MPOIIECHOM YJIOTOM y MOMEHTY TyMaueba.

Hema cymme na he Tyxunan u OpaHuiial OKPHBIbEHOT (Ca OKPUBJBEHUM), Y CIIOPA3yM O
NpU3HAKY J1a YHECY ONHC KPUBUYHOL JAeja y Kome he OUTH Mame peallHuX UYUICHHLA M
BUXOBOT O0jEKTHBHOT TyMauema, jep je ckpaheH mpomec mokasuBama. ONuc KpUBUYHOT jeia
Koju ce mpomnucyje y unany 314. craB 1. Bumie he 3aBUCHMTH O] BEIITHHE NperoBapama H
TPrOBHHE, CYIe€CTUOMIHOCTH OKPUBJHEHOI M CYTeCTHBHOCTH M TIPOLIECHE YJIOTre TY)KHOIIA.
Crnopazym he 3aBucHTH O] 3Hama M MOTHUBHCAHOCTH aJBOKAaTa, ajd M MOIYCTIFUBOCTH HIIH
aMOMIIMO3HOCTU Tykuoua. [IpucTymy YnmeHNYHOM CTamkby M JJOKa3HuBamby Y OKBHPY Haroade o
NpU3HakY MOXE CBAIlITa Jla ce MPOBYYE, MOCEOHO y CIyYajy Kaja Ha4yeJIo UCTHHE He oOaBe3yje
HUKOT Y MOCTYIKY (HapOYuTO Ty)KHoIa U cyx). Ha npumep, OKpUBIbEHH MOXKE JIaXHO J1a TIPU3HA
JIaKIIe KPUBUYHO JENI0 Aa Ou cakpuo Texe. TyKuimal Koju JKeJr J1a 3aBpIId MPEeIMET U CKIIOMHN
CropasyM O MpHU3HAaWky KPHUBUYHOL [efla MOXE Ja He Mpe3eHTHpa (HEe MOTCHIMpA, Ia YaK U
NpPUKpHUje) HEeKe YHEIbCHHIIE KOje yKa3dyjy Ha HEBHHOCT OKPHBJBEHOI. AMepHuKa Ipakca je
,,oorata“ OBaKBUM CIy4ajeBHMa, YHMjH ayTOPU MCTUYY Ja je y CBETy pyTHHA Jla Ce CIIOpa3yM
3aKJbydyje Ha OCHOBY OTPaHMYCHHX MH(OpMaIHdja 3aTo IITO CYy Y€CTO Y KOPHCT OKPHBJHEHOT.
Anu, To MOXke Jia I0BeJE /10 TEIIKUX MPaKTUYHUX KOHCeKBeHIM. HaBoze ce OpojHU mpumepH y
KOjUMa je TYXHJall CEJIEKTUBHO NPE3eHTHpao HH(OpMalyje y TOKY Iperopapama IITO je

27
YCIOBIIIO 3aKJbYUCHE CIIOPa3yMa O IIPU3HABARbY KPUBHUYHOT JEJIa Ca HeBUHUM OKPUBJBCHIM.

27® R. Hollander-Blumoff, Social psychology, information processing, and plea bargaining, Marquette Law Review,
vol. 91, 2007, 163-182.

277 3. Bowers, Punishing the innocent, University of Pennsylvania Law Review, vol. 156, no. 5, 2008, 1126-1127.

'8 3. G. Douglass, Can Prosecutors Bluff? Brady v. Maryland and Plea Bargaining, Case Western Reserve Law
Review, vol. 57, issue 3, 2007, 586; b. CumonoBuh, B. Typawanus, Cnopasym o npusHary Kpuguunoz oend u
npobnemu Heucmunumoe npuzrarea, Ilpasau xxusor, 10/2013, 17-31.
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3.2. NNPU3HAIGE U3BPIIEKbA KPUBUYHOT JAEJIA

279
., Kaoa caznamo 3a momue oena, raxue hemo cxeamumu u oyeHumu u MOMus npusHarba **

OCHOBHH €JIEMEHT KOjU MOpa J1a CaJpK1 CBaKH CIIOPa3yM O IMpU3HaKYy KPUBHYHOT Jeiia
jecte mpu3HAKE H3BpLICHA jEJHOT WM BUIIE KPUBUYHHUX Jela. 3aKOHOJaBall je, mpema
MPOIJIOM pellehy, 3aXTeBa0 MpU3Hamke Beh Ha MOoUeTKy Tajammer wiana 2826: ,,Cnopasymom
O MpHU3HAaBY KPHUBHIIE OKPUBJHEHH Yy MOTIIYHOCTH NMPHU3HAje KPUBUYHO JEJIO 3a KOje Ce TepeTH,
OJJHOCHO NpHU3HAje jeJHO WIM BHIIE KPUBHYHUX Jella YIMILEHUX y CTUIAjy, KOja Cy HpeaMET
ontyx0e“... I3 HaBeneHe oapende npumehyjemMo 1a je 3akoHOaBall 3aXTeBA0 MPU3HAKE JSTHOT
KPUBUYHOT JieNa, WM jEJAHOT WM BHINE KPUBHYHUX Jeja WU3BPIICHUX Y CTUIAjJy, a O
HE/IOCIICIHOCTA OBaKBOI' pemiema Owino je peun. [Ipema cajmammem pemiemy, NPU3HABKE
Npe/CTaBIba IPYrd 00aBE3HH €JIEMEHT CIiopa3yMa, IIpH YeMy Ce jaCHO 3aXTeBa M3BpIICH:E Jela
KOj€ je 1aTO O OMHCY Ka0 IPBOM EIIEMEHTY.

Onnyka OKpUBJBEHOT J1a JIM he MpU3HATH M3BPILICHE KPUBUYHOT JIeNIa MPEICTaBsba jeIHy
Ol HajOMTHUjUX y mocTynKy. Kako OM y4yMHHMO HajIIOBOJPHHjH KOpaK, OKPUBJbEHH Tpeba aa
MIPOIICHHU 2 JIW ONTYKHUIIA OATOBapa YMI-EHHUIIaMa CTBapu. byayhu na Tyxxumar He Mopa Ja My
IPEICTaBH CBE JJOKa3e KOjuMa pacrojaxe MPOTHB Hhera, OKPUBJHEHH MOpa Ja Ioceayje J0BOJbaH
KBaHTYM MH(pOpMalrja Kako 01 oaimy4dno ja jid he win Hehe npusHatu KpI/IBI/II_ly.ZSO

[Ipu3Hame je 10OUI0 BENMKY yJory y mocTynky. Mako je mpe 6uio BuheHo kao camo
JjellaH JJ0Ka3 KOju Ce BPEIIHYj€ Y CKJIOMY CBUX OCTAJIMX, OHO j€ TIOCTEIEHO MOCTANIO oJlakiiaBajyha
oKoNHOCT, Ganajyhu y 3acenak cBe apyre nokase.”®’ Y yropemHOnpaBHOj mpaKcH MojaBriIo ce y
pa3nuuuToj GOopMH, OJf HOTIHYHOT UCTUHUTOT, IPEKO TAKTUYKOT (Kaja ce MpU3Hambe Jaje caMo Ja
Ou ce ucxoJ0Balia HUXKa Ka3Ha), ,,TAaHKOT * (KOj€ je BpCTa MPETXOHOT MIPU3HAKA, I7I€ OKPUBJHEHU
HaBOJM CaMO HajHY)KHM]€ UYMILCHHIIE Cllydaja) N0 ,,aHOPEKCHYHOTr“ (OBO je HajTama (opma
NpH3HAa KOje Ce CBOJM HA PEYCHHILY Ja OKPHBIBEHH TPH3HAje W3BPIICH-E¢ KPUBHIHOT jena.
OKpHBIJbEHU je AOOMO YMI 32 MPEroBapame, YUME je HEroBO MPU3HAE MOCTAN0 HAjBAXKHUJU

apTUKJI y TPrOBHHM Ca TYXHOLEM y KPUBHUYHOM HOCTyHKy.ZSS Wnave, y KpUBHUUHONPOIIECHO]

2% B. Bomunemnh, Kpumunanucmuxa, 1976, warupano npema: M. Ahumouh, Y600 y ncuxonozujy kpusuunoz
nocmynka, beorpan, 1980, 98.

280 3 A. Epp, Building on the Decade of Disclosure in Criminal Procedure, London — Sydney, 2001, 46.

%1 5 Konig, S. Harrendorf, Negotiated Agreements and Open Communication in Criminal Trials: The Viewpoint of
the Defense, German Law Journal, vol. 15, no. 1, 2014, 71-72.

%52 1bid.

*% bid., 72.
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TEOPHjU TIOCTOJU BHIIEe KBaTM(UKAIKja MpU3Hama. Tako, MpU3Hamka Ce JIeJie Ha BAHCYJICKa H
CyICKa, MpHU3HAWka y UCTPa3u M Ha TJIABHOM IpeTpecy, MOTIyHA M ACTUMUYHA, UCTUHUTA U
JakHa, TOOpOBOJbHA, NMPHHYAHA M HEM30eKHA NMpHU3Hama. lIpu3Hame Koje ce Jaje MpHIUKOM
3aKJbY4HBaba CIIOpa3ymMa MOpa OMTH MOTITYHO, HICTUHHUTO, Ka0 U 1aTO JJOOPOBOJEHO, CBECHO U Ca
HCKJbydeHOM MoryhHomrhy npu3HaBama y 3a0yau. JIaxkHO Npu3HamHe HE cMe OUTH npuxBaheHo
0J1 CTpaHE TYXXHOla, 06e3 003upa Ha TO KOJUM j€ pa3jo3uMa PYKOBOHEHO JHIE KOje JaKHO
MpHU3HAje KPUBUYHO JIeJI0, T€ Ja JIM OKPUBJHCHH TPU3HA]C M3 PA3TUUYUTUX HUCKUX WM MOXKIA
meMeHHTHX 1obyna.”® Tyxnnam cMe Ja MPUXBATH CaMO MOTIYHO MPH3HAFE, 4 HEINOTITYHO
MpHU3Hake MOXe OuTH HckopuitheHo kao myT ka motmyHoM. IIITo ce Thue dasze mocrymka y
KOjOj MpHU3HAKE MOXKE OUTH J1aTO, HABEJIHU CMO Jia MPU3HAKE MOXKE OUTH 1aTO U y IPETXOTHOM
MOCTYTIKY, aJIM JIa CIIOpa3yM MOKe OUTH 3aKJbY4E€H CaMO O] IOHOIIEHa Hapeade O CpoBohemy
UCTpare /10 OKOHYama IJIaBHOT TpeTpeca.

Hekanamme perieme je n3a3uBaio IujieMy Y joll jeaHoM mpaBily. Haume, Tymauehu
HaBEJICHU 4YjaH MOIJIM CMO Ja MPUMETHUMO Jia je 3aKOHOJaBall 3aXTe€Bao IMOTIIYHO NPHU3HAE
VKOJIMKO j€ Y TUTamkby jeIHO KPUBUYHO JesI0. MehyTuM, yKOIUKO je Y TUTalky BUIIE KPUBUIHHIX
Jiella U3BPIICHUX y CTHIIA]Y, 3aXTEBAJO ce MpU3HAWKEe jeaHor win Buiie mux. [akne, 3KII-om
HHUj€ 3aXTeBaHO MOTIYHO MPHU3HAKE 33 CBA KpUBHUYHA Jlena. TakBo cxBaramwe, Mehytum, HUje y
NyXy KpUBUYHOT MpoIiecHOT npaBa. OKpUBJ/LEHH MOpa y MOTIIYHOCTH Jia MPU3HA CBA KPUBUYHA
7ena, jep JAeIMMHUYHA MPH3HAkba y OBOM IOCTYNKY HUCY J03BOJbeHA. [leMUMHYHO NpH3Hame
Moke OuTH mpuxBaheHO caMO y TOKY TJIaBHOT TIpeTpeca KOjU Taja Mopa Ja ce OIpXKH 300T
n3Bolema ocTanuX J10Kasa, 300T Tora IITo ce TaJla cMaTpa caMo jJeJHUM O] I0Ka3a.

[Tpusname mopa O6utu moTmyHo. OHO je MOTIYHO aKO Caap>KUHCKU U CYIITHHCKU Y
MOTITYHOCTH OATOBapa ONTYKOH, OJHOCHO CTaBY TYKHOLA Yy aKTYeTHOM ONTY)KHOM aKTy WJIH
HETOBOM CTaBY O OJIHOCY Ha ONTYXKHU akT, KOju OU, ¢ 003MPOM Ha JI0Ka3e KOJUM pacCIojaxe,
jaBHHM TyKual TpeGano na nogHece.>> OHO Mopa GUTH LETOBUTO U CBEOOYXBATHO, OJHOCHTH
Ce Ha KOMIUIETaH YHHCHUYHU CYICTPAT, CaAPKaTH CBE OKOJIHOCTH M3BpIICHa KPUBUIHOT JIefa,
moOyze, CPeCTBO U3BPIIICHA, KA0 U CBE OKOJHOCTH KOj€ MOTY Jia Oy/y TTO3HATE CaMO YYHHHUOILY
KpUBUYHOT jena. Jlakie, mpu3Hame Mopa OMTH apryMEHTOBAHO. 3aTUM, MPU3HAKE MOpa OUTH

71aTO CBECHO, TOOPOBOJHHO M ca HCKJbydeweM MoryhnHoctu 3abmyne. Mako cBaku obaBeszaH

284 C. Bejatosuh, Kpusuuno npoyecno npaso, 301; M. Ilkynuh, Komenmap 3axonuxa o kpusuurnom nocmynky, 937.
%85 M. IlIkynuh, Komenmap 3axonuxa o kpusuurom nocmynky, 937.

112



eJeMEeHT cropazyMma Tpeba ga Oyje jacHO M3/IBOjeH W OMKCaH Kao CaMOCTajlaH, TO CE HapOYHUTO
HATJIALIABA 33 [PH3HAbE. 2

[Ipu3Hame W3BpIICHAa KPUBUYHOT JIeJla MOKe OWUTH JaTo Npe M TOCHe IMOJHOUICHA
OIITYXXHOT aKTa, OJ1 Yera 3aBUCH OJIHOC CIIOpa3yMa U ONTYXHOT akTa. ONTY)KHU aKT Mopa OUTH
Ha oJpeheHN HAYWMH O3HAYEH y CIOpa3yMy. YKOJHUKO CE€ MpU3HAKE JOoOHje HAKOH MOJU3amka
ONTY)KHOT aKTa, CUTyallja je jeaHocTaBHA. [Ipu3Hame Mopa OAroBapaTd CBUM HETOBUM
HABOJUMA, U TO KaKO YHIEHUYHOM CYICTPATy, TaKO U IMPAaBHO] KBATU(PHUKAIM]U KPUBUYHOT
nena. Criopasym o Ipu3Hamby KPUBHYHOT JIeja Ce, MPEKO 03HAYaBama ONTYKHOT aKTa y HEMYy,
Be3yje 3a ONTYXHHUILY U 1l1aJbe Cyy Ha Bepudukannjy. Mehytum, kaia ce cropasym o Mpu3Hamby
KPUBUYHOT JeJla CKJIONM Tpe TOoJau3ama ONTYXHOI akTa, CUTyalHuja je ACITUMUYHO
KOMIUTMKOBaHMja. bynyhu na jomr yBek Hema ONTYKHOT akTa, Mpu3Hame he ce MopaTH Be3aTu 3a
YHbEHUYHU CYTICTPAT M MpaBHY KBAJTH(HKAIM]y KaKkBa je HaBEIEHA y HapelaOu O CIpoBOhemy
uctpare. Hapen6a o cnpoBohemy uctpare he Tako mocraru Temesb Ha KOju he ce HaIOrpaauTu
criopa3ym, a unja he ce ¢puHanM3ammja OCTBAPUTU KOJ HAIJIESKHOT cyna. DopMalHONpaBHO, Ty
HEMa HUKaKBUX mpoliemMa. Ali, UCKpcaBa MpodiieM MperoBapama 0 YbeHnuama koje he ouru
YHETE Yy OINTYXKHHILY, HA OCHOBY Yera CTpaHKe MOTY Jla KOHCTPYHIITY CIIy4aj.

Ha oBoMm Mecty hemMo moctaBuTH joul jeqHo muTtame. J[a mu je cyn Be3aH MpPaBHOM
KBaJIMpUKaMjoM KpuBu4yHOr nena? HapaBHo, oBe He 3a0opaBibaMoO MPaBWIIO J1a CyJA HMHaye
HHUJ€ BE3aH MPeJIOKEHOM MpaBHOM KBanupukanujom aemna (wi. 420. ct. 2. 3KII-a), kana ce paau
0 omgHocy mpecyne u ontyx6e. Ho, oBae mocroju npyru mpoOieM. AKO Cy ce CTpaHkKe W
OpaHuJIall criopa3yMese O CBUM eJeMEHTUMa Koje Tpeba Ja caJpH cropasyM, Ja Ju CyJ UMa
MOTYhHOCT J1a NPUIIMKOM JOHOILICHA Ipecyle MpOMeHM MpaBHY kBanupukauujy nena? Ilo
HallleM MHIUbe’Yy, Hema. CTpaHke Cy ce TPEeTXOJHO JOrOBOPWIIE O CBUM €JIeMEHTHMAa
criopasyma, Ipu 4eMy KpHMBHYHA CaHKIMja HOCH HajBehy Texxuny. Ty Ou oHja OWUIl0 MOTIYHO
MOTPELIHO JIOMYCTUTH CYAy Aa MPUXBATH CHOPa3yM, U3pEKHE J0TOBOPEHY CaHKIIH]Y, a IPOMEHU
NpaBHY KBaIM(UKalM]jy Aena. JeIHOCTaBHO, OKPUBJBEHH OM MMAo CBAaKO IMPaBO Ha yjarame
xkanbe, jep 6u THM Ono ocyheH 3a Jieso unje u3BplIeHke HUje npusHao! Mehytum, HemocpeaHo y
BE3W C OBUM IHTAmkEM, alli M Ca OMHCOM O KOM CMO TOBOPHJIM, jecTe ITa he cyl yYuHUTH Y

CI/ITyaLII/IjI/I KaZla Cy CTpaHKE NpCACTABUIIC jenaH onuc naecjiia, ajiyu UCTOBPEMCHO U3 TOI OIHCa

286 .
. Hukomuh, Cnopasymu o npusnasary KpuguuHoe 0eid KAO penpe3eHmamusHa Qopma nojeOHoCcmasbeHos

nocmynarba y Kpusuunum cmeapuma, 135.
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HPOM3MIIA3M MOTIYHO APYrO KPUBHYHO [€JI0, @ HE OHO KOje je HaBeICHO y cropasymy. JenanHa
conmyluja Koja CTOjU CyJy Ha pacroiaramy jecTe oa0aluBame Cropa3yma 3aro IITO HHCY
HCIYEEHU CBU YCIIOBH 3a HEroBy IyHOBakHOCT.” Ho, cyn he mo mpaBuily Tako 1a MOCTYIH
CaMO y CHTyallMjd KajJa W3 YHUHCHUYHOr OIFca Jejia MpOM3Ja3H Ja Ce paad O JAaKIIeM
KPUBHYHOM JI€y OJl OHOT 3a KOje TYXKHJIAl[ TePEeTH OKPHUBJHEHOT. Y CyNpOTHOM, Tpeba ja
[PUXBATH HATOJOY.

[pu3Hame M3BPIICHA KPUBUYHOT JEIa C€ MOPa OAHOCUTH KAaKO Ha jeIHO KPHUBUYHO
JIeN0, KaJla je caMo jeHO M YUMELEHO, TaKO U y CIIydajy CTUIaja, Ha CBAa KPUBUYHA Jiea. JaBHH
TY)XHUIal, Kopuctehy ce Ha4YenoOM OMOPTYHHTETA, HE MOpa Jla KPUBHYIHO TOHM 33 CBa KPUBHYHA
nena pykoBozehu ce nenucxoanomhy, ami Mopa 1a 100uje npr3Hamke 3a cBa KpuBHYHA feina. Ha
Taj HAYMH OKPUBJHEHHU j€ TIOTITYHO 3alITHhEH 0J1 eBEHTYaTHHUX 3JI0YIIOTpeda jaBHOT TYKHOIIA, jep
CBa KpMBHYHA Jiena mocrtajy res iudicata. JaBau tyxkunan he y3eTw Ha 3alMCHHK NPH3HAKE
OKPHUBJBEHOT, Y KOMe hie OKpHBIBCHH JI0 JICTajba OIMKCATH CBOjY YJIOTY Y HU3BPIICHY KPHBUYHOT
jena, OJf €BEHTYAJHHUX MPHUIPEMHHUX PaJlbH U CPEACTaBa KOja je KOPHCTHO 3a H3BPIICHE
KPUBUYHOT JIeJTa/KPUBHUYHKX JIeja, mMa J0 mo0yaa, MOTHBA W TOHAIIama HAKOH H3BPIICHA

KpPUBUYHOT nema.”®®

3.3. CIIOPA3YM O BPCTH, MEPH NJIN PACIIOHY KASHE WJIN APYTE
KPUBHUYHE CAHKIIH]E

3.3.1. Ka3sHa 3aTBOpa M HOBYaHa Ka3Ha

Hajsehu 6poj npusnarea okpugmeHux Hucy nioo UCmuHcKo2
. 289
eeh cumynupanoe nokajara, KaKko Ou um ce u3peKia HU3ca KazHda.

3.3.1.1. 0Odmepaesarse KazHe

Jenan on obaBe3HUX eneMeHaTa cropasyMa O MpH3HaKby KPUBUYHOT Jieja MpeAcTaBiba
JIOTOBOP TY)KHOIIA M OKPUBJHEHOT O Ka3HU U JPYTUM KPUBUYHHUM CaHKIIMjaMa, TIpeMa CTapujeM
pelieny, a mpeluns3Huje, mo BakehuM Iponucuma, O BpCTH, MEPU WU PACIIOHY Ka3HE UITU JpyTe

KpuBHYHE caHkiuje. OKpUBJbEHH, YOCTaJOM, U CKJalajy OBaKBE CIOpa3yMme ymIpaBo 300r

%1 B Kpcrajuh, Cnopasym o npusnary kpusuunoz deia, Bunten cyacke npakce BpXoBHOT KacalioHor cyja, 6poj

2/2012, 31; b. Cybotun, Crnopasymu jagnoz mysncuoya u OKpue/mweHo2 y KpUusuyHomM nocmynky, Mactep paa, Hosu
Can, 2014, 21.

%88 ObagesHo YIyTCTBO 0 IPUMEHH U 3aKJbyuery Cropasyma o Ipu3Hamy KPHUBHIIE.

%89 g Bibas, Bringing Moral Values into a Flawed Plea-Bargaining System, Cornell Law Review, vol. 88, issue 5,
2003, 1425; S. Bibas, Harmonizing Substantive Criminal Law Values and Criminal Procedure: the Case of Alford
and Nolo Contendere Pleas, Cornell Law Review, vol. 88, no. 6, 2003, 1399.
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KJIay3yJle O Ka3HM ¥ KPUBUYHUM CaHKIMjama, Koje yOnakeHe MpeACTaBJbajy NMPUBHICTH]C H
MOTOJTHOCTH 3a OKpHBJbeHE. MehyTum, jeqHO Ol ITUCKYTOBAaHMjUX MHUTaKka KPO3 JIUTEPATYPY
nocBeheHy OBOM IMUTamy jecTe Aa Ju je ooehaHo yMameme Ka3He Yy MPEATIOKEHOM CIIOpasyMy
KOMIIATUOMIIHO Ca TPETIOCTaBKOM HEBHMHOCTH, T'apaHTOBAHOM EBpOICKOM KOHBEHLIMjOM O
JbYACKHM TipaBuMa u ciobomama.’® Jom ox crapux PHMibaHa [OTEKIa Cy MHOTA IPABHIA Yy
BUJY U3pEKa 0 OJMepaBamy Ka3He, kao 1mro cy: nulla poena sine lege (Hema ka3ue 6e3 3aKoHa),
poena debet commensurari delicta (ka3na Tpeba na Oyae oaMepeHa mpema AeaukTy) u indicum
est actum trium personarum: actoris, rei, iudicis (npecyna je aejio TpH JIMIa: TY)KHAOIa, TYKESHOT
U cyauje).

JesnukuM TymauemeM HEKaJallkhe OJpende KOjoM je NPOMHCHUBAaHO Ja Ce CTPaHKe
ZIOTOBOpE O Ka3HH> " 1 APYTUM KPUBUYHHUM CaHKIMjama, MOTJIM OU ctehu yTHcak Jia je 00aBe3HO
M3pHUIahe Ka3HE M JOII HEKe KPUBUYHE CAHKIMjEe KyMYJIATHBHO, MJU J1a ce 00aBe3HO U3pHUYC
Ka3Ha, a J]a Ce y3 By MOKE €BEHTYaJIHO M3pehu joun Heka KpuBHYHA caHKiHja. OBO TyMayeme,
MelyyTuM, HICMO MOTJIH Jla cMaTpaMo NMpuxBaT/bUBUM. [Ipe cBera, u3puiiame Ka3He HHje MOpalio
outn oOaBe3HO, Beh je, Kao IIaBHAa Ka3Ha, MOryia OWTH WM3peueHa W HeKa JApyra KpUBUYHA
canknuja. Ha Taj HaunH, y criopa3ymy Moke OMTH Mpernu3upaHa caMo KazHa (peuuMo, TyKUIal
U OKPHMBJBCHHU CE€ JIOTOBOpE Ja Oyje M3peycHa KaszHa 3aTBOpa y Tpajamy o 18 meceru), wiu
CaMOCTaJTHO HEKa Jpyra KpHBHYHA CaHKIMja, 3aTUM Ka3Ha Kao TJaBHA, a JIpyra KPUBUYHA
CaHKIIMja Kao cropeaHa (Ka3Ha 3aTBopa UM Mepa 0e30eTHOCTH 00aBE3HOr Jieuerha HapKOMaHa)
WJTU jeJTHa Ka3Ha Kao TJIaBHA U je/IHa KPUBUYHA CAaHKIIM]a Kao CIIOpeIHa CaHKIIHMja (Ka3Ha 3aTBOpa
y3 Mepy 6e30eHOCTH 00aBE3HOT JIeueha alKoxoauyapa). Jou y Bpeme rmoueTaka cBoje MpuMeHe
y aMepUYKOM 3aKOHOJABCTBY j€ MPAKTUKOBAaH CHUCTEM M3pHUllama JBE Ka3HE YINOpeao —
YYMHHUOILIMMAa KPUBUYHUX Jejla M3pHUIIaHA jeé M Ka3Ha 3aTBOpa, ajl W HOBYaHA Ka3Ha. Maxko je
OBAaKBO pelIeHE OWJI0 NPUMEHJbUBO Yy MpakcH, jep AWJIeMa, UIaK, HUje Ouna Temka 3a
paspeliaBame, 3akoHojaBaln je y HoBoMm 3KII-y mpenusHuje oipeamo Ita CTpaHKe MOTY Ja

yroBope. Mehytum, Mmoxxemo pehu 11a je yXxBaTHO NMPEBENUK 3aleT U NPETePaHO MPOIIUPHO OBY

onpenoy.

2% 3. R. Spencer, The English System, M. Delmas-Marty, J. R. Spencer (yp.), European Criminal Procedures,
Cambridge, 2002, 164.

! TIpema KpuBuunom 3axonnky (,,Ciyx0Oenu rmacuuk Pery6muke Cpouje” 6poj 85/05, 88/05, 107/05 u 72/09,
MOCTOje YeTHPU BPCTe KPUBUYHHMX CAHKIMja: Ka3He, Mepe yIo30pema, Mepe 0e30eHOCTH M BAaCIUTHE Mepe, JO0K
Ka3HHM MMa Takolhe ueTHpH, a TO Cy: Ka3Ha 3aTBOpa, HOBYAaHA Ka3Ha, OJy3MMame BO3adyKe J03BOJIE M Paj y jaBHOM
uHTepecy. 3a Bume o oBoM, Bunetu: b. Uejosuh, Kpusuuno npaso — onwmu u nocebnu oeo, beorpan, 2006; 3.
CrojanoBuh, Kpusuuno npaso — onuwimu oeo, beorpan, 2008
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JeqHO o1 KJbYYHHX TUTama y Be3W ca ojapehuBameM KasHe, OJHOCHO KPHBHYHE
CaHKIIMje, jecTe Ha4MH Ha Koju he mcrta Outu onpehena. /[Ba cy cucrema onMepaBama KasHe,
3aKOHCKO M CYJCKO. 3aKOHCKO OJMepaBame Ka3He 3Hauu Ja CyJ MMa MpaBO M AYKHOCT Ja y
MOCTYIIKY M3BOhemeM JoKa3a yTBphyje He camo Ja Jiu je oapeheHo ymie u3Bpurmio oapeheno
KPUBUYHO JIEJIO0 HETrO0 W KaJia TO YTBPIH, YTBphyje ¥ CBE OKOJHOCTH OJI KOjUX 3aBHCH BpPCTa H
BHCHHA Ka3He Koja he OWTH M3pedYeHa YYMHHUOIY, U TO KaKO OOJeKTHBHE, TaKO W OKOJIHOCTH
cyojextuBHe npupoae. Cyncko oMepaBame Ka3He J0JIa3u HAKOH YTBphHBama OBHX OKOJIHOCTH
KajJa CyJl, y rpaHuIlamMa IpOMHCaHUM 3aKOHOM KopuihemeM Hauena cio0oIHE OIeHe J0Ka3a
CBOje CIOBOJHO CYIMjCKO YBepeme oaMepaBa KasHy.2”? KpHBHYHHM 3aKOHHKOM Cy jacHO
MpoNKCcaHa TpaBWiia 3a oJIMepaBame KazHe. Ho, OTBOpPEHO je muTame na Ju je yBohemeMm
Harog0e y KpUBUYHHU IOCTYNAaK 3aKOHOAABAIl HAIPAaBUO HM3Y3€TaK Yy OJHOCY Ha OJMEpaBambe
Ka3He, KOje MO MpaBWiIy mpumnana cynay. [IpummkoMm ckianama criopa3yma, TJIaBHU aKTepu
oJIMepaBama Ka3HE IOCTajy CTPaHKE W OpaHHIAIl, a PEaJHO je MPETHOCTaBUTH Ja he mHuMa
MpaBUjIa 32 OJMEpaBambe U OKOJIHOCTH KOj€ CE y3UMajy Y 003HMp Y TOM IPOIECY CIYKUTH CaMoO
Kao opHWjeHTaunoHu KputepujyM. [IpaBuia 3a oqmepaBame Ka3He Clafajy U 'y MaTepHjaaHo U y
MPOIIECHO KPUBHYHO 3aKOHOAABCTBO, alM jaud MAaTEpUjalHA KapaKTep WX IOCTaBJba y 00JacT
KPUBUYHOI MaTepHjajHOr mpaBa. Ha oBaj HayMH J0ja3d 10 MeEIIamka MAaTEePHUjaHUX H
IPOLIECHUX eJIEMEHATa, aJlH Ce Ha OBY HeYCKIaljeHOCT peTko obpaha nakma. >

[TocToje nBa OCHOBHA Ha4YMHA 3a 3aKOHCKO OjJiMepaBame ka3He. [IpBo, ka3Ha Moxxke OUTH
onpeheHa y arcolyTHOM M3HOCY, Kaja TYXXWJIAIl U OKPUBJbEHH MPEUU3UPa]y CTPUKTHO Ka3HY
Koja he OMTH M3pedeHa ako CyJ NMpuxBaTH criopasyM. To je cucrem amncoiyTHor onapehuBama
kaszHe. [Ipyru je cucteM penaTHBHOT oJpehuBama Ka3He, KaJia Ty)KWIall U OKPUBJbEHU onpel)yjy
pacrioH y OkBHpY Kor he ce KperatW KasHa, a Cy[ y TOCTYIKY Bepu(UKaIuje cropazyma
npenusupa kazHy. Oba pemema MMajy CBOJUX NMPEAHOCTH M CBOJUX HpHCTaiuila, rna hemo
MOKYIIIATH JIa UX carjenamo. 3aKOHOaBall paHuje HHje IPUIaBa0 U3PUUUTO TPEAHOCT HUjETHOM
pelemy, na je, TEOpeTCKH MoCMaTpaHo, y Cy/ICKOj MPaKcH MO0 Johu 10 mpolieMa MpUINKOM
TyMadema OBe o/Ipeioe, a CaMUM THM U JI0 IPYraddjux cropazyma o MpU3Halky KPUBUYIHOT Jielia
U mpecyna. Y yHOpeTHOM TIpaBy 3acTyIUbeHa Cy 00a HaBeJeHa peliema. Y 3aKOHOIaBCTBY

Cjenumenux AMmepuukux JlpskaBa TyXHJal U OKpUBJbEHU camo ojipel)yjy pactoH y OKBUpY KOT

292 . Huxonuh, Oomepasare xasmne, bunten cyncke mnpakce, 6poj 24, Humr, 2007, 7.

2% W3yzerak npencrassba pan: B. Ukanosuh, lipecosaparse o kpusuyu nakon oecemozoduwrve npumjere y bocnu u
Xepyezosunu, 185-186.
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he ce kpeTaTu Ka3Ha, a CyJ je Taj KOju je npenusupa. Y Hemaukoj je Takohe 3acTymbeHO TaKBO
pememe. Y mpolecy MmperoBapama y4ecTByje W Cyl, Te ce ojapehjyje ropma rpaHMia 10 Koje
Moyke nhu kKa3zHa koja he 6utu u3peyena. Ympaso 300r cyackor ydemrha, Ka3Ha y TOM pacrloHy U
Oyzne u3peueHa, av Hajuenthe oHa Koja je oapehena ropmum mumuToM. Ha npyroj crpanu croje
MpOIleCHa 3aKOHOJABCTBAa KOja TpaKe arcolyTHO ojpeheHy KasHy, MOYeB O]l MTAUjaHCKOT
3aKOHOJIABCTBA, IIPEKO (PPaHITyCKOT, XPBATCKOT 10 OOCAHCKO-XEPIIErOBAYKOT .

PenatuBHo onpehuBame Ka3He W KpUBHYHE CaHKIMjE MOJpa3syMeBa ojapehuBame
pacriona y kome he ce ka3Ha ogmeputu. TyxXuiai 1 OKpHBJBEHU y CTIOpasyMy ojpelyjy ropmu u
JOWH JIMMUT Ka3He, a CyJ] Ipelnu3nupa BUCUHY Ka3He. Ha Taj HauuH je cyny ocTaB/hbeHA 3HA4YajHA
MOTYNHOCT KOHTpOJIE HaJ CIIOPa3yMOM, jep HE JOIYIITa TYXHOIly Ja CaM Ca OKPUBJbEHUM
npenu3upa TaduHy BuCHHY KaszHe. CyIl je Taj KOju W Jajbe IPKH MOHOION Haja ojapehuBamem
Ka3He y cBojuM pykama. OKpHUBJBCHH je, Y HEKUM JpkaBama, nmormyt Hemauke, 3amtuheH ox
oJI0Mjama criopa3yma OJf CTpaHe CyJlia M3 pas3Jiora IITO YIPaBO CyJl YYeCTBYj€ y IPEroBopuma u
MOMaXke Jla ce TMpeIU3upa pacioH kasHe. Jloma cTpaHa 1Mo OKpUBJEEHOT je Y TOME IITO My ce
Hajyemrhe U3peKHEe Ka3Ha Koja oAroBapa ropmwoj rpanumu. OcTaBibame pacioHa 3a onpehuBame
Ka3He omMoryhaBa WMHIMBHIyadH3alljy Ka3zHe, a CMamyje MOTyhHOCTH TYXXHOLY y HEHOM
onpehuBawy. Mehyrtum, Ha koju he HaumH cyn OoJsbe [a WHIUBUAyalIH3yje KazHy Kaja
3aKOHOJaBall He Mporucyje odaBe3y cyja Ja NpUKYIJba, a HAPOUUTO, Ja U3BOJMU A0Kaze? Yiora
TYKHOIIa OBJIE CE CBOJAM Ha IMperopapame 3a oapehuBame pacrona y kome he cyn uspehu kazny.
VYKOIMKO ce 3aKOHOJaBall OJJTyYd 3a OBaj MOJEN oapehuBame Ka3zHe, OHJa Mopa aJleKBaTHO
3aITUTUTH TIpaBa OKPHUBJBEHOI. Y3MHMO 3a MNpPHUMEP OKPHUBJBEHOI KOJU j€ ca TYXKHOLEeM
JIOTOBOPHO PACIIOH Ka3He o] 3 10 7 roJuHa 3aTBopa, a kojy he cyn na mpernusupa. JacHo je aa
OKPHUBJHEHOM HHU]€ CBEjeAHO N1a 11 he My cyn u3pehu kazHy 3aTBopa oJ1 3 TOAUHE WK Ka3Hy 011 7
TOAMHA 3aTBOpa. 300T Tora, y CHCTEeMHMa KOjU Cy NMPHUXBATHIIN pPeJlaTHBAaH CHCTEM ojapehuBama
Ka3He, OKPUBJBEHOM je€ OcCTaBJbeHa MOTyhHOCT H3jaBJbHMBama jkajabe Ha mpecyny. Taxobe,
yroBapame pacloHa Ka3He JIel0oBaJIo Ou JEeMOTHBALMOHO Ha OKPHUBJbEHE, jep BiIaJja HEU3BECHOCT
y TorJieqly Ka3He koja he outu Hspequa.294 VYV cprickoj TeopHju Cy MOCTOjal U CTAaBOBHU Jia je
cucteM koju je ycBojeH 3KII-om penmatuBaH, mpu 4eMmy ce HaBOJIE€ Pa3JIO3h KOj€ CMO CIIOMEHYIIH.
3atum, cMaTpa ce J1a je CyJl jelMHHU KOju je oBiamheH Ja MpOIeHHU J1a JI ce Ka3HOM OCTBapyje

TeHepajHa M CIelujalHa MpPeBEHIMja, a OBAaKBHM OJpehuBameM Ka3zHe CIpedyaBajy ce H

24 B Bajosuh, Has. deno, 169.
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3JI0ymOTpede TyKHOIa Koje Moapa3yMeBajy caMmo Op30 3aBplllaBamke MOCTYIKa, 0€3 YHOIICHa Y
OCTBapHBAaIE CBPXE KaXKIbaBarba. > MelhytuMm, munubseme Koje je Omno Biamajyhe jecre aa je
CPIICKM 3aKOHOJaBall MPUXBAaTHO CHUCTEM aICOJIYTHOT ojpeluBama Ka3zHe WU ApYyre KpUBUYHE
cankiuje. Hopum 3KII-oM 3aKk0oHOaBAI] j& OTKIOHHUO CBAKy JUIIEMY.

bynyhun na je Hekamamime pelieme MOIJIO JOBOAUTH y 3a0iyay, 3aKOHOJaBall je
npornucao na he, usmely ocranor, cTpaHke CKIONUTH CIOPa3yM O BPCTH, MEPU WM PACIOHY
Ka3He WU Jpyre KpPUBUYHE CaHKIMUje. JeAMHM CHOpaH eJIeMEHT Y OBOj OJpendu jecte
npeaBuhame pacroHa y KOMe CTpaHKe MOTY JIOTOBOpPHUTH Ka3Hy. OBo pemieme He 6u Tpebaiio aa
Oylle 3aCTyIJBEHO y 3aKOHOJIABCTBY Y KOME je CyJ MCKJbY4eH M3 M3Bohema 0Ka3a Ha TIIaBHOM
IpeTpecy, jep ce OBIe 0TBapajy /Ba nuTama. [IpBo, ako cyx y MOTIYHOCTH MPUXBATH CIIOPa3yM,
Kako he ja u3pexHe Ka3Hy aKko je camMo JOrOBOpEH pactoH? J[pyro, Kako oMEpUTH Ka3Hy aKko HE
MOXe Ja U3BOAM Jokaze? ONroBop Ha MPBO MUTAKE MOXKE OUTH caMO TakaB Jla CyJl M MOpPEe.
NpUXBaTamka CriopasyMa Ipeuusnupa Mepy Kasue kojy uzpude. Mehyrum, nemoryhe je 3amucnutu
CUTYaIlMjy y K0jOj je Cyl KOMIIETEHTaH Ja MPaBUIHO OJMEpPU KasHy (Mpu TOM Kopuctehu cBa
IpaBUja M KPUTEPHjyMe KOje MY je HaJOKHO 3aKOHOJABall), a Ja MPETXOIHO JIOKa3u HUCY
M3BEJCHH. JeTHOCTAaBHO, HE3aMHUCIIMBO je Ja CyA MOXe J1a MPaBUIIHO OJPEIH Ka3Hy aKo YOIIIITe
HUje W3BOJMO JI0Ka3e KOjU CY Y BE3HM C OKOJHOCTUMA KOje Cy IapaMeTpH 3a OJMEpaBambe
kasne.”*® Jenunn w3nas w3 oBe curyammje Moke ce HahH y pellemy Jga Cyd MMa 0b6aBesy aa
M3BeJIe I0Ka3e OJl KOjHX 3aBHCH Mepa kasHe.”’ OBa 06aBesa HUje HUIJE MpOHcaHa. 360r cBera
HaBEJIEHOT, OBy MOTYNHOCT Tpe®a KOPHCTUTH Yy W3Y3€THO OTpaHHYEHHUM OKOJIHOCTHMA, M TO
Hajuemthe kKajga cTpaHKe HUCY OWile y CTamy Ja ce JIOrOBOpe O TauHO] MepHU Ka3He, a TJIaBHU
IpeTpec ce Hamasu y oaMakio] (a3u m Beha kommunHa jgokasza je Beh u3BeneHa. Tek y Tom
Cllydajy ce MOK€ U3BECTHU IpeTnocTaBKa Aa he cyx Mmohu aa ogmepu Ka3Hy, ajld U TO MOXKEMO Ja
MPUXBAaTHMO caMo ca J030M pe3epBe. llpeaBuhame pacrioHa Ka3HE IPENCTaBJhba KOILKY 3a
CTpaHKe, jep HU TYXHJIAI] HU OKPUBJbEHU ca OpaHUOLIEM HEe MOTY J€THOCTaBHO Ja MPETIOCTaBe y

yujy he xopucr cyn na onnyqu.zgg

2% Ckpahenn kassenn moctymim, Moxyn 4, Kpusnuna o6mact, Capajeso, 2006, 39; JI. Huxomuh, Cnopasym o
npusnarey kpusuye, 160-164; J1. Hukonuh, Cmpanauxu cnopasym o kpusuyu, 182-187.

2% M. kymuh, Hosu 3akonuk o KpusudHOM NOCMYNKy — ouexkusara 00 npumene, y 360opauky: C. bejarosuh, Hosa
peuterva y kazuerom 3axonooascmey Cpouje u iwuxoea npakmuuna npumena, beorpan, 2013, 47.

27 C. Bejatosuh, Cnopasymu jasrnoe myscuoya u okpusmenoe u nosu 3KIT Cpbuje, PeBrja 3a KpUMHHOIOTH]Y U
KPUBHUYHO TpaBo, opoj 1-2, 2012, 75-76.

2% (OBakKBO pelICHe BEPOBATHO CBOj y30p MMa y aMEpPHYKOM NPABHOM CHCTeMy, Il Cyl MMa MoryhHocT na
Ipenu3upa KasHy, Ia U IMyTeM Bbera MOXEMO Ja BUIUMO KOJHKH je OWO YTHIj, Y CBaKOM CIHCIY T€ PEuH,
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AriconnyTHO ofpehuBame Ka3zHe CBOAM C€ Ha TayHO ofpeheHy Ka3Hy WIu ApYyry
KpUBUYHY CaHKIM]y KOJy YroBOpe CTpaHKe Yy TMOCTYNKy. MHOIITBO YHOPEAHUX
KPUBUYHOIIPOLIECHUX CHUCTEMa je 3acCHOBAaH Ha OBOM MOJENy, a Ipe cBera y bocHH H
XepLeroBuHM je 3aCTyIJbEHO YroBapame Ka3He y alcoIyTHOM H3HOCY. TyKumal U OKpUBIJbEHH
y MPEeroBOprMa Cy Iy>KHH Ja JOTOBOpE TauHO ojApeheHy KazHy WM APYry KpUBHUHY CaHKLH]Y,
HIIp. Ka3HY 3aTBOpa y U3HOCY o1l 3 roauHe uiau HoBYaHy ka3Hy oxa 300.000,00 munapa. Ilpe je
je3nyko Tymaueme oapeznde na he ce Tyxuial U OKPUBIbEHH CIIOPA3yMETH O BUCHHH Ka3HE WIH
Jpyre KpUBHYHE CAaHKIHMj€ TOBOPWIO Yy MPHIOT TOME Ja je 3aKOHOJaBall MPUXBATHO CHCTEM
arncoJryTHor oapehuBama ka3He. 3aTuUM, Ty je IMocTojajda U HeMOryhHOCT 3a M3jaB/bUBambE KajloOe
Ha TIpecyly IOHECEHY Ha OCHOBY 3aKJbY4EHOI cropasyma. JIOTMYkH, YKOJIUKO C€ TYy>KWiall U
OKpHUBJbEHH JIOTOBOPE OKO TAYHOT M3HOCA Ka3HE Koja he OKpMBJbEHOM OWTH M3peueHa, Tajua je
HEMOTPEOHO TPYKATH My U TPABO HA Kanldy, OCUM y U3Y3€THO OrpaHUYCHOM oOumy. Tume He
O0u OWUIM UCIYHEHW W OCHOBHU LIMJbEBH YBOhEHma cropasyma y 3aKOHOJIABCTBO — IpE CBera

e(l)I/IKaCHOCT IIOCTYIIKA, Jep Oou THME A0OIJIO OO OAYTOBJIaYUCHa MOCTYIIKA, a HC JO HaAMEpaBaHOT

eKcIepaTa™ ca aMepu4Kor KOHTHHEHTa KOjH Cy ydecTBoBaiM y kpojemwy HoBor 3KII-a CpoOuje. OcHOB 3a 0BO
pelemne npoHanazuMo u y TpubyHany 3a Ousiny JyrociaBujy. Mako y MOYeTHOM MEPUONY HHUje OMIO 3aKOHCKHX
MOTyhHOCTH 3a 3aKJbydeHe CIOpa3yMma, HAKOH Map TOJAMHA JONIUIO je 0 yCBajamka HOBOT IpaBwia, 62ter, y
[MpaBuIHKUKY O MOCTYIKY M JIOKa3uMa, KOjUM je npeaBuheHo Ja ce TyxKuiall U oJ0paHa ce MOTY CIopa3yMeTH Ja,
HaKOH IITO C€ ONTYXKEHU HOTBPAHO M3jaCHHU O KPUBHIIM 1O jE/IHOj MIIM BUILE Tauyaka ONTY)XXHUIE, hie TyKuall npej
IIpeTpecHuM Behem:

1. 3aTpakuTH Ja ce ONTYXHHUIA CXOTHO TOME U3MEHH, HIIH

2. W3HETH CTaB Ja je IpUMepeHa HeKa KOHKPETHA Ka3Ha WIIM PACIIOH Ka3He, WIIN

3. ce Hehe ycIIpOTHBUTH 3aXTEBY ONTYXEHOT 32 M3PHUIIAkhe KOHKPETHE Ka3HEe MJIM PACTIOHA Ka3He.
Wnave, no nanac je npex TpnuOyHanoM 3a OuBIIy Jyrocinasujy criopasyM o NpU3HAKBY KPUBHYHOT Jiela 3aKIJbY4IHIIO0
yKyIHO nBajeceT juia: Munan babuh, [Ipeapar banosuh, Mupocnas bpano, Panko Yemuh, Mupocnas lepomwuh,
Hamup Horen, [Jpaxen Epaemosuh, Muozpar Jokuh, ['opan Jenucuh, [paran Konyuuuja, lapko Mpha, [Iparan
Hukomuh, Momup Hukonuh, Jparan O6penosuli, bubana [Inapmuh, Meuna Pajuh, dymko Cukupuia, Munan
Cumuh, CreBan Tomoposuh u [paran 3encuoruhi. [Tutame kaxmbaBama je BeoMa pa3inuuto U TpuOyHa HUje uMao
JEAMHCTBEHY MOJIMTUKY [0 OBOM NuUTamy. Kaja je y nutamy pacnoH ka3He, y npeamery TomopoBuh TyXniamTso je
MPEMOPYYMIIO M3PHUIakhe KazHe o7 5 10 12 romuHa, a cya je m3pekao kasHy oa 10 romuHa 3aTBOpa; y MPEAMETY
Cumuh nperiopydeHo je u3pumame Ka3He o1 3 10 5 rofuHa, py 4eMy je Cy[ 3ay3€e0 Jla TOPHH JUMUT MPECTaBIba
oxrosapajyhy kasny; y npeamery IlnaBmmh Ty>XmiaimTso je IpernopyqmiIo H3pHuame Ka3He y pacrony ox 15 mgo 25
TO/IMHA, a Cy[ je U3peKkao ka3Hy of 11 roxuna 3aTBOpa; 3aTuM, y npeaMery Hukonuh npenopydena je ka3na usmehy
15 u 20 roxuHa, pHu yeMy je CyJ M3pekao kasHy ox 17 roaumna, a y npenmery OOpeHoBuh, Tie je TYXXHIIALITBO
NIPENOpYYMIIO MAGHTHYAaH PacIoH, Cyl M3peKkao KasHy oJ 27 ronuHa 3arBopa; y npeaMerty Cukupuua, rae je
npeaoxeH pacnoH 10 mo 17 roamHa cyxa je m3pekao 15 roamHa 3aTBOpa; y mpeamMery [lomieH TyXKWIIAIITBO je
TPaXKHWJIO Ka3Hy 07 5 70 7 rovHa, a Cy/ je YTBPAMO Ka3Hy Ha JOWOj TpaHuIM; y peaMeTy KomyHiiHja Ty>KuaamTBo
je Tpaxwio kazHy ox 3 mo 5 romuHa (MpH 4eMmy je y TOcJenma TPU Cllydaja MHCHUCTHPAIO Ha M3pHUIamhe Ka3He
npeaBul)eHe TOPHUM JTMMHTOM), Cy[ jé YTBPIHO Ka3Hy 3aTBopa oX 3 rojauee; y npeaMery Yemmh m3pedyeHa xa3Ha
3aTBOpa y Tpajamy ox 18 roamHa (TYXHWJIAIITBO je MPEATOKHIO PACHOH O TPUAECET A0 YeTplaeceT roiwHal); y
npeamery banoBuh 8 romwHa; y mpenMetry Mpha 17 romuna (mpemioxken je pacmoH onx 15 mo 20 roxuHa); y
npeaMety Jokuh 7 roauHa (TYXHJIAIITBO je Mpeanoxwio 10 roanHa, am je 1aTo 0100pemke ONTYKEHOM JIa TPAXKU 1
HIDKY Ka3HY, HAKOH 4era je of0paHa Ipernopy4mia Ka3Hy 3aTBopa ox 2 roaune). /1. Usoposuh, B. Typawanun, Has.
oeno, 239-255.
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ckpahema. Jlomymrame mpaBa Ha >KajgOy HIIIO OM y TNpWIOr MpehammsuM Teopujama o
penaTuBHOM onpehuBamy Ka3He, MTO je, mpeMa Bakehum mponucuma, u yaumweHo. JlomymTeHo
je mpaBo Ha X)aily y M3y3€THO IIMPOKHM OKBHpPHMA, U THME jeé KOpak yHa3aja BpaheH cBaku
Harop ycMepeH Ka Behoj eukacHOCTH MOCTYIKA.

Pamnom Bepsmjom je Ouno mpensuheHo Oosbe peliewme, Kaaa je y OBOj Tadyku OHO
callp>kaH CIIOpa3yM O BPCTH M MEpHU Ka3HE WJIM O JPYroj KpUBUYHO] CAHKIHjU, O HAYUHY
M3BpIICHA Ka3HE WIM O JeIWHCTBEHO] Ka3HHU 3a KPHBHYHA Jiejla M3BpIICHA y cTUIlajy. Mako 3a
MOCTIeIHE PELICE O CTULAjy MOpamMo ucTehn Beh crioMumbanu PUTOBOP, OBO j€ CBAKaKo OoJbe,
3aTo MITO HE caapku MOoryhHocT 3a oapehuBame kasHe y pacrnoHy. Yak W Kazua je y MuTamy
CTHIIa], TY CUTYyallHjy je 3aKOHOJaBal] MOrao Ja u30erse yrBphuBameM Ka3HE 3a CBa MOjeuHA
KpUBHUYHA JIeJia, a TIOTOM jeIMHCTBEHE Ka3He. TyXuiam U OKpUBJHEHU Cy YMECTO CyAa MOTJIH J1a
M3BpIIIE O/IMEPaBamE, Ko IITO Y CHOpPa3yMy CBaKako paje, a Ha Cyay Jie)kn oOaBe3a Ja UCTY
MOTBPIU WK Aa 0A0Huje CIIopa3yM.

BepoBaTHO HajOMTHHMjU apryMeHT y TPWIOT TBPIHBH Ja 3aKoHOJaBal Tpeda 1a
MIPONHUILE arcoNyTHO onpehere KazHe JIeKH y YMICHUIM N1 CyJ, MPHWINKOM BepU(PUKOBaMHA
cropa3yma, He W3BOAM HHKAaKBE JIOKa3e KOjU IMOTKpEIUbyjy HaBoje Kpusuie. MuHaue, opran
MOCTYIIKA je, PpeMa HOBOM pelICHY, TyKaH Jia IPUKYIJba JI0Ka3e caMo KaJjia MOCTOjU OCHOBAHA
CyMHIba y HCTUHUTOCT MIPU3HAKA WIH j€ MPU3HAKE OUUTIIEIHO JIAXKHO, HEMOTIIYHO, TPOTUBPEYHO

WJTU HEJaCHO W aKO HHje MOTKPEIJbEHO APYTUM JoKa3zuma (4. 88. 3KH-a),299

a M30CTaBJbEHO je€
pelemhe Aa Mopa Aa IPUKYIUbA J0Ka3e U y Cllydajy Kaja ce pagu O JOKa3MMa Of] KOJUX 3aBUCH
BpcTa M Mepa KpuBMuHe caHkuuje (Hekamammwu wi. 327. 3KII-a). Takohe, He Moxe ce
NPEBUJETH HU Jla BUIIE HE MOCTOju obOaBe3a cyna Ja MPUKYIUba JO0Ka3e Kaja je MpU3HaHke
ouurseHo yjaxHo! Tume 3akoHOAaBall Kao J1Ja CBECHO OTBapa MOTYhHOCT 3a JaBame JIAXKHHUX

IIpU3HaKka U IIUPOM OTBapa Bpara 3a AebaTy OKO McTor murama. Koj cnopasyma o npusHamy

KpUBUYHOT [CJIa, 3aKOHOAaBaIl IIpaBU BCIIMKHU HU3Y3€TAK O IIpaBHJIa Ia CYA UCKYIlJba NOKA3C Yy

% Pnave, 0BO je jeHa OJ] CBEra IIeT CHTYAI]a 3a KOje 3aKOHO/aBal] pe/Brl)a I0CTojarbe 0CHOBaHE CyMibe. O ToM
Buneth: B. Typawmanwn, M. Bomrunuh, O nojedunum mewxohiama y npumenu Ho602 3aKOHUKA 0 KPpUBUUHOM
nocmynky Cpouje, y 36opauky: C. bejaroBuh, Onmyoicere u Opyeu KpueuuHonpasHu uHCMPYMEHmMU OpHCaABHe
peaxyuje na xpumunaiumem, beorpan, 2014, 469. C HaBemeHWM y Be3W, BpPXOBHM KacallMOHU CYH je 3ay3€o
CTaHOBHINTE Ha cemHuiM oapxkaHoj 02. u 04.12.2013. roguHe Aa YKOJWUKO OKPUBJLEHU HA TJIABHOM TNIPETpECy
MPHU3HA H3BPIICHE KPUBUYHOT JIeNla, CyI Y TOM CIydajy Tpeba caMo 1a W3BPINU YBUI y PaHHje MPUKYIJbEHE U HA
[JIABHOM ITIPETpeCy MPeUIoKeHe JJOKase, Paju OleHe Jia JIM TO NMPH3HAhE HCIYHhaBa HEONXO/HE yCIOBe, a HhHXO0Ba
OIICHA Ce Jlaje y KOHTEKCTY Jla U3 HhHX HEIPOM3HIIA3U MOCTOjalbe CMETHH 3a MPUXBATamke MpU3HAma (Jakie, He
OIICHY]Y CE CBAKH II0jEIMHAYHO U Y BE3U Ca OCTAIIUM JIOKa3uMa).
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HaBEJICHUM Clly4yajeBUMa mnpu3Hama. Kopawajyhu myrem ckpahema moctynka W moBehama
BeroBe e(UKaCHOCTH, CyAy je yckpahena moryhHocT u3Bohema apyrux nmokaza. A camo
u3BolhemEeM OBUX JIOKa3a Ccyja OuM Morao 1a johe 10 CONCTBEHHUX IMOTIIYHUX Ca3Hama O Ka3HH U
KPUBUYHO] CAHKIIM]jU KOjy Ou Tpebano u3pehu. bynyhu na je 3a To yckpaheH, Ha TyXHOIy JIEKU
obaBe3a J1a mpenu3npa Ka3Hy y MOCTYIKY MperoBapama, YuMe ce 3HauajHo noBehaBajy merona
JMCKpEIOHA TpaBa OJTy4YHBamba, a CMamkyjy CYJICKa, T TYXHIAIl Mpey3uMa Ha ceOe jenHy o
(dyHKIMja Koje mpumaaajy Cyay Kao JpkaBHOM oprany. HapaBHo, He Kao Ap>KaBHH OpraH, jep HU
TYXKHIAL OBJC HE W3BOLHM 10Kase, " Bell MX caMo CKyIuba H Ipolemyje. OH mperoBapa ca
OKPHUBJbEHHM O YCJIIOBUMA NPU3HAKA KPUBUYHOT JIENa, U BETOB IIHJb je Ja J0o0uje MpU3Hambe 32
KPUBUYHO JIEJIO, OJJHOCHO KPUBHUYHA Jiejia KOja je M3BPIIMO OKPUBJHEHH. Y KOJIUKO OKPUBJHECHH
MIPUCTaHE HA CIIOpa3yM, T€ MPHU3HA M3BPIICHE KPUBUYHOT JIeNa, cacTaBuhe ce cropazyM Koju ce
¢dopmanHO Hehe TeMeJbUTH Ha JOKa3MMa Koje je TY)KHJall MPUKYNMuo, Beh Ha cariacHOj u3jaBu
BOJbA CTPAaHAKa y OBOM MOCTYIIKY. Ty)KWIal HHje U3BOMO JI0Ka3e, Ia Ce CIIopa3yM U HE 3aCHHUBA
Ha wuMa. OHHM Cy, HEU3BEJCHM, CaMO IMOCIYXHJIH TYXHOIy Yy IOCTYIKY IperoBapama H
noOujama MpU3HaKka.

Kpynan m3y3erak mpeacTaBjba M CaMmoO CKIAIame CIopa3yMma, a MOTOM U JOHOIICH-E
npecyle Ha OCHOBY Hera, a Ja ce JIOKa3d He H3BOJE, T€ OBaj HW3y3eTaK HHje Tpedalio
MPOLIMPUBATA U Ha MOTYhHOCT J1a cya oaMepaBa KazHy 0e3 m3Bohema J0Kasa, IITO je OJUIhKa
CHUCTEMa peJIaTUBHOT oJipehuBama kazue.**! Vocranom, cyny je mara MoryhHocT na onduje
CTIOpa3yM O MpPHU3HAKY KPUBUYHOT JeNla, Y KOM Ka3Ha, 10 HErOBUM CXBaTamkbuMa, HE OJroBapa
TEXUHHU W3BPIICHOT KPUBUYHOT Jiejla, WM aKo HUCY HMCIYHEHU APYTU YCIOBU KOj& 3axXTeBa
3akoHofaBail. Jlakne, cyn he, mpunukom mporeca BepuduUKalyje cropazyma BOJUTH padyyHa O
YUTaBOM KOMIUIEKCY YWI-eHHMIA. Mako Hema mpaBo na caM oOJMepaBa Ka3Hy M KPHBHUYHY
CaHKIU]y, Cy1 je oanyuyjyhu gaxTop koju cropasyMm npuxsaTa uian oaduja. IIpe csera, cya he
BOAWTHU padyHa O TOME Jia JU je CIopa3syMHO oapeleHa Ka3Ha MpUXBaT/bUBa ca JPYIITBEHE
CTpaHe, J1a T1 OAroBapa IUbEBUMA IeHEepaHe U CIelHjaliHe MPEBEHIINje, TE a U je y CKIaay
ca IMJbEBHMa KPUBUYHOT TMOCTynKa. [loceOHy maxmy cyn he TOKIOHHTH 3allTHTH TpaBa
omreheHor Koja MOpajy OWTH aJleKBAaTHO 3amTHheHa, TTOYeB O] UMOBHHCKOIIPABHOT 3aXTeBa U

TPOLIIKOBAa KPHUBUYHOI TIOCTYIIKA, IIa A0 HMHTCPECA omrrehenor Ja OKpHUBJbCHHU 6yz[e npaBCIHO

$00 M. IlIkynuh, Komenmap 3axonuxa o kpusuurom nocmynky, 941.

31 1pid.
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KaxmeH. Cropazym o mpu3Hamky KpUBHYHOT Jena Takohe Hehe Outu nmpuxeahen on crpane cyaa
YKOIIMKO je y TIOCTYIIKY TperoBapama J1aTo NpU3Hamke Y 3aMEHY 3a HEIITO IITO CyJ] HUKAKO He
MOE J1a [IPHXBATH, 300T Yera OKpPHBIGCHH U OpaHIIIAL MOPajy aa Oyay ompesHu. %

Ha ocHoBy cBera HaBeIeHOI MOXEMO 3aKJbyYHTH Ja j€é y KPUBHYHOM IPOLIECHOM
3aKOHO/IaBCTBY PenyOnuke CpOuje jequHu mpaBujaH IyT 3a ojapehuBame Ka3HEe W KPUBUYHE
CaHKIIMj€ CUCTEeM aricoryTHOT onpehuBama. Ha oBoM ctaBy croju u ctapo O6aBe3HO YIIyTCTBO O
IpUMEHH ¥ 3aK/byuery CIopasyma O NpH3HAEY KPHBHILE, > JOK HOBO HE MOXeE Ja mpeasuba
oBYy MoryhHOCT, U3 M3HETUX pasjiora, ajii je rnpemnopydyje. Mehytum, MokeMo U Jja HarnpaBUMO
jenaH u3y3eTak, KOju ce Be3yje 3a MPEroBope Koju Cy ACTMMHYHO 3aBPIIEHU ca ycrexoM. Peanna
je cuTyalMja Ja TY>KWIall U OKPUBJbEHH JETHOCTABHO HE MOTY Jia CE€ CIIOpa3yMe]y OKO BHUCHHE
Ka3He, aJli J1a OTIPUJIMKE MOTY Jla Ope/ie PACIlOH y KOjeM O ce Ta KazHa Kperana. Ha taj HaunH
Ou ce oApeaMo pacloH W TakaB YHEO y cCIopa3yM, a Ha cyay Ou Jexana obaBe3a J1a
WHIMBUyaIn3yje Ka3Hy. HapaBHO, HaBeleHO Tpeba MPUXBATUTH y U3Yy3ETHUM CIy4ajeBHMa, U3
M3HEeTHX pasiora. [Ipema ToMe, y HallleM KpUBUYHOM MPOIIECHOM IPaBy MOXKEMO J1a TOCTaBUMO
MIPaBWJIO JIa j€ arliCOIYTHO oJpehuBame Ka3He MpaBuio, a peJaTHBHO M3y3eTak, 0e3 003upa mTo
UX 3aKOHOJABaIl u3jenHadaBa. Ha cymy Ou peTko jexkana o0aBe3a Ja WHAWBHIyaIH3yje KasHy,
30or dera he Hajuemrhe TyXWiall ¥ OKPHBJBEHH Jla j€ CaMH AalCOJIYTHO OJpe/e, YuMe je
MOTBphEeHO MPaBUJIO /1a Ce U3Y3elH YCKO TyMaye.

[Ipe Hero mTO mMpUCTYyNH mpeljaramy ojpeheHe kasHe, JaBHM TyXKWIall Mopa Ja
NpUKYnH ojpelheHe mojaTke O OKpHBJHEHOM. [IpeBacxoqHO, OH MOpa BOAWTH padyHa U O
OKOJJHOCTMMA O KOjUMa MHaue CyJl BOAM padyHa KaJa oJMepaBa Ka3Hy, a TO Cy OKOJIHOCTHU Koje
CTOj€ y B€3M ca PAaHUJUM >KUBOTOM OKPHUBJHEHOI, PaHUjOM OCyhHBAHOCTH, MOHAIIAEKEM Ipe
W3BpIICHa KPUBUYHOT JIefla, ajld 3HATHO BHWIIE HAKOH HW3BpIICHA KPUBHYHOT [I€Nla, CTETCH
KPUBHIIE, 3/IPaBCTBEHO, TIOPOAMYHO ¥ UMOBHHCKO CTame, MOTHBE M TIO0Y/e KOjU Cy ra HarHaIH
Jla W3BpIIM KPUBMYHO feno u ci. [lopen oBuUX OKOJIHOCTH, KOje cy HaBeaeHe KpuBHUHHM
3aKOHUKOM, TYyXWjal Tpeba na y3Me y OO03Up U YHUICHUIY Ja OKPUBJHEHH MPUIMKOM
3aKJbydera Cliopazyma mpuxBara u oapeheHe obOamese, mpyxka wHbopmanmje, Te o0e30ehyje

capaimkby MPWINKOM OTKPUBAaKA JPYIMX KPHUBHUYHHMX JIeJla M IPOLECYHpPamy HHHUXOBHUX

%92 Tako u y: A. Schemmel, C. Corell, N. Richter, Plea Bargaining in Criminal Proceedings: Changes to Criminal

Defense Counsel Practice as a Result of the German Constitutional Court Verdict of 19 March 2013?, German Law
Review, vol. 15, no. 1, 2014, 54.
%93 OGaBesHo YnyTcTBO 0 IPUMEHHU U 3aKJbyuery Cropasyma o Npu3Hawby KPUBHIE.
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m3spurmana. > Yeien Tora, OCTOji AMPEKTHA cpasMepa m3Meljy BHCHHE MPEIIOKEHE KasHe ¥
KBAJIMTETa M KBaHTUTETa MH(OpManuja U J0Ka3a Koje je OKPUBJBCHU INPYKUO WM yKa3ao Ha
Bux.> OBe OKOTHOCTH MOpajy Ja yTWdy Ha H300p KasHe, OJHOCHO KpHBHUHe cankimje. Ha
OCHOBY Tora Tyxujarn he Mohu aa npucTynu Mporecy HHANBUIYAIN3alllje KPUBUYHE CaHKIIH]E.
VY ®panmyckoj ce cMaTpa Ja 3a TY)KHOLA IPEICTaBJba M3a30B Ja MOCTUTHE OalaHC MPHIMKOM
nperoBapama o ka3HW. Hamme, c jemne crtpaHe, ymameHa Ka3Ha Tpeba ma Oynae cpa3MepHa
kpuBnuHOM Jnieny. C apyre ctpaHe, oHa Tpeba 1a Oyae oJMepeHa y TakBOM U3HOCY Jia oxpadpyje
KpHUBE Ja MpHUXBaTe MOHYIY, a HAarOHW MOTPEUIHO OKPHBJHEHE J1a CBOjy HEBHHOCT JIOKa3yjy y
pPEIOBHOM KPHBHYHOM IIOCTYNKY. Ha Taj HauMH ce cropa3yM O NpH3HAKY KPUBHYHOT [eiia
nojaBJbyje Kao eukacan GpuiaTep KOju OTKJIakha HECUTYPHOCT OKO KPUBHIIE OKPUBJHEHOT, Il CE
y Belioj MepH 3aCHIBA HA MPETIIOCTABKaMa. > ° BICHHA OYeKHBaHE Ka3He ce (OPMHpA HA OCHOBY
3HaIba, CTAMba Y CIIMCHMA 1 KOHCYITAIMja " a ,,Ka3HeHe MaKa3e™ He CMejy 1a CTABE OKPHUBIHEHOT
10]] HEMOIHOIIIJBHB MTPUTHCAK U HE MOTY CMAmbHTH Ka3Hy MCIIOJ] TPAHUIIE KOja OroBapa TeKUHH
kpuBraHOr fena.’® IlocTynak yCIeuHor mperopapama peTIocTaBlba MO3HABAME CHXONOTH]e
ydecHHKa y ToM mporiecy. OHa crpaTerdja Kojy IMOCTaB/ba OpaHwWian Boawhe yCIENTHOM
nmoctynky. Ha mpumep, yKOIHMKO kel Jja UCXOJyje He3aTBOPCKY CAHKIH]y, OpaHuial Tpeda y
IPEroBOpHMa roToBo Jia oj10alyje cBaKy MOryhHOCT capaibe OKPHBIJBEHOT Ca TYKHOIEM, BEILITO
n3beraBajyhu Ouio kakBy MHIMKAIM]y KpuBuLe. Hajseha omacHoCT jexu ynpaBo y NpuXBaTamy
HeKor Jo0por periema, 0e3 003upa Ha MOCTOjame JAPYIMX TaKTHKA 0[16paHe.309 bpanunari,

JETHOCTaBHO, MOpa J1a aHTUIIMIIUPA MPETHOCTH U HEJOCTATKE CBAKOT CIOpa3yMma, jep Omio koja

4 .
%4 B. Ukauosuh, Mamepujannonpasnu u npoyecHonpasnu acnekm npusnasara xkpusuye, 287. WNHade, momTo

CJIEMECHT CIiopasyMa MOXKE aa 6YJ16 CIIPEMHOCT OKPHUBJHECHOT Ja CBEAOYH ITPOTUB APYTUX OKPUBJBEHUX, TO CC CMaTpa
Jla je OBO BEOMa OIACHO pEIICHe, jep Ce TUME yBOAM MOTYNHOCT KYIMOBHHE KOOIIEPATHBHHX CBEIOKA, TE CE
npeanaxe opucame u3 3akoHcKor Tekcta. M. llkynuh, [Toepewna konyenyuja u 6pojre npagno-mexnuuxe epeuixe
HOB02 3AKOHUKA O KPUBUYHOM NOCMYNKY — Wma 0dme U KAKo pedopmucamu pepopmy CpPHCKOZ KPUBUUHOZ
nocmynka, y 300pHHUKY: Pedhopma kpusuunoe npasa, Komaonuk, 2014, 48.

057, Kunypckun, Cnopasym o npusnary kpusuynoe 0ena (Kpusuunoz oena) u uspuyarbe Kpuguune cankyuje ymsphemne
y cnopasymy, y 30opauky: C. bejaroBuh (yp), Axmyenna numara Kpusuunoz 3aKoH00A8CmMea (HOPMAMUGHU U
npaxkmuunu acnexm), beorpan, 2012, 172.

%% |_. Ancelot, M. Doriat-Duban, Analyse économique du plaider coupable, Revue économique, vol. 61, no. 2, 2010,
242,

%7 Tako u y: A. Mosbacher, The Decision of the Federal Constitutional Court o 19 March 2013 on Plea
Bargaining, German Law Review, vol. 15, no. 1, 2014, 10.

%8 £ Bittmann, Consensual Elements in German Criminal Procedure Law, German Law Journal, vol. 15, no. 1,
2014, 28.

%9 A, Schemmel, C. Corell, N. Richter, Plea Bargaining in Criminal Proceedings: Changes to Criminal Defense
Counsel Practice as a Result of the German Constitutional Court Verdict of 19 March 2013?, German Law Review,
vol. 15, no. 1, 2014, 54.
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MaHa cropa3yMa, Wil 4aK periemhe 3a Koje caMo OKPUBJbEHH oceha ja je joire, MOXKe Ja JI0BeJIe
710 TIoropIIama oHoca u3Melhy oBa nBa (:y6jeI<Ta.310

O uHIUBUAYIH3AIUjU Ce JaHac BoJie OpojHE pacmpase, ajdl UaKo MOCTOje CIIOPEHa OKO
IBEHUX IMJhEBA, OHA BHIIE HUjE criopHA. JlaHac cy Haj3acTyIUbeHUja CXBaTamkha KOja cMaTpajy aa
CBaKy KpMBHYHY CaHKIUjy Tpeba y mrTo Behoj Mepu mpuiaroauTH yYMHHOIY KPUBHUYHOT JeJia C
003MpOM Ha HErOBY JMYHOCT U OKOJHOCTH W3BPIIECHOT KPUBHYHOT Jenia. 3a 00Jby HMpPUMEHY
KpUBHUYHE CaHKIIM]j€ HEOMXOIHO j€ YIO3HABAKE TUYHOCTH M3BPIINOIA KPUBUYHOT JeJia, Na ce U
CMHCA0 Ka3He 10 HEKUM CXBaTambHMa BHIIM y U3HAJIAXKEHY HAjJOOJBHX IPEBECHTUBHUX MEPA, a CBE
y IHUJBY 3aIITUTE OPYIITBA. TO Cy pasHOBPCHE MEpE COIHjaTHOT, MMEAarouIKOT U MEIUIIMHCKOT
kapakTepa. OHe JaHac CBe BHILE yJia3e y OKBHPE Hadyesa OMOPTYHHUTETAa KPUBUYHOT TOHCHbA.
CymtrHa WHIUBUAYyAIH3aIUje ce CaCTOju Yy TOME Ja KPUBHUYHA CaHKIMja Tpeba ma Oyae Tako
npuiiaroheHa JIMTYHOCTH OKPUBJHEHOT | Ja OMOTYhu pecoryjanu3ainyjy JIeanHKBenTa. Jlakie, na
ce Kpo3 wu300p U M3BpIICHG KPUBHYHE CAHKIMje HAjOOJbE OCTBADH ECH IHJb.
NunuBuayanuszanuja Mopa na Oyne y ckiaay ca mnpuxBaheHOM KOHIEMIHjoM cy30ujama
KpUMHHAJIMTETa Y OApel)eHo] ApKaBH, jep Ce HEHU IHUJBEBH MOTY TPaXXHMTH CaMoO Yy OIIITHM
LMJbCBHMA KpUBHYHONpaBHe 3amrure. 2 Takohe tpeGa HamomeHyrH u aa  usMelhy
WHIUBUAyaIM3allije Ka3He W WHIUBUIyalnu3alyje TpeTMaHa Mopa JAa moctoju mehycoOHa
yeKIaljeHOCT, jep IpecTaBibajy 4eo HeTor mpomeca.

[IpenmopywsHBO je Ja mpe ModYeTKa MperoBapama TYXKHOIW H3yde Ka3HEHY IOJUTHKY
cylla mpel KOJUM HacTynajy, Oynyhu na je Haj3HadajHUJU Je0 Cropa3yma, OJHOCHO €JIEMEHT Ha
KOjH CcyJl HajBHIIE 0Opaha maxmy, jecTe JOroBopeHa Ka3Ha, a TO IONPUHOCH CMambUBakhy PU3HKA
na he cyn onburn cropasym.*™ C 0631poM Ha 4uMmbEHHILLY 1a Cy[ He ydecTByje y yrBphuBamy
Ka3HEe ¥ KPUBUYHE CAHKITUje, TYXKHIJIAIl MOpa J1a UMa Ca3Hama O Ka3HEHO] TOJUTHIIN KOHKPETHOT
cyna. Y nujby yTBphHBama YMH-EHUIIA O TOME, jaBHA TYXKWJIAIITBA Cy Jy)KHA Jla TpaTe CYICKY

CTAaTUCTUKY W [a MPaBC aHAJINU3C NPABHOCHAXXHHUX IPCCy/a 3a OI[pel’_)eHI/I nepuoa BpE€MEHa, rac

NoceOHy Maxmy Tpeda MOCBETUTH MPOIMCAHO) Ka3HU 3a oJpeh)eHO KPUBUYHO JEN0 U U3pEUYEHY

%10 A, Schemmel, C. Corell, N. Richter, Plea Bargaining in Criminal Proceedings: Changes to Criminal Defense
Counsel Practice as a Result of the German Constitutional Court Verdict of 19 March 2013?, German Law Review,
vol. 15, no. 1, 2014, 55.

1 M. Cumosuh, Kpusuunu nocmynyu y BuX, 36uMpka KpUBHYHHX MpPOIECHHX 3akoHAa y BuX ca yBomuM
KOMEHTapoM M perucTpoMm mnojmona, Capajeso, 2003, 142.

312 O kpuBruHONPaBHO] 3amrTHTH omupHEje: 3. CtojanoBuh, Kpusuuno npaso, onwmu deo, beorpax, 2013, 68-77.
M. 3punka, Oomjepasarve kasme, cienyjanucTHuky pan, bama Jlyka, 2009, 18.

314 X . Cujepunh-Yomuh, M. Cumosuh, JI. Kaypunosuh, u ap, Has. deno, 622.
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Ka3HO KHCTO, W y LJIMHH ONHOC NPOIHMCAHWX M W3PCYCHHX KasHM. " Ha OCHOBY YCIICIIHO
onpehene ananu3se Tyxuiaal he umaru rnpen coOOM MpaBy CIMKY Ka3HEHE TOJIUTUKE KOHKPETHOT
Cyla, Koja mpecTaBba joi jeaan GakTop KojuM he ce TyKumal pyKOBOJIUTH MPHIUKOM Bohema
IIPErOBOpa ca OKPUBJLEHUM M HETOBUM OpaHmolieM. Anu, Oynyhu na crpaHke umajy CympoTHE
MHTEpece, TyKuiall he TeKUTH Ja TIOCTUrHE TO Behy Ka3Hy, a OKpUBIJbEHH HITO Mamwy. JaunHa
JI0OKa3a KOjUMa paclioiake TYXuial TpejacTtaB/bahe OwTaH mapameTrap y Haroabu, ma he
TYXHWJIAI] TPAXUTH Ka3Hy y BeheM H3HOCY YKOIMKO je BHCOKa M BepoBaTHOha JOHOIICHA
ocyhyjyhe mpecyne, i 06parHo,>*° a ynme nomasu 1o popmuparma Bese u3Meljy BUCHHE KasHE U
jaumne nokasa.>t’ TlocMaTpaHo ca acIieKTa OKpHBIBEHOT, H360p PELOBHOT Cylerba HOCH BEIIHKH
PU3UK, jep KpUBUYHA CaHKIIM]a KOja My MOKe OUTH n3pedeHa he y cBakoM ciiydajy OUTH Texa o]l
OHE KoOja OM ra morojmja y ciydajy Aa je u3abpao HEKH, jeIHOCTaBHH]jU HAYMH OKOHYAhA
kpuBHYHOr moctynka.> IlIto je Behm MCHApHTeT, OZHOCHO, TAdHH]E, NPETIIOCTABIHCHM
nucnapuTeT u3Mely kasHe Koja je MpeasiokeHa Y MperoBapamby M OHE Koja Ou Moria
OKpHUBJHEHOM J1a OyJ/ie M3peueHa HAKOH 3aBPIICHOTI IIABHOT MPETPEca Y PEIOBHOM MOCTYIIKY, TO
je Beha MoryhHOCT 1a HEBHHO ONTYyXKEHa JHIA NpPHU3HAjy Kpuhiy." W y HemaukoM
3aKOHOJABCTBY ce cKpehe makma Ha YMILEHHILy Jla CMamele KazHe moBehaBa MoryhHoCT 3a

: 320
I[O6I/I_]aH>e JJAKHOI' IIpU3Haha,

a TOjeIMHU aJBOKaTH Cy JOXHBEIU Ja HUXOBU KIHJEHTH
NPH3HAjy JXKHO W3BPUICHE KPUBHYHOT el YIMpaBo 300r cMamema KasHe.'’r Cwmatpa ce,
Takohe, Aa he KpHUBHUHM NOCTYNIM 3a Jela KOoja Cce TexXe J0Kazyjy MPOU3BOAUTH BHILE
criopasyma o apyrux.*?? Melyrum, HHGOpPMAIMOHH Ie(HIMT, MPEKOMEPHO CAMOIIOY3Iambhe,
MICUXOJIOIIKY OJIOKOBU M aBep3Hja MpeMa pU3MKy MOTY ce peIeKToBaTH y cropa3yMy Koju He

323
OJIrOBapa BEpPOBAaTHOM UCXOAY cyhema.

#15 OBagesHo VYyTcTBO 0 NIpUMEHH U 3aKkibyuyermy Criopazyma o Npu3Hamy Kpusuie, 218.

%16 K. Graham, Crimes, Widgets, and Plea Bargaining: Analysis of Charge Content, Pleas, and Trials, California
Law Review, vol. 100, 2012, 1580.

87T, Fisher, Conviction Without Conviction, Minnesota Law Review, vol. 96, 2012, 850.

318 R. Johnson, 4 criminal defendant’s choice to go to trial, accept a guilty plea, or do something else, npeyseto ca:
http://briefwright.com/?page_id=703, mpuctym: jyn 2013. romune

%19 3. Baldwin, M. McConville, Plea Bargaining and Plea Negotiation in England, 301.

%20 A Mosbacher, The Decision of the Federal Constitutional Court of 19 March 2013 on Plea Bargaining, German
Law Review, vol. 15, no. 1, 2014, 8.

%1 5 Kaonig, S. Harrendorf, Negotiated Agreements and Open Communication in Criminal Trials: The Viewpoint of
the Defense, German Law Journal, vol. 15, no. 1, 2014, 73.

%22 |pid, 1586.

%23 5, Bibas, Plea Bargaining Outside the Shadow of Trial, Harvard Law Review, vol. 117, 2004, 2493-2519.
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Pamnom Bep3ujom HoBor 3KIl-a objammema oapenda je mpenusupana. bumo je
npeaBuleHO J1a y OKBHPY OBE Tauke criopazyMa Tpeda NMpeABHICTH HAYMH W3BPIICHA Ka3HE U
JeIMHCTBEHY Ka3Hy 3a KpHBHYHA Jella HM3BpILICHAa y CTULAjy. HauumH wu3Bpliema KasHe je
M3y3€THO OWTaH, NMPH Y€MY je BUIJBMBO Jla 3aKOHOJABAIl HUjE BOAHMO padyyHa O IpOMEHama y
KPUBHYHOM 3aKOHOJIABCTBY. Y3MHMO 3a IPUMEpP M3PpHUIIAkbEe Ka3He 3aTBOpa y KyhHUM yClIOBHMa.
Jla nu je ompaBIaHO caMO JOTOBOPHUTH KasHy, a m30ehm moroBop o HaumHy u3Bpuiema? [lo
HallleM MUIUBCHY, HHje. Y CBaKOM CIopasyMy Tpeba mpenBuiaeTd U To, 0e3 o03upa Ha
YUIbEHUILY J1a jé TO 3aKoHoJaBall McmycTho. Buaehemo kacHuje y TEKCTy, Ja peuuMmo, aKo
CTpaHKE yroBope CIOMHIbaHy Ka3HYy 3aTBOpa y KyhHMM ycioBuMa, Tpeba npeasuaeT u mra he
ce JECUTH y CIyd4ajy Ja OKpUBJBCHHM HE HcromTyje aoroBop. CmarpamMo M Ja CTpaHKe ca
Opanuoriem Tpeda J1a ce T0roBope U O YTBpH)CHUM Ka3HaMa 3a CBAaKO KPUBHUYHO JIEJI0 IMOCEOHO, a
MMOTOM O jJETUHCTBEHO] Ka3HH M3BPILICHO] Yy CTHIA]y, jep CaMO TakKaB CIOpa3yM CYA MOXE Ja
ycBoju. HenoruuHo je moAHeTH Cyay Ha yCBajame CIOpa3yM Yy KOME je caMo mpeaBuleHa
JeIUHCTBEHA Ka3Ha, 0e3 HaBolema Kako je TakaB JIOTOBOP MOCTUTHYT U KOje Cy Ka3He yTBpheHe

3a CBAKO KPUBHUYHO ACJIO 3aceOHO.

3.3.1.2. Yo6aaxcasarse Ka3He

Ka3Ha kojy he 70roBopuTH TyXnial U OKPUBJBEHHU Ce, 0 MpaBUiy, Kpehe ce y okBUpY
3aKOHCKHM TIPOMMCAHOT pacroHa. OKpUBJEEHHM Y TOCTYMAK IperoBapama yja3u YIpaBo 300T
Ka3He Koja he My OWTH u3peyeHa, Wik TauHHje U Mpelu3Huje, yonaxeHe kasHe. Tyxunal, Koju
yMecTo cyaa Tpeba Ja oaMepu Ka3Hy Kojy he cyn kacHuje Aa Bepudukyje, Mopa Ja ce
IpUIpKaBa CBUX IpaBHJa MaTepHjaIHOT KPUBMYHOI IIpaBa O OJAMEpaBamy Ka3He, IpaBuiIa O
rpaHuIiaMa yoOjakaBarmka Ka3zHe W YCIIOBHMA JIOHOIICHA JAPYrUX KPUBHYHHUX CAaHKIHja KOje ce
CIIOPa3yMOM MOTY yl“OBOpI/ITI/I.324 Crapujum peniemeM je Ouno npeasuleHo: ,,Y cropasymy o
NpPU3HAKY KPUBUIIE jaBHU TYKUJIALl U OKPUBJHEHH CE€ MOTY CarjlaCUTH O U3PULIaby OKPUBJHEHOM
Ka3He KOja Mo MpaBUIIy HE MOKe OUTH MCIOJ 3aKOHCKOT MHHHMMYyMa 32 KPUBHUYHO JIEJIO KOje ce
OKpUBJbEHOM cTaBjba Ha Teper™ (wi. 282(6). ctas 2. crapor 3KII-a). Hakie, y 3KII-y Cpb6uje

HI/Ije ouio IMPOIMUCAHO TAYHO 3a KOJIMKO MOXKE outu YMalkCHA 3aKOHCKH IPOIMCaHa Ka3Ha, Kao

%24 Tako u y: JI. Hukomuh, Cnopasym o npusnarny kpusuunoz dena (Hazodba y 3aKoHUKy 0 KpuUYHM NOCHYNKY),
PeBuja 3a KpUMHUHOJIOTH]Y ¥ KPUBUYHO TIpaBo, opoj 1, 2007, 157.
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ITO je Y jeAHoM Opojy 3emasba jeaHa Tpehuna ox 3akoHCKHU 3anpeheHe kazHe. Y CpOuju, 10mu
JMMHT je OMO MOCTaBJbeH HA MUHUMYM 3anpeheHe 3aKkoHCKe Ka3He, IITO je 3HA4YMJIO0 1a Cy e, 110
NpaBUITY, 3aKOHCKM MHHHUMYM M MUHUMYM ojpeleH KoJ cropa3dyma O MpH3HaWmby KPUBHYHOT
7ienia TIOKJIaaliy 3a CBAKO MOjeIMHO KPUBUYHO 1es0. O ropmeM JTUMHTY je MIIy30PHO TOBOPUTH.
[Ipema Baxxehem peniemy, Ka3Ha, Apyra KpUBUYHA CaHKIMja WIK Ipyra Mepa y moriieay Koje cy
JaBHU TY)XHJIAIl U OKPUBJbEHU 3aKJbYUHIIU CIIOPa3yM Tpeda aa Oyje y CKiIaay ca KpUBUYHUM HITH

325 Kao mrro hemo

ApyruM 3akoHoM. OBaKBO peUICHE CE OMPABIAHO CTaBJba IOJ 3HAK MUTAMA.
BHJIETH, IPETXOIHO PEUICHE je OMIIO OMpaBIaHO CTPOXKE, jep je caMO M3y3ETHO OMIIO TOMYIITEHO
Jla C€ OKPHUBJHEHOM KOjU CKJIONM HAroJ0y M3pekHe yOjakeHa Ka3Ha. Y CHUTYallUju Yy KOjoj ce U
HajTeXa KpUBHYHA JleNla pelllaBajy Cropa3yMHO, OBakBa ofpenda He Ou cMmena Ja MoCTojH, jep
oMoryhaBa cTpaHkama Jia ce M 3a TakBa Jieja JIOTOBOpPE OKO HajHIDKET M3HOoca KasHe. Mako Huje
cnopHo aa he cyn OMTH Kpajia MHCTAHIA KOja MOXE Jla CIPEYH 3JI0YHOoTpede, y CUTyaluju y
KO0jOj He U3BOJIU J0Ka3e, HUje Tpebasio OTBapaTH U oBa BpaTa Moryhum 3ioymnorpedama.
KpuBnunum 3akoHHKOM je mpuxBaheH cucteM penatuBHO oapehenux kasuw, rae he ce
3aTUM MPUMEHOM aICOJIYTHO oApeheHNX Ka3HU y criopa3yMmy Mpenu3upaTH Ka3Ha Koja he outu
npemoxeHa cynay. KasHa kojy cy cTpaHke noroBopuwie Tpeba ma Oyme mpuxBaT/buBa 3a 00e
cTpaHe, a 1o npasuity ce kpehe m3mehy MuHMMYyMa U MakcuMyMa Tpornucane kaszue. Hapasao, ¢
0031MpOM Ha YMECHMILY Jia IpeJCcTaB/ba OeHEPHIIN]y 32 OKPUBJHEHOT, OHa MOpa OUTH Onaxka o
Ka3He Koja OM OKpPUBJHEHOM OuWjia m3pedyeHa y peaoBHOM mnoctynky. [Iparehu cyacky mpakcy y
M3pHIaky Ka3HU npuMeheHo je 1a CyJJOBU MHOTO KOPUCTE OCHOBE 3a yOllakaBame KaszHe, a MpH
TOM Jajy jako cimaba oOjamrmera 3a TakBa MOCTyHama. 3aTuM, ofpeheHuM onakiiaBajyhum
OKOJJHOCTHMA C€ J1aje KapakTep oJlakilaBajyhux per se, nako TakaB KapakTep He MOTY UMAaTH Y
KOHKpETHOM cliydajy. [lo camga Tta o6aBe3a je ynexana Ha cyqoBuma. Koj criopazyma o mpu3Hamy
KpUBHUYHOT JIeJla CUTYyalyja je, Mmel)yTum, Majo apyrauuja, 3aTo LITO OBJIE O yOJaxaBamy Ka3He
BOJIM pauyyHa Tyxuwial. bynyhu na Ha oBaj HauMH TYXWJIAI] YYECTBYje Yy Kpeupamwy Ka3HEHe
MOJIUTHKE, HEOIXO/IHA je Kpajiba 0Hp€3H00T.326
[Ipe, OKpHBJLEHOM Ka3Ha HHUje MOTJa OMTH HIDKA OJf MUHUMYMa 3aKOHCKH TPOTIHCAHE.

Jlaksie, o mpaBmITy, O] KOT j€ TIOCTOjao U u3y3eTak. M3y3eTHo, Kaja je TO OYHTIIETHO OMPaBIaHO

3Ha4yajeM TpU3Hamka OKPUBJHEHOT 3a pa3jallllbelh¢ KPUBUYHOI Jela 3a KOje Ce TEpeTHO

%25 C. Bejatosuh, Cnopasymu jasnoe myscuoya u okpusmenoe u nosu 3KIT PC, PeBuja 3a KPUMHHOIOTH]Y
KPUBHYHO paBo, opoj 1-2, 2012, 74.
%28 E. Tonuuh, Jasuu myscunay kao cyGjexm 3akmyuerba cnopasyma o npusiarsy kpusuye, 220.
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OKPHUBJbCHH, UHje OM JOKa3uBame 0€3 TAaKBOT MpH3HaWma OWiio HeMoryhe Win 3HaTHO OTEXaHo,
OJTHOCHO 32 CIIpeUaBambe, OTKPUBAEC WIN JIOKA3UBAKE IPYTUX KPUBUYHHX JIEJIa, OJHOCHO 300T
MI0CTOjaba HAPOUYMUTO OJIaKIIaBajyhux okoiaHocTH U3 wiaHa 54. craB 1. KpuBuuHor 3akoHuka (y
ollpenbama KoJ criopasyMa Koje yimyhyjy Ha OBe OKOJHOCTH TOTPEIITHO je OMJI0 HaBEeICeHO Ja ce
pamd O OKOJIHOCTUMA M3 wWiaHa 54. craB 2.), jaBHH TYXXWIAll ¥ OKPUBJEEHH CY CE MOTJIH
carJiacUTH Jia C€ OKPHBJHCHOM HW3pEKHE OJlaka Ka3zHa y TpaHHIlaMa MPOIMCAaHUM Yy wiaHy S57.
Kpusrusor 3akonnka.’”’ Opxe je Guno mpexsuljeHo camo ybnaxapame KasHe, Oyayhn ma kox
criopazyma He Moxe nohu 1o ocnobahama ox kasHe. Jla Ou ka3Ha MOTJIa OUTH U3pEUEHA UCIIOJ
3aKOHCKOI MHHUMYyMa, HEOIXOJHO j€ Ja MOocToje ojapeheHe OKOJHOCTH. 3aTUM, TO je mMoryhe
YYUHHUTH Y TPU CHUTyalldje, KOje Cy y CBaKOM CJIy4ajy BE3aHE 3a KPHBHYHO JIEJO, OJHOCHO
kpuBu4Ha nena. [IpBo hemo na ce ocBpHemMO Ha mpaBwia O yOjaxaBamy Ka3zHE Mpema
KpuBnunom 3akoHuky, rymaduehu unanose 54., 56. u 57. KpuBuuHor 3akoHuKa.

[Ipema unany 54. KpuBu4HOr 3aKOHHMKA, Cya he YYHMHHOIY KPUBUYHOT JeJia OJMEPUTH
Ka3Hy y 'paHHIlaMa KOje Cy 3aKOHOM TPOIHKCaHe 3a TO €0, uMajyhu y By CBPXY KaXKHkhaBamba
u y3uMajyhu y o03up CBe OKOJIHOCTH KOje YTHYy Ha TO Ja ka3Ha Oyne Beha (otexaBajyhe
OKOJIHOCTH) WJIM HIDKa (OJIaKiaBajyhe OKOJHOCTH), a HAPOUUTO: CTENEH KPUBHIIC, TOOYyIEe U3
KOjUX je JIeJI0 YYMIbEHO, jaunHy yrposkaBama WIH NoBpeje 3amTiuheHor 100pa, OKOIHOCTH KOJI
KOjUMa je JIeNI0 YYUHEHO, PAHUjU )KUBOT YYMHHUOILIA, HETOBE JMYHE MPUINKE, HErOBO APKAbE
MOCJIe U3BPIICHOT KPUBUYHOT JIeja, a HAPOUHUTO HErOB OJHOC MpeMa KPTBU KPUBUYHOT JIEIa,
Kao0 U JIpyre OKOJHOCTHU KOj€ C€ OJJHOCE Ha JIMYHOCT yuuHHuoIa. [Ipu oiMepaBamy HOBUAHE Ka3HE
y onpehernom H3H0CY,328 cyn he moce6HO y3eTu y 003Up U UMOBHO cTame yunHuorna. Osae hemo
HABECTU Ja je, Ha TPUMEp, Y TPY3HMjCKOM 3aKOHOJABCTBY, HOBUaHAa Ka3Ha JI0 KOje ce€ JOIILIO0
CIOpa3yMHO TIpejcTaBba Tpeoialyjyhy kpuBu4Hy caHkiujy. Mako je cmopasym y oOBOM
3aKOHO/IaBCTBY MHOT'O OCIIOpPaBaH, MPEBACXOIHO 300T TOra IITO CE HABOJIHO HA Taj HAUYUH KYIyje

IpaBJa, Ma ce OKPHUBJHEHU CTaBJbajy y Pa3IMUUT MOJO0XKaj, jep ce NpUBMIEryjy OoraTwj,

%7 Unan 282(6) cras 3. 3KII-a.

%8 Hopuana Kka3Ha y oapeheHOM M3HOCY ce M3pHu4e y clydajy Jia Huje Moryhe yTBpIUTH BHUCHHY JHEBHOT M3HOCA
HOBUYaHE Ka3HEe HU Ha OCHOBY CJI00O/HE MPOICHE Cy/a, WK OM MpruOaBibake TAKBUX TOAATAaKa 3HATHO MPOIYKHUIIO
Tpajamke KpUBHYHOT TOCTynka. Taja he cym m3pehm HOBUaHy Ka3Hy y oApeheHOM H3HOCY Y OKBHUPY IMPOIMHCAHE
HajMame U HajBehe Mepe HoBYaHe ka3He. HoBuaHa ka3Ha He MOXKe OWTH Mama O] IeCeT XUJbaja AuHapa, HuTH Beha
OJ1 MIJIMOH JMHApA, a 32 KPUBHYHA Jieja YYHbeHA U3 KOPUCTOJbYOJba Beha ol mecer MuroHa auHapa. Bumu dnan
50. KpuBuuHor 3akoHuKa.
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EBporcku cyn joj je mao nerutumurer.>? EBporcku cyn je jacHO cTao Ha CTAHOBHINTE J1a JIOKJIC
TOJl je CIOpa3yM y CKJIaly ca YBPCTHM OpaHama MPOTHB 3JI0yNOTpede, Kheropa mpuMeHa HUje
oTBOpeHa KpUTHIH mpes cyaoM.> " Cyl je M3pasHo MHILBEHE 1a OAPHIAbe OKPHBIHEHOT O
oapeheHux mpaBa y 3aMeHH 3a OlaXy KpUBHYHY CaHKIIHM]Y, a y3 YIO3HABamke ca MOCIeaUIama,
He HapymaBa wi. 6. EBporicke koHBeHnuje. Mako nojeauau ayropu Hananajy ECJbII 36or Tora
IITO je MPOITYCTHUO TMPHIUKY Ja C€ M3JaCHU OKO TOra Jia JIM je CIIOpa3yM Yy CYNPOTHOCTH ca
MPETIOCTaBKOM HEBUHOCTH, CMAaTpaMo Jla My TaKBa MPUJIMKa HUje OHia HU MPYXKEHa, a CBaKaKo,
VKOIMKO CMarpa 1a HHje y CKIaly, OCBPHYO OM Ce M Ha TO IHTame. - Panmje cMo Beh
paszjacHHUIIM 300T Yera MpeTrnocTaBKy HEBUHOCTH IIOCMATPaMO YCKJIal)eHOM ca CIopa3yMoM.
OxonHOCT KOja je oO0esexje KpPUBUYHOI Jiela HE MOXKE c€ y3eTH y o03Up M Kao
otexaBajyha, oTHOCHO oJlakmiaBajyha OKOJHOCT, U3y3€B aKo Ipelia3u Mepy Koja je moTpedHa 3a
MOCTOjabe KPUBUYHOT JieTia Win ojpel)eHor o0iimka KpUBUYHOT Jefla MM aKO MOCTOje JBE WIIH
BHUIIIC OBAKBUX OKOJHOCTH, a CaMO je jellHa JIOBOJbHA 3a IMOCTOjarbe TEKEr, OJHOCHO JIAKIIET
obnuka kpuBuuHOr ajena. IloceOHo je mpenBubeHO a ako je KPUBHYHO JI€10 YYHEEHO M3
MpXKE€ 300T MPUIIAAHOCTH PACH M BEPOUCIOBECTH, HAI[MOHAIHE WM €THUYKE IMPHIIAIHOCTH,
1ojla, CEKCyaJlHe OpHjEHTAlHje WM POJHOT HISHTHTETa APYror JIMIA, Ty OKOJHOCT cya he
LIEHUTH Kao oTexaBajyhy, ocMM ako HHje MpomucaHa Kao obenexje KpUBUYHOT jaena (wi. S4a.
K3-a). Jlakie, OCHOBHM KpUTEPHUjYMH KOJU C€ IIeHE MPUIMKOM O/IMEpaBamba Ka3He Cy MpOoIucaHa
Ka3Ha, CBpXa KaKibaBama M ojakiiaBajyhe u oTexkaBajyhe OKOJIHOCTH KOJU C€ Y3UMajy Y 003Hp
npema HaBejieHoM penocieny. [Ipe cera, cyn o6paha naxxkmy Ha 3anpeheny ka3ny 3a oapeheHo
KPUBUYHO JEJI0, Koja ce oamepaBa u3Mmely mpomnucaHor MuHMMyma U Makcumyma. Cyza Boau
pauyHa O CBpCH KaXKmaBama, TO JecT, /1a Ka3Ha Kojy he uspehu octBapyje HubeBEe TeHEpaIHe U
cnenujanHe mnpeBeHnuje. Konauno, y3sumajyhu y o03up onakmaBajyhe u orexxaBajyhe
OKOJIHOCTH, cyJl he mohu 1o TauHo ojapeleHe Ka3He, Koja 0JroBapa yUukbeHOM KPUBUYHOM JIETTY.
Cyn MoXe Y4YMHMOIly KPUBHYHOI Jena u3pehu KazHy HUCHIOJA TpaHMIE IPOIHUCaHE

3aKOHOM HJIN 6J'Ia)Ky BPCTY Ka3HC Kaa:

%29 Cyuaj Natsvlishvili and Togonidze v. Georgia, (Application no. 9043/05), npecyxa ox 29. anpuna 2014. roxuse.
Wuaue, ['py3uja npeacrasiba ApxkaBy ca HajBehuM mpormeHToM ocyhyjyhux mpecyna — 99%, rie ce ¢ HOM jeTuHO
MOe TaKMHYUTH JamaH, y KoM je croma ocyhyjyhux mpecyna 99,7%.

%0 YHaue, EBporicKy cyx 3a Jbyjcka mpasa je jomr 1980. roamHe 3ay3e0 CTAHOBHINTE Ja KOHCEHCYATHH HAYHHH
pelaBama KpUBUIHUX TOCTYMAaKa HUCY y MIPOTUBHOCTH ca WwiaHoM 6. EBporicke KOHBEHIHje 3a 3aITUTY JbYJICKUX
npaBa U OCHOBHMX ciobona. Bumern mpecymy: Deweer v. Belgium, (Application no. 6903/75), npecyna ox 22.
¢debpyapa 1980. roagune.

1 Kpuruka: S. Cheesman, Has. deno, 229.
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1. 3akoH npeasuba a ce Ka3Ha MOXKE YOJIaKUTH;
2. 3aKoH mpensuba na ce yYUHHIAI MOXKE OCIO00IUTH O Ka3He, a CyJ| I'a He 0CJI000I1 O
Ka3He
3. YTBpAHM /1a MOCTOj€ HAPOUUTO OJIaKIIaBajyhe OKOJIHOCTH M OLEHH Ja Ce U ca yOJiaKeHOM
Ka3HOM MOJKe IMoCTUhu CBpXa KakmaBama (wi. 56. K3-a).
Kan cyn yTBpau &a mocToju HEKH O]l yClioBa 3a yOiakaBame KasHe cyn he ucry
yOJIaXuTH, any y cineaehum rpaHuiama:
1. aKo je 3a KPpUBUYHO JIEJI0 KAa0 HajMama Mepa Ka3He MPOIUCaH 3aTBOP y TPpajamby O] IeCeT
WJIH BUIIIE TOAMHA, Ka3Ha C€ MOXKE YOJIaXHUTH J0 CeJlaM T'OJIHA 3aTBOPA;
2. aKo je 3a KpHBHYHO JICJIO Ka0 HajMarma Mepa Ka3He MPOIUCAH 3aTBOp y Tpajamby O] MeT
ro/IHa, Ka3Ha Ce MOXKe YOIaXHUTH JI0 TP TOJIMHE 3aTBOPA;
3. aKo je 3a KpMBHYHO JIeJI0 Kao HajMama Mepa Ka3He MPOIMHCaH 3aTBOP y Tpajamy OJ TPH
TOJIMHE, Ka3Ha ce MOXE YOJIaKUTH JI0 jeIHE TOJIMHE 3aTBOPA;
4. aKko je 3a KpUBUYHO JIEJIO0 Ka0 HajMama Mepa Ka3He MPOIKUCAH 3aTBOP y Tpajamy O JIBE
rOJIMHE, Ka3Ha CE MOXKE YOIaXHUTH JI0 IIECT MECEIH 3aTBOPA;
5. aKo je 3a KpUBUYHO JIEJI0 Ka0 HajMama Mepa Ka3He MPOIHUCaH 3aTBOP y Tpajamy O/ jeIHe
TOJIMHE, Ka3Ha ce MOXe YOJaKUTH JI0 TPU Mecela 3aTBOpa;
6. axo je 3a KPUBHYHO JIeJI0O aKO HajMama Mepa Ka3He IPOIUCAH 3aTBOp y Tpajamby HUCIOA
JellHe TOJIMHE, Ka3Ha Ce MOXKE YOJIaKUTH JI0 TPUJIECET J1aHa 3aTBOPA;
7. aKko je 3a KpPUBUYHO JIEJI0O MpOIMHMCAaHa Ka3Ha Oe3 Ha3HauCHha HajMame Mepe, yMECTo
3aTBOpa MOXe ce u3pehn HoBYaHa Ka3Ha WM PaJl y jaBHOM HHTEpECY;
8. ako je 3a KpMBMYHO JEJO NPONMCAaHA HOBYAHA Ka3HA ca Ha3HAuUCHEM HajMame Mepe,
Ka3Ha ce MOXKe YOJIaXHTH JI0 JIeCeT JTHEBHUX M3HOCA, OJIHOCHO, JIECET XUJbajla JHHApA.
YonaxaBame Ka3He HUje JT03BOJbEHO KOJ TaKCaTHBHO ojpeleHnx kpuBuuHUX nena. To
je, pe cBera, OTMHUIIA, aJld CaMO JBa CTaBa KPUBHYHOT JieNla, ¥ TO OKPHUBJHEHOM KOjU pajan
OCTBapema LUJba OTMHIE MPETH YOUCTBOM HIIM TEUIKOM TEJIECHOM IOBPEIOM OTETOM JIHILY H
OKPHBJHEHOM 3a KPHBHYHO JIEJI0 OTMHUIIE Y CIy4ajy Jia je OTETO JIUIIE 3aJpKaHO TyXke O JeceT
JlaHa WK je MpeMa HheMy MOCTYMaHO Ha CBUPEIN HAYMH WK MY je TEUIKO HApyIICHO 3/IpaBJbe

WM CY HACTYIIUJIC APYIre TCIIKC IMOCICAUIC WM YKOJIUKO je OCHOBHH OOJIMK KpHUBHUYHOT' JCJIa
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OTMHIIE HM3BPIIUO MpPEeMa MaJIOJICTHOM nnuy.332 3atuM, yOnakaBame Ka3HE je 3a0pameHo y
CiydajeBUMa KpUBUYHOT Jiena cuiioBama (wian 178. K3-a), 005py0e Hag HemohHuM nutieM (WwiaH
179. K3-a), o6spy0e Han nererom (wian 180. K3-a), uznyne (wian 214. K3-a, anu camo y
Clydajy /a je OCHOBHOM pajibOM KPHBHYHOT JAela’>> MpubaBJbeHA MMOBHHCKA KOPHCT KOja
npenazn u3Hoc ox 450.000,00 mumHapa m um3zHoc ox 1.500.000,00 muuapa), HeoBiamheHe
MPOM3BOJKE M CTaB/balkba y IMPOMET OINOJHUX japora w3 uinaHa 246. K3-a y ciydajeBuma
M3BPIICHA OCHOBHE Pajibe - KPUBHYHOL J€1a M 4KO je OCHOBHA Pajmba JeNa W3BPIICHA Of
CTpaHe rpyIe WiH je YYMHUIIAI OBOT JIeJia OPraHu30Ba0 MPEXKY MpPEerpoaaBala Uik MOCPeaHNKA;
HEJI03BOJbCHH TIpelia3 Jp’KaBHE T'paHHIle U Kpujymuapewe Jbyau (wian 350 K3-a, aimm camo
OKPHUBJLEHOM KOjU y Hamepu Ja ceOM WM APYyrom mpuOaBM MMOBHHCKY KOpPUCT omoryhaBa
JIPYyroM HEI03BOJbEHU Tpena3 rpanuie CpOuje, WM HEeJO3BOJbCH OOpaBak WIIM TPAH3UT KpPO3
Cpbujy, nuiy koje HHje apkaBibaHuH CpOwuje, Kao U CIIydajy Ja je JeJI0 U3BPIICHO O]l CTpaHe
OpraHM30BaHE KPUMHUHAIHE TPYIE) U KOJl KpUBUYHOT Jiesia TproBuHe Jbyauma u3 wiana 380. K3-
a. OHO WITO je MoCceOHO OUTHO jecTe YMHECHHUIIA Jla Ce HEe MOXKe YOJIaXXMTH Ka3Ha JIMIY Koje je

paHHje OCYhHBAHO 32 HCTO KPHBHYHO 1€70.>>

2 .
8 [Mpema unany 134. K3-a, KpuBUYHO A€N0 OTMHIE YUHHU JIMIE KOj€ CHIOM, MPETHOM, OOMaHOM WM Ha APYTH

HAuMH OJIBEJIC WJIM 3aJIp)KK HEKO JIMIIE y HAMEPH Jia O/l Hera WM JPYyror JIMla W3HYAM HOBAll WIN KakBYy YTy
HMMOBHUHCKY KOPHCT WJIH JIa Hbera WM KOora JPYyror NPUHY/AX JIa HEIITO YYUHH, HEe YYUHH WU TPITH.
%33 KpuBHUHO 1eT0 M3HY/E YMHH JHIE KOje y HAMEpH Ja cebM WIM APYroM NpHOAaBH MPOTHBIPABHY HMOBHHCKY
KOPHCT, CHJIOM HJIM IPETHOM IPUHYIU APYTOT A3 HEIITO YYUHU WM HEe YYMHH Ha IITETY cBOje Wi Tyhe uMoBHHE.
334 KpuBHUHO /1710 IPOM3BOEE U CTaBJbarba Y IPOMET OIOjHHX APOra YHHH JHIE Koje HeoBnamheHo mpou3Bo,
npepalyje, mpoaaje WM HyIW Ha MPOJAajy WM KO Pagdl Mpojaje Kymyje, Ip>KU WU MPEHOCH WM KO TOocpenyje y
NIPOJIaju WM KYIIOBHHHU WIM Ha APYTM Ha4WH HEoBJaIIheHO CTaBjba y NMPOMET CYICTAHIIE WM IIpenapare Koju cy
MIPOTJIANICHH 3a OIOjHE JAPOTe.
% Yonaxapame KasHe 10 CTAPOM 3aKOHCKOM PEIICH:CY, IPUIMKOM 3aK/bYderha CIIOpasyMa O MpH3HAY KPHBHIIE,
ouno je moryhe y tpu cutyammje. [IpBo, u3puIame Ka3He HCIOJ 3aKOHCKOT MUHHUMYMa IOCTOjajo je MPIIHKOM
pasjanmbaBamba KOHKPETHOT KPUBHUYHOI' Ji€ja IOBOJIOM KOjer C€ M BOJAMO KPUBMYHHU IIOCTYNAK, a Koje Ou Oe3
MpU3HaKka OKPUBJHEHOT, OMII0 HeMorylie WK M3y3eTHO TEUIKOo J0Ka3aTu. Ha oBaj HauMH 00e CTpaHKe Cy MpysKaye
BEJIMKE IPUBHWJICTHjE jelHA IPYroj: TYXWIAll, KOjH je HMao OrpoMHEe Temkohe y J0Ka3uBamby KOHKPETHOT
KPUBHYHOT JIeNa, Ha OCHOBY CTama y CIUCY M NPHKYIUbEHHUX J0Ka3a, je J0OWjao perieH NpeaMeT, a OKPUBILEHU
3HATHO HWXY KazHy. Y OBOM CIly4ajy je OWiIo BpJO NMpPAKTUYHO NUTAE NPU3HABAHA OKPUBJECHOT 33 KPUBHUYHO
JieT10, 3Hajyhu a TyKuian uMa jako orpaHudeHe MoryhHocTH 1a ra Jokaxe. BeposatHuje je 6uino na he ce Behu
0poj OKPHMBJGEHHX YIIYCTUTH y KPUBHYHHU MOCTYyIAaK npaheH npeTrnocTaBkoM HEBUHOCTH, JOK OW ce Tyxwuian Mmyhno
C TEpeTOM JOKa3MBama. 3a YCHEUIHOCT y CKIANamy Cropasyma IO OBOM OCHOBY TY)XKWJIAIl jeé MOpao OWTH BpIIO
crocobaH y TpenovaBamy KOPUCTH Ipu3Hama. IIpeokeHa KpMBMYHA caHKIMja Tpebano je Jna Oyne Beoma
TOBOJbHA TI0 OKPUBJHEHOT, KOjH OM Tajga cMaTpao Ja je palroHajHHje Ja MPUXBaTH MOHYh)eHy Ka3Hy W MpeaMer
TocTaHe mpecyheHa cTap.
Hpyro, yoiaxkaBame Ka3He 10 OBOM OCHOBY OWJIO j€ JOMYIITEHO Y CIIy4dajeBUMa:

1. cmpeuaBama

2. OTKpHBamba WIH

3. J0Ka3uWBama JPYruxX KPUBHYHHX JIejIa.
o moryhHocTH crnpeuaBama APYIMX KPHUBHYHHX Jiefla JIOJa3Wio je y ClydajeBUMa Kaaa OM OKPHBJBEHH, Y
MIPEroBOprMa ca TY>KHOIIEM, MIPEA0YH0 UCTOM MH(OpMaIije KojuMa OU CHpeuro MIaHUpaHO KPUBUYHO JIEJI0, KOje
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3.3.1.3. Oaakwasajyhe okos1Hocmu

Hamocnetky, Tpeha rpyna OKOJHOCTHM Koje AONYINTajy yOiakaBambe Ka3HE HCIOJ
3aKOHOM oJjpel)eHOr MUHHMMyMa Be3aHa je 3a oJjiakmaBajyhe okomHocTh U3 wiaHa 54. ctaB 1.
Kpusuunor 3akonuka. [lox onakiiaBajyhuM OKOJHOCTHMA IOJApPa3yMEBajy C€ CBE OKOJIHOCTH
KOje C€ OJIHOCE Ha YYMHHOIA KPUBUYHOT JeJla U Ha KPUBUYHO JEJIO KOje je YUMIbEHO, a Koje
YTH4y Ha TO J]a H3pEUCHa Ka3Ha Y KOHKPETHOM cllydajy 6yne Gmaxa.>*® V K3-y, sakoHomasar je
HaOpojao mojeMHe OJaKIIaBajyhe OKOJHOCTH, JOK j€é CBE OHE OKOJHOCTH KOj€ je M30CTaBHO U3
HaOpajama 00yXBaTHO jeqHOM yommTeHoM (opmynanujom. OnakinaBajyhe OKOIHOCTH KoOje Cy
HaBesieHe K3-oM cy: crerneH kpuBuile, OOYAE U3 KOJUX j€ JeJ0 YYHIEHO, jaunHa yrpoXKaBama
WIM TOBpeNe 3alTUheHor a00pa, OKOIHOCTH MOJA KOjuMa je JIeJ0 YYHHCHO, PaHUjUu KUBOT
YYHUHHUOIIA, JMYHE MPUIMKE YYUHHOIA KPUBUYHOT JI€JIa, HErOBO PXKAme IOCIIe H3BPIICHOT
KPUBUYHOT JIeJIa, & HAPOYUTO OJHOC MpeMa KPTBU KPUBUYHOT Jiejia, KA0 U JPYre OKOJIHOCTH

KOje CC OJHOCC Ha JIMYHOCT Y4YMHHOLIA KPUBUYHOI' JCa. Hexke on OHaKIHaBanBI/IX OKOJIHOCTH

je Tpebano ga M3BPIIM HEKO APYro Juie wid rpyna. Ha ocHoBy mH(poOpMaImja koje OM Ha Taj HAYMH TOOHO Of
OKpPHUBJBEHOT, jaBHH TYXXHJAll je MOrao Ja mpeay3Mme ojrorapajyhe kopake y NpaBlly cCHpeudaBama TOI/THX
KpUBUYHHUX Aeia. MehyTum, mutame je Ha KOjU HAYWH TYXKHJIAI] MOXKEe OWTH CUTYpaH Ja cy uHpopMaImje Koje je
J0OHO 071 OKPUBJHEHOT TauHe. 300T TOra, 0K ce HHPOPMAaIMje He UCIIOCTABE KAao TauHe, TY)KHjall He Ou Tpedao na
3aKJby4H CIIOPa3yM ca OKPUBJHEHHM Ca Ka3HOM YOJIa)KEHOM MCIIOJ| TpaHuLa. Y KOJIHKO ce HH(OpMaIje MOKaXKy Kao
TayvHe, TYXKHIall O TeK Taja MOHYIUO OKPUBJHEHOM TAKBY Ka3HY, Koja Ou ce yHOcHIa y criopasyM. Jla 6u crpeuno
ondujarme cropasyma oJi CTpaHe Cy/a, TYXKWIAIL je Tpedano aa moceOHO 00pa3nokKu ONPaBJAHOCT U3PHIAHA TAKBE
Ka3He, a CyJl je Mopao ja Oyae yoeheH y omnpaBaaHocT u3puiama ucre. OBJe ce MOpaio BOJUTH padyHa O TOME Jia
ce 3allTHTE MPaBa OKPUBJLEHOT O] HerOBOT J0BOljerba y MPOLIEl, HITO C€ MOTJIO JIECUTH aKO O TY>KHUIIAIl TOHYTHO
OKPHUBJBEHOM Ka3Hy HCIIOJ] 3aKOHOM oOjpel)eHOr MUHHMyMa, KOjy OW OKPHBJHEHH HPUXBATHO M Yy 3aMEHY a0
TYXXHOIy 3HauajHe HH(OpMAIlHje, a cya 0010 aa Bepudukyje cropasym. TakaB moctymak He Ou OMO MpaBUYAH HU
y ayxy EBporicke KOHBEHIIMje O JbYICKUM MpaBUMa M CJI000/aaMa, olakie Mpou3mia3y aa Ou CyJ| TakaB Cliopasym
JEITHOCTaBHO MOpAO Ja NMPUXBATH YKOJMKO OM OWJIM MCIYEEHH CBHU OCTAJId YCJIOBH HEOMXOIHU 3a MPHUXBATAHE
criopasyMma. Y ciydajy Aa ce nHpopmMaiiyje Koje je OKPUB/HEHHU MOHYINO MOKAXKY KA0 HEUCTHHUTE, TY)KHOIA HUIITA
HHUje ClpeyaBasio Jia HACTAaBU ca IpEroBapameM Kao fa uH(OpMAIMje HUCY HU MPYKEHE, Y3 MOCTOjarbe CBECTH O
JIMYHOCTHU OKPHUBJHEHOT .

Jo oTkpuBama KpHBHIHOT Jeia/KpUBHIHHX fena nohu he y ciydajy kaga okpuBIseHH Toceayje uHpopMmarmje o Beh
M3BPIICHOM KPUBHYHOM JIEy, OJHOCHO [elIUMa, WITO jOII OWIIO0 TO3HATO TYyxXHOIy. TakBe wuH(pOpMAaIumje
OKPHBJBCHH j& MOrao Ja MpelodYd TYKHOLY, KOju OM 3a y3BpaT HYAHO OKPHBJBCHOM KasHy YOJaXeHYy HCIOA
rpanuna. OBJzie je KOpUCHOCT WH(MOPMAIKja KOje MPYKH OKPUBJEEHH MHOTO JIAKIIIE MPOBEPUTH HETO Y MPETXO0IHOM
ciy4ajy, jep je kpuBH4uHO aeno Beh u3BprieHo. HakoH mro ce mH(popMalyje Mokaxy Kao TauHe M JOBOJbHE 3a
yOiaxkaBarmbe Ka3He HCIOJ MUHMMYyMa, TYXKHJIAll MOXe Ja HanpaBu Taj kopak. ILITo ce Tuue akTMBHOCTU CyJa, U
OBJIe je MpucyTaH onmucaHu mpobiem. Ha kpajy, yonakaBame Ka3He HUCIOJI 3aKOHCKOT MUHAMYMa Y OBOM CIIy4ajy
JIOTYIITEHO j€ Yy CIydajy JOoKa3uBama IPYrux KpuBUYHUX nena. OBjae je ped o MmoceOHOM TOCTYNKY y KOMe
OKPHUBJHEHU CTUYE CTATYyC CBellOKa capajHuka. Ha oBoM MecTy hemMo caMo criOMeHyTH TO Ja ce nHpopMaiuje Koje
NIPY’KU OKPUBJBEHU KOPHUCTE y MOCTyIIMMa NPOTUB JPYIMX yYMHHUIALA KPUBUYHUX Jena. Panu ce o kimay3ynu o
capaamu. OTHOCHO, 0 TOCEOHO] BPCTH CIIOpasyMa O MPU3HAKY KPUBHUIIE — O CIIOPa3yMy O capajmbH, Kao jeIHO] O]
Tpu BpcTe crnopadyma koje mosHaje 3KII, mako mx Hurae Huje aepuHHCcAa0 MOCEOHO, IITO TMPEACTaB/ba BEIUKY
pa3iuKy y OfHOCY Ha Baxkehe pereme.

%36 B. Yejouh, Kpusuuno npaso — onuwmu u noce6muu deo, 342.
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OJTHOCE CE Ha yYMHMOLIa KPUBUYHOT JIeJ1a, @ HEKEe Ha KPUBHYHO JIEJI0. Y Clly4yajy OCTOjamha HeKe
0J1 OJIaKIIaBajyhux OKOJIHOCTH, a MOTOTOBO Yy CIIy4ajy Jla WX je BHIIE, Ka3Ha ce MpuOImKaBa
J0H0] TPAaHUIM 32 KaKibaBarme. JaBHU TYyXKWJAIl je MyXaH Jla CauuHH CIyXOeHy Oenemky o
OJIaKIIaBajyhuM OKOJHOCTHMA KOj€ je IEHHO MPUIMKOM ojpehuBama BpCcTe M BUCHHE KPUBUYHE
CaHKIIMje y KOHKPETHOM Clly4ajy, Kao M y cily4yajy IpUMEHEe MHCTUTyTa yOlakaBama KasHe.
Yo6naxxaBame Ka3HE IO OCHOBY HEKE O] OJaKiiaBajyhux OKOJIHOCTH HHje MOTyhe YKOJIMKO ce
HCTOBPEMEHO YTBPJH IOCTOjarke jeIHE OJ1 HaBeIEHUX OKOJHOCTH, ajli M HEKa 01 OTeXaBajyhux,
a IoceGHO paHmja 0CYHBaHOCT OKPHBIHEHOT. > OBJIe HAC HE 3aHMMAjy OTexaBajylie OKOIHOCTH,
Te ce ’buMa HeheMo 6aBUTH.

CreneH KpUBHIIE je OKOJHOCT KOja je B€3aHa 3a Yy4YMHHOLA KPHUBUYHOI JIeia.
OnpehuBame cTerneHa KpUBHYHE OATOBOPHOCTH MOryhe je 300T CTeneHOBama ypauyHJbBUBOCTH,
KOja IpeCTaB/ba CKYIl MHTEIEKTYaTHUX U BOJBHUX CHOCOOHOCTH Ha OCHOBY KOJHX C€ KPHBHYHO
JIE0 YUHHHOITY MOYKE ICHXHYKH MPHIICATH. >0 MoKe GHTH Pa3IHgMTOr HHTCH3UTETA, I0YEB OJ]
pa3IMYUTUX CTElEeHAa CMambeHE YPauyyHJbUBOCTH, Ma JI0 OUTHO CMameHEe YpauyHJbHUBOCTH
(HeypauyHJBMBOCT HCKJbyUYyje KPHBHYHY OITOBOPHOCT Yy TMOTIYHOCTH). bHTHO cMmameHa
YPauyHJBHBOCT TIPE/ICTaB/ba 3aKOHCKM (DaKyNTaTHBaH OCHOB 3a YOJakaBame KaszHe, JIOK
CMambEHa YypauyHJbUBOCT IIpEACTaB/ba OCHOB 3a YyOnakaBambe KazHe HPUIMKOM CYJCKOT
oMepaBama KazHe. YKOJIMKO je OMTHO CMameHa YpauyHJ/bMBOCT y3eTa Kao yoOnaxkasajyha
OKOJIHOCT KOJ1 OJIMEpaBam€ Ka3He, OHJla OHA HE MOXKe OUTH y3eTa y 003up U Kao ojakiaBajyha
okoyiHOCT. MHaue, OUTHO CMameHa ypauyyHJHBUBOCT j€ TEPMUH KOjU 3aKOHO/aBaIll M03Haje, J0K je
CMambeHa ypauyHJbMBOCT Ka0 OKOJHOCT KOJ OJMepaBama Ka3He TpPeTUpaHa OJ CTpaHe CyAoBa
Kao ojakmaBajyha OKOJHOCT MOJ YTHLAjeM ICUXHUjaTpHje M IICUXOJIOTHje, OAHOCHO CYJICKUX
BEIITAKA U3 THX 0OIACTH. >

Jpyra OuTHa KOMIIOHEHTa CTeNeHa KpuBHIle je BUHOCT. OHa ce Takolhe crenenyje, u To
y Bullle 00JIMKa Yy OHOCY Ha YpauyHJbUBOCT, I1a C€ M3paxkaBa y OOJIMKY yMHIJbaja U HEXara, ¢
TUM IITO C€ YMHUIIUbA] TpaHa Ha JTUPEKTHU U €BEHTYaJIHM YMHIIJbAj, a HEXaT Ha CBECHU H
HecBecHU. HajTexxn 001K BUHOCTH MPEACTaBIba TUPEKTaH YMUIILbA], @ €BEHTYaJIHU YMUILIba] U
CBECHU HEXaT C€ Haja3e W Jajhe Ha TAaHKO] JIMHHW]U pa3/iBajama, IOK Ce Kao HajOJaxu OOIHK

YCCTO y3uMa HCCBCCHU HEXAT (aJ'II/I IIpu TOM, HC 33.60paBJ'LaMO Ja IIOHCKaJd HCCBCCHU HEXAT MOXKCE

%7 OGaBe3Ho YyTcTBO 0 IPUMEHH | 3aKJbydery Criopazyma o npu3Hamy KpuBHile, 218.
38 B. Yejosuh, Kpusuuro npaso — onwmu u nocenu deo, 263.
$%9 1. Huxomuh, Cmpanauxu cnopasym o kpusuyu, 83.
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OWTH TEXXH OJ] CBECHOT). 3aKOHOJ/ABall HUTJ/IE HE pas/iBaja OBE OOJMKE YMUIIJbaja MPUIMKOM
IpornyucaBamka KPUBUYHUX fena. MehyTum, npuinnkom oaMepaBama Ka3He Tpeba BOIUTH padyHa
7la y 3aBHCHOCTHU 01 O0JIMKa KpUBUIIE Ka3HA TEKU MaKCUMyMy WM MUHUMYMY. [locebaH 3Ha4aj
cya he mpunaBatu HamMepu NPUIIMKOM M3BpIIEHa KpuBHYHOT jaena. OHa ce jaBjba y /IBa BHJA!
Kao €JIEMEHT KPUBUYHOT JeJla U Ka0 OKOJHOCT MIPWJIMKOM OJIMEepaBama Ka3He. Y KOJIIMKO Ce jaBiba
Kao €JIEMEHT KPUBUYHOT Jefla, OHJa C€ HE MOXKe IICHUTH U KOJ OJMepaBama Ka3He, jep je Beh
NPEeTXOAHO y3era y o03up. [IpunukoMm oamepaBama Ka3HE IOCTOjakeé HAMEpe y3uMma ce Kao
oTexaBajyha OKOIHOCT.

[TocTojame mpaBHe 3a0iyne ce Takohe MoOKe IEHWTH Kao oJjakiaBajyha OKOJIHOCT.
Hako je oBaj MHCTHUTYT npeaBul)eH Kao 3aKOHCKH OCHOB 3a yOnakaBame Ka3He, cMarpa ce Jia
HIDKH CTETICH KPUBUIIE MOXKE BOJUTH yOllakaBamy KazHe. Y ciydajy Ja cya mpoHalje aa Huje
OCHOBAHO YOJIQ&)KHTH Ka3HY TI0 OBOM OCHOBY, OCTaje My MOTYNHOCT J]a OBy OKOJIHOCT TPETHpa
Kao onakinaBajyhy okoiHOCT, jep je Moryhe cremeHoBaTH MOTYWHOCT M AY)KHOCT J1a ce uMa
3Hambe 0 3a0pamenocT KpusraHor aema. > OBakBa MOryhHOCT HAPOYHMTO CE MOKE CPECTH KOJ
HEKUX HOBHX KPUBUYHHUX JIEJIa.

JaunHa yrpoxaBama WIM TOBpeAe 3amThheHor 1o0pa jecTe OKOJHOCT 00jeKTHBHE
npupoze. [la Ou ce mpoueHuIa jadynHa yrpokaBama WIKM MoBpeaa 3amTuheHor g1oopa Mopa ce
KPEHYTH OJf TOra Ja JIi jé KOHKPETHO KPHUBHYHO JEJIO0 Ca KOHKPETHOM HWJIM arcCTPaKTHOM
nocienuoM. Koa KpHBHYHHMX Jlena ca ancTpakTHOM omacHomhy, 3a yTBphuBame oBe
OKOJIHOCTH TIOTPEOHO je J1a Cy CTBOPEHHU YCIIOBH Ja C€ 3alITUTHU O0jeKT JOBEJAE Yy OMacHOCT, a
KOJ KpUBHYHHUX [leJla ca KOHKPETHOM, jauhHa YrpokaBama ce€ Orjiefja y BepoBaTHOhU H
M3BECHOCTH Ja jaohe 10 moBpene 3amruheHor z[06pa.341 CymrtuHcku, kan npoyuumo K3,
npumehyjemMo 1a je 3a KpUBHMYHA JieJa ca allCTPaKTHOM omacHolnhy maxom 3amnpeheHa HMka
Ka3Ha y OJIHOCY Ha KpPUBHYHA JeJla ca KOHKPETHOM OmacHomhy, W3 uera Mpow3uiasu Ja |
3aKOHOJIaBall KPUBUYHA JIeJIa IOBPE/Ie cMaTpa TEXKHUM OJ1 KpMBUYHHX JIeJIa YITPO)KaBamba.

[ToGyne, OAHOCHO MOTHMBM 32 W3BPIICHE KPUBUYHOT JI€Na, MPECTaBJbajy NCHUXUYKE
MOKpeTaue KOju Cy HarHaJM YYWHHOIA Ja W3BPIIH KOHKPETHO KPHBHYHO JAemo. 3aoOmiazehu
OBJIe TEOPHje O MECTY MOTHBA Y KPHBHYHOM IIPABY" > M Jia I CBAKH YMHIIUBAj MOPA y CBOM

caCTaBy Ja CaJp’Xu U MOTHUB, HaBenrhemo Ja HOGy}IC MOTY Ja 6y,[[y pa3iinuuTe 1Mo CBOM

¥0 3 Crojanosuh, Komenmap Kpusuunoz saxonuxa, 204.
41 1. Huxomuh, Cmpanauku cnopasym o kpusuyu, 80.
2 Bumu: b. Yejosuh, Ilpunyunu kpusuunoz npasa, Kparyjesa, 2011, 336-338.
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KapakTepy, MOYEeB OJ] PA3IMYUTUX IUICMEHHUTHX MOoOyJda KOje Cy HarHajie HEKO JIMIE Ha
W3BpIICHE KPUBUYHOT JIeNia, MMa JI0 HAJHKUX M HANOAMYKIHjux. OBE UYUICHUIIE 10 CBOM
MHTECH3UTETY PAa3JIMUUTE Cy U MOTY ce crenieHoBath. [loOyze cy y cpesu ca CTereHOM KPUBHIIE,
TE€ C€ MOTy BPEJHOBAaTHM M 3ajelHO Ca OKOJHOCTMMAa KOjeé TIpaje CTENeH KpUBHIE, alh H
CaMOCTAJIHO. Y CBaKOM CJIy4ajy, Y 3aBUCHOCTH O] BPCTe moOye 3aBucuhe u 1o Aa 1u he Outu
y3UMaHa Kao onakmanajyha wim orexkaBajyha okonHoct. C jemHe cTpaHe, YKOJIHUKO Cy Mmo0ye
IUIEMEHHUTHjE, WM YKOJIUKO je KPUBUYHO JEJ0 H3BPIIEHO M3 pas3jiora KOjU C€ ca BHIIE
pazymeBama MOTY y3eTu y 003up (perumo, kpaha kako 0 ce 006e30enuina XxpaHa 3a MOpoJIUILy),
TO C€ OBE OKOJIHOCTH MOTY y3€TH Kao onakmniaBajyhe. C npyre cTpaHe, KpUBUYHO JIEJIO0 U3BPIICHO
U3 HHUCKHMX MOOyAa, Kao INTO je HIp. yOMCTBO 300r comcTBeHOr Oorahema, y3uMa ce Kao
oTexaBajyha OKOIHOCT.

Jomr jenHa OKOJIHOCT Be3aHa 3a JIMYHOCT M3BPIIMONA KPUBUYHOT JIefla jeCTe pPaHHjU
KHUBOT yuyuHHOIA. [10] OBy OKOJHOCT MOTIAajy CBH Jorahaju Koju Ccy ce ACCHUIH YYMHHUOIY 10
W3BpIICHA KOHKPETHOT KpUBUYHOT Jiesia. OHM HaM J1ajy IOPTPET BETOBOT PaHH]jeT )KUBOTA, KOjH
MOKe OMTH TIOCMaTpaH Kao oJiakmaBajyha m orexkaBajyha oxonmHoct. Kao HajOMTHHja OKOJHOCT
Ha KOjy ce oOpaha maxkma jecTe Ja JU je yYWHWIAIl paHWje BPIIMO KPUBUYHA Jena. Paxuja
ocyhrBaHOCT, TOTOTOBO 32 UCTOBPCHA KPUBHYHA JIeJIa, YKa3yje Ha Hera Kao JIMIE KOje je CKIOHO
BpILIEHY KPUBUUHUX JIe]la, T Ce 0Ba OKOJIHOCT y3UMa Kao oTexxaBajyha. HeocyhuBanoct ykasyje
Ha MOpaJIHO MCIpaBHU]JYy 0c00y K0jOj ce HeocyhHBAHOCT y3uMa ako oJiakiliaBajyha OKOJHOCT.
Bpno je OuTHO HamOMEHyTH Ha TPaBUJIO O yOJa)kaBamky Ka3zHE Jla c€ Ka3Ha 3a HOBO KPUBUYHO
JIeNI0 He MOXKe YONaXUTH JTUILy Koje je Beh jemHoM ocyhuBaHO 3a HCTOBPCHO KPUBUYHO AENO (UL
58. c1. 3. K3-a). Ipyrum peurma, moBpar ce y3uma Kao oTexkaBajyha OKOJHOCT, T€ je 3aKOHOM
3a0pameHo yOsiakaBame KazHe JHILY Koje je y cneruduunom moBpary. Ocraie OKOJIHOCTH KOje
ce y3uMmajy y 003Up YYMHHUOIy BE3aHE Cy 3a HErOB MOPOJAUYHH KUBOT, YIJIEJ Y NPYIITBY,
MUIJBEHE O BHEMY JbYIU KOJUMa j€ OKPYXKEH M CIMYHO. Y 3aBHCHOCTU O] Ca3Hama O OBUM
YUHCHUIIAMA, 3aBUCH KakBYy he Mpupoay NPUMUTH OBE OKOJHOCTH, OJakiiaBajyhux wmim
otexaBajyhux. Bbuxosa npupoaa 3aBucuhe W 07 KpUBUYHOT Jieda KOje je MUTamy. Tako, KoJ

KpPUBUYHOT JleJla HacW/ba y TIOPOAMIIM, HHUjE OJaKmaBajyha OKOJHOCT YHWI-EHUIIA J1a ]
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OKPUBJbCHHM JCIMHHM XpaHWIAll TOPOJAMIe, a Ja Cy OCTald UIAaHOBHU neszanocnenn. >

OnaxmaBajyhy OKOJHOCT IIpeACTaBIba YNHCHUIIA ITO OKPUBIEEHN y BAaHOPAYHO] 3ajeAHUIN UMa
MAaJIOJIETHO JIUIIE, KOje H3):[p>1<aBa344 WIH 1A j€ OKPUBJbEHU TIPE]] xernaoom. >

3a JIMYHOCT YYMHUOIA KPUBHYHOT JieJla Be3aHE Cy U HErOBE JIMYHE MPHIIUKE, A ce U
OBa OKOJIHOCT cMarpa OkojJHomhy cyOjexkTuBHe mpupoze. Ilox muuHuM mpuiaMkaMa yduHHOLA
CMaTpajy ce CBe OKOJHOCTH KOje Cy Be3aHe 3a JMYHOCT YYMHHOIA, TOYEB OJI NCHXHYKOT H
(U3HYKOT 3/1paBJba, )KUBOTHE JOOU, TOPOJIUIHHUX TPUIIHKA, OpOja YiIaHOBA MMOPOAMIIC U 3/IpaBJba
MOPOIMIIE, UHBAJIHIUTETa OKPUBJHCHOT HITH H-ErOBE OPOAUIIE, UMOBHOT CTamba I1a JI0 OKOJIHMHE Y
KOjOj YUMHHIAL KPHBHYHOT JIe/Ia JKHBH, Kao | cimane okomoctn.*® Kao u mperxonna rpyma
OKOJTHOCTH, U OBE, Y 3aBUCHOCTHU OJ1 CBOj€ MPUPOE MOy OUTH onakiaBajyhe uinm orexanajyhe,
alll ce y CyICKOj TMPaKCH YIIIaBHOM y3uMajy kao onakmasajyhe.**’ Tako, y jemnoj mpecymn je
OJUTy4eHO J1a ydemhe OKpHBJBCHOT y on0panu 3emsbe 3a Bpeme HATO okynamuje u
O6omOapoBama MpeICcTaB/ba OJIaKIIaBajyhy OKOIHOCT, jep ce TO OAPa3sHIO Ha NCUXHYKO CTabe
okpuBsbeHOr.>*® TIoTOM, IMOBHO CTaFe¢ OKPHBIBEHOT TPE/ICTABIbA YHELCHHILY KOjy Takohje Tpeba
y3eTn y 003up. VIMOBHHCKO CTame NpeICTaB/ba jeAHY HAPOUYUTY OKOJIHOCT KOja C€ y3uMa y
0031p MPUJIMKOM OJIMEpaBama HOBYAHE Ka3He, ajli TO HUje jeIMHH cIy4aj Kajaa he oBakBo crame
uMmaty ynory. Hamme, W mpuiIMkoM NpomnHMCHBama JAPYIMX KPUBUYHHX CaHKIHMja, Tpeba ce
BOJMTH padyHa 0 HIMOBHHCKOM CTamy yunHuona.>*® Melyytnum, oHo ce He Tpea y3suMatH HH Kao
oJlakmIaBajyha HM Kao oTexaBajyha OKOJHOCT MPUIUKOM OJMEpaBarmka HOBUAHE Ka3He, 3aTO IITO

CC HOBYAaHA Ka3Ha oaMcEpaBa C 063I/IpOM Ha MMOBHO CTakbC OKPUBJBCHOI, TAKO Ja je U TO BpCTa

3 pecyna Oxpyxuor cyna y beorpaxy Kix. 842/04 ox 15. anpuma 2004. roguue u Ipecyna JIpyror ommTHHCKOT
cyna y beorpaay K. 1669/03 oz 30. neriem6pa 2003. roause, o6jaibena y M. Cumuh, A. Tpetmes, 36upka cyockux
0071yKa U3 KpusUuHONpasHe mamepuje, mecta kmwura, beorpan, 2005, 29.

3% TIpecyma Oxpysxuor cyaa y beorpaxy Kx. 1371/02 ox 22. jyna 2002. romuse u Ilpecyna Jpyror OMITHHCKOT
cyna y beorpamy K. 802/01 ox 12. oxtobpa 2001. rogure, ob6jaBibena y 1. Cumuh, A. Tpemmes, 36upka cyockux
007IyKa U3 KpUSUYHONpAsHe mamepuje, ieta Kmwura, beorpan, 2004, 31.

s Ipecyna OxpyxHor cyna y beorpany Kixx. 93/02 on 12. dpebpyapa 2003. rogune u [Ipecyna Jpyror onmruHCKOT
cyna y beorpagy K. 520/02 on 05. jynma 2002. rogune, objaBmena y M. Cumuh, A. Tpemmes, 30upka cyockux
0071yKa U3 KpUSU4YHONpaeHe mamepuje, mecta kwura, beorpaz, 2005, 29.

%46 B. Uejosuh, Kpusuuno npaso — onwmu u noce6uu deo, ctp. 345, Pememe OxpyxHor cyma y Beorpamy K.
2096/05 ox 20. oktoOpa 2005. rogune u Pemewe [pyror ommruackor cyna y beorpamxy K. 1903/03 oz 05. jyma
2004. romune, . Cumuh, A. TpemmeB, 30upxa cyockux 00ayKa u3 KpusuUuHONpAaeHe mamepuje, ceama KimbUTa,
Beorpan, 2006, 40.

73 CrojanoBuh, Kpusuuno npaso — onumu deo, 258.

8 TIpecyma Bpxosuor cyna Cpbuje Kx. 1281/03 ox 07. okrobpa 2004. romuue u Ilpecyma OKpyKHOT cyaa y
beorpany K. 93/02 on 13. nenem6pa 2002. rogune, o6jaBibena y . Cumuh, A. Tpemmes, 36upka cyockux oonyka
U3 KpusUyHONpaeHe mamepuje, mecta Kkmwura, beorpaz, 2005, 30 .

9 B. Yejouh, Kpusuuno npaso — onwmu u noce6mu deo, 345.
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KOja ce mpuiarohaBa JUYHOCTH HM3BPINIHOIA KPUBHYHOT nena.®® Hopuana kasHa Tpeba na
noajeaHako noraha u GoraTe ¥ CHpOMaIIIHE, T1a je Tpeda OAMEPUTH ¢ 003UPOM HAa UMOBHO CTaHbe
okpuBJbeHOT. MIMyhHUjU OKpHBJbeHH he MOpaTH Ja IiiaTe HOBYAaHY Ka3Hy Y BHUILEM H3HOCY, a
CHPOMAIIHU]U y HIDKEM, i UX Y CBAKOM CITy4ajy Ka3Ha Tpeda jeJHaKO MOTO/IUTH.

Jpxame YYMHHOIIA TIOCJIE€ W3BPIICHOI KPUBUYHOT Jiela OJlaje HEroB CTaB IpemMa
W3BpIICHOM Jiely. YTpaBO OJ OBOI' cTaBa 3aBucuhe M TO 1ga M he ce oBa OKOJHOCT
KBaJTM(HUKOBATH Kao oiakmarajyha wim orexasajyha. KpumuHamuctuka je Bpiio JeTajbHO
pa3pajniia MoHallaka YYMHUIAIa HAKOH W3BPIICHOT KPUBUYHOT Jieia, ra oBjae HeheMo ay0sbe
VIa3UTH Yy TeMaThky.>>- Jemad Gpoj OKPHBIBEHHX OIMAX IOCIC M3BPIICHOT KPUBHYHOT IEia
oceha jaky rprbKy CaBeCTH M HAaroH 3a MpaBlamkeM U MpeaajoM noiunuju. Heke xBata cTpax Te
ce Bpahajy Ha JiMIle MecTa, MPOBEPaBajy Jia JIK j& CBE OCTaBJLEHO O€3 Tparosa W CIIM4YHO. Jpyru
ce TOHAIIAjy XJIAAHOKPBHO, MITO je Hajuenthe ocobuHa nuia koje cy Beh Buime myra Bprimia
KpUBHUYHA JIe]Ia, TE UM HOBO KPUBUYHO JIEJIO HE TpesicTaBiba y30yheme. Tpehu ce ogmax HakoH
M3BPIICHOT Jiejia MOKajy W IMOKYIIaBajy Ja IMMOMOTHY PTBU KPUBHYHOT jeia. M3 HaBeleHOT
NPOM3HJIa3H JIa JIPXKAake OKPUBJHEHOI HAKOH M3BPIICHOT KPUBUYHOT Jeja Takohe Moxe OMTH
y3€TO | Kao oJiakmaBajyha u kao orexanajyha okoHOCT. JeTHa 0J1 OKOJIHOCTH KOja ce Hajuemhe
HABOJIM Kao OJIaKinaBajyha u3 oBe TpyIie jecTe CIPEMHOCT OKPHBJHCHOT Jla omTeheHOM HakHaIu
mreTy wim je mrery Beh HakHaano. Kao mro cMo HaBenu, oBa OKOJHOCT, a Y3 By M MOMOh
pa3IUUUTHM XyYMaHUTApHUM OpraHu3alyjaMa, ycTaHOBamMa WM (OHJOBMMA, y3 TO INTO
npe/ICTaB/ba OJaKIaBajyhy OKOJHOCT, mpejicTaB/ba U MOTYRHOCT 3a Tyxuola y kopuiihemy
Hauesla ONMOPTYHUTETA. YKOJIMKO OKPHBJHEHH IOKaXKe CIIPEMHOCT J1a U3BPIIM OBE 00aBe3e, TO Ce
CMaTpa jeTHOM BPCTOM H-ETOBOT MOBpATKa y IPYIITBO M APYIITBEHH CHUCTEM, Ia CE€ HAaBEJCHO
cMaTpa oiakmraBajyhoMm okosHomthy. Bprio je 3HavajHa MpWIMKOM OAMeEpaBama Ka3He, jep
omoryhaBa 00Jby MHIMBHyanu3auujy ucre. [Ipu3Hame KpUBUUHOT Jelia je jJako 3Ha4ajHo, 3aTO
IITO MPEJCTaBJba jOII jeJaH Kopak Ka Bpahamwy y IPYIITBO KajakeM 3a WU3BPIICHO KPUBUYHO
neno. Hacynpor Tome, mopumame KpHUBHYHOT Jeia He Tpeba y3uMaTd Kao OTexaBajyhy
OKOJTHOCT, 300T TOTa LITO j€ JeIHO O] 3aKOHOM 3arapaHTOBaHMX IIpaBa OKPUBJHEHOT J1a ce OpaHu

hyramem.

$%0 1. Huxomuh, Cmpanauxu cnopasym o kpusuyu, 88.

%51 0 oBome nornemaj: b. Cumonosuh, Kpumunanucmuka, Kparyjesar, 2004, 70, 79.
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OKOJTHOCTH TIOJI KOjMa jeé KPUBHYHO JCJIO M3BPIICHO CHajajy y KaTeropujy Koja je
Be€3aHa 3a JIMYHOCT HW3BPIIMOIA KPUBHYHOI JeJia, ajld WMajy U CYOJeKTHBHY U OOjEKTHBHY
crpany. OKOJHOCTH MOJ KOjUMa je KPUBHUYHO JIeJI0 YYMILEHO yKa3yjy HaM Ha O0jeKTHBHY
CUTYyaIlMjy KoOja je TOoCTojalia 3a BpeMe W3BpIICHa KPUBUYHOT Jielia, a OHE Jajbe YKa3yjy Ha
YYHUHUOLIA KPUBUYHOT Jiena. 11 oBe OKOJHOCTH, Kao W MPETXOAHO HaOpojaHe W OIUCAaHE, MOTY
outn u oTexaBajyhe um omakmaBajyhe. [lpunukoM HWHUXOBOT MpolekhUBama Tpeda Outh
JIBOCTPYKO oOmpe3aH, M ca cy0OjektuBHE M oOjektuBHE cTpaHe. Ca cyOjeKTHBHE CTpaHe
MMOCMATPaHo, Y OKOJIHOCTH IO KOjUMa je KPUBUYHO JEN0 U3BPIICHO CIaJajy OHE OKOJIHOCTU
KOj€ He MOTIAaJajy HUTH Y jeAHYy APYTY rpyny CyOjeKTUBHHX OKOJHOCTH (PEIMMO YME-EHUIIA 1
je U3BpIIMIALl KPUBUYHOT Jejla POJUTEIb, CTapaTesb, WM Jia o0aBjba HEKY (QYHKIH]Y Yy
0GpasoBamy, > MOMyT M3BPIICHHd KPUBHYHOT Je/a H3a3BAHOT jaKUM OecoM,’>® Ha Tperaz M
cimyHo. O0jeKTHBHA CTpaHa BOJIU padyyHa O OHUM OKOJIHOCTHMA KOj€ Cy Yy BE3H Ca KPUBUYHHUM
JIeTIOM, aJIi KOj€ He CIajajy 1oJ| ejleMeHTe Ouha KpUBUYHOT JieNa, Kao IITO je BpeMe M3BpIICHA

354 .
KpUBHUYHOI' ACJIA. TaKO, OKOJIHOCT [a J€ OA HU3BpHICHKHAa KPUBHUYHOI [CJIa TCIIKO ACJIO ITPOTUB

6e3GenrocTH jaBHOT caoGpahaja mpouwto 15 romuna mpeacTaBiba onakuasajyhy oxomsoct,>>
alli ce He MOXKE Y3€TH Kao oJiakIinaBajyha OKOJHOCT IMPOTEK BpEMEHa O] M3BPILICHA KPUBUUHOT

. 356 .
Jieia KaJjia je onTykeHu 0uo y OexctBy 6 roanHa.” Kao mTo u3 cBera HaBejneHor npumehyjemo,

%2 Tako he ce HIp. y3eTH Kao onakmapajyhia OKOJHOCT YMI-EHHIA 1a j¢ OKPHBJLCHN NPo(ecop YHHBEp3HTETa, 063
003mpa MmMTO je W3BPIIMO KPUBUYHO AET0 KOPYIIHje y 3IPAaBCTBY y BE3W Ca BPIICHEM MO3WMBA Jiekapa. Bumau:
Ipecyna Oxpysxuor cyna y beorpany Kok. 350/06 ox 03. mapta 2006. rogune u [Ipecyna J[pyror ommiTHHCKOT cCyaa
y beorpany K. 1912/03 ox 03. noBemOpa 2005. romune, M. Cumuh, A. Tpeuimwes, 36upka cyockux ooiyka u3z
KpusuuHonpagHe mamepuje, ceama Kmura, 41.

%3 Omnakmagajyha je OKOJTHOCT YHELCHHIA 14 j¢ OKPUBIHEHH KPHBHYHO JEIO TEIIKE TENECHE MOBPEAC H3BPILHO
HCIIPOBOLIMPAH PaHUjUM HECIOpa3yMOM ca omrTeheHMM KPUBHYHHUM JIeJIOM, jep ra je omreheHu map naHa mnpe
M3BPIIEHOT KPUBHYHOI Jlela IICOBAa0 300T Kallllb€FHha Cca HCIUIATOM IIeHe 3a mpojary cToky. Buam: Ilpecyna
OxpyxHor cyna y beorpany K. 790/06 om 27. mapta 2006. roguae u Ilpecynma Iletor ommTHHCKOT cyaa y
Beorpamy K. 796/04 ox 20. memembpa 2005. rogmue, WM. Cumuh, A. TpemmeB, 36upka cyockux 00ayka u3
KpusuuHonpaere mamepuje, cenma Kmura, 41. 3atuM, npezacraBiba ojlakmasajyhy oKOJIHOCT J1a je OKpHBIJbEHH OHO
n3a3BaH O/l CTpaHe omTeheHOr Ha pajHOM MECTy Ipe HEro INTO My jeé HaHeo TEUIKy TeJCHY NoBpeny. Bumu:
Ipecyna OxpysxHor cyna y beorpamy Kxk. 1999/03 on 18. centemOpa 2003. roqune u npecyaa J{pyror ONmTHHCKOT
cyna y beorpany K. 879/01 ox 31. maja 2001. romune, M. Cumuh, A. Tpemmes, 36upka cyockux 00ayka u3s
KpusuuHonpagHe mamepuje, eTa Kinra, 32.

%% 1. Huxomuh, Cnopasym o npusharey kpusuye, 87.

%3 ITpecyna Bpxosror cyma Cpouje Kix. 1752/03 ox 18. maja 2004. roause u [Ipecyna OkpyxHor cyna y Beorpaxy
K. 570/02 on 10. ampuma 2003. rogune, V. Cumuh, A. Tpemmes, 36upka cyockux 00ayka u3 KpusUuHONpasHe
Mamepuje, mecTa Kibura, 29.

%8 TTpecyna Bpxosor cyma Cp6mje Kx. 246/03 ox 07. anpmma 2004. romuue u Ilpecyza OKpyxKHOT cyia y
Beorpany K. 661/98 ox 08. oxrobpa 2002. romune, M. Cumuh, A. Tpemmes, 36upxa cyockux oonyka us
KpuguuHonpasHe mamepuje, ceama Kmura, 42.
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y OBY TPyIy TIOTIIa/Ia CKYT Hajpa3IuIUTHjUX OKOJHOCTH, KOje Tpeda MaKibUBO MPOAHATU3UPATH
pe IpUMEHe.

Ha kpajy, y KpuBuuHOM 3aKOHHKY Cy ONIITOM onpendom obyxBahene cBe ocraie
OKOJJHOCTH KOj€ Ce OJTHOCE Ha JIMYHOCT YYMHHOIa KpuBHUHOT nena. Hemoryhnoct npeasubhama
CBHUX XMBOTHHX CHTYyallja HAaBOJY 3aKOHO/aBIla U HA OBOM MECTY, Kao U Ha IpyruM oapeheHum
MecTiMa y KpUBHYHOM 3aKOHUKY, J]a jeIHOM allCTPAaKTHOM JIe(UHHIMjOM OOYXBAaTH U OCTaje
OKOJTHOCTH BE€3aHE 3a JUYHOCT HW3BpINMONA KpHBUYHOT jena. Ha taj Haumn, Hemoryhe je
UCIYCTHTH HEKY MOTEHIHUjaIHy MOTYhHOCT Koja he ce MmojaBUTH y CYJCKOj MPaKCH, a TaKBUX
OKOJIHOCTH, K40 IITO je [O3HATO, HMa MHOT0.>>' 360r Teme paja HeheMo BHILe yIasuTu gy6ibe y
oJjakiraBajyhe OKOJHOCTH KOje yTHUYy Ha yOJjakaBambe Ka3He, a HaJaMo Ce Jla CMO KPaTKHM

MIPETJIEZIOM CY/CKE IIPpaKce MPUKa3al TOBOJFHO TyMadeHhe OBUX 0/ipeniada y MpaKCH.
3.3.1.4. H3puyaree 61a3ce KazHe nod oaakwasajyhum okosnHocmuma

WuauBuayanuja Ouha y >KMBOTY BOAM 10 paznuuutux ucxona. Ilojenunu ce okpehy
BpILCHY KPUBUYHUX JEJIa, 332 KOja 3aKOHCKH clie/lyje KpUBHYHA CaHKIHWja. KpuBHYHY CaHKIH]Y
oIMepaBa Cyl y KPHBHYHOM TOCTYNKY, HpwiarohaBajyhu caHkumjy, MHIAMBUAyanu3yjyhu je
IpeMa OKpUBJbEHOM. [IpemMa cBakoM OKpPUBJBEHOM MOCEOHO ce o MepaBa CaHKIIMja, C 003UPOM
Ha BEroBy Ju4HOCT. JIumut 3a onpehusame cankimje onapehen je y K3-y y Buny ommrer u
noceOHOr MakcMMymMa W MHUHHUMyMa. MebhyTtuMm, y mMOjequHUM ciy4yajeBUMa 3aKOHOJIaBall
JI03BOJbaBa OJCTYIamka O] MOCEOHOT OrpaHUyYeHa. 3a Hallla pa3MaTpama OWTHA Cy yOiaxkaBama
ka3He. Kao mro cMo HaBenu, KpuBHUHM 3aKOHMK JoNylITa yOjJa)kaBame KazHe Y TpH clydaja:
KaJia caM 3aKOH TO JIOMYIITa, KaJl 3aKOH MpeABuha J1a ce yIMHUIall MOKe OCIO00JUTH Of1 Ka3He,
a cyn ra He ocio0oau O Ka3He M Kaja CyJ YTBPAM Ja IOCTOj€é HApOUUTO oOJjakiiaBajyhe
OKOJJHOCTH U OIIEHH JIa C€ M ca YOJIa)KeHOM Ka3HOM MOKE MOCTHUNHN CBpXa KaKmhaBamba.

3akoHoaBall peryiunryhu cropasyMm o npuU3Hamwy KPUBUYHOT JieNla HUTIe He TpeaBuba
Jla ce YUYMHUIIAIl MOXKE OCIO00UTH O] KaKibaBamba MPEeKO MHCTUTYTa yOJakaBama Ka3He HUTU

MOCTOjU ofApenda y moceOHOM ey KojoM Ou Omino mpeasuheHo ocnobahame mpeko Haromuoe.

7 . .
%7 Hnp. npencrasmahe onakmapajyhy OKOTHOCT OTyka OKPHBJHEHOT 1a JKHBH y MaHACTHPY, 300T dera je of

uryMmaHa u OpaTcTBa MaHacTHpa XOIOBO, T1e O0paBH AyKe BpeMe, JoOHo yBepeme aa he My HaKOH H3[pKaHa Ka3He
omoryhut octanak y toj cpenuun. Bumu: Ilpecyna Bpxosror cyna Cpbuje Kx. 1281/03 ox 07. oktobpa 2004.
roaune u [Ipecyna OxpysxHor cyna y beorpany K. 93/02 ox 13. nenem6pa 2002. rogune, M. Cumuh, A. Tpemmes,
36upxa nponuca u3z kpusuuHonpaste mamepuje, MecTa Kibura, 29.
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Kaszna ce, npema 3KII-y, MOxe yOJaXKUTH JEIUHO IyTEM OJaKiiaBajyhux OKOJHOCTH W3 OBOT
yjaHa, koje cMo objacHmwin. OBae Tpeba MOOpPO MPOCTYaUpaTH M OJIPEAWTH IITa MOXE OUTH
oJjakmaBajyha OKOJHOCT y KOHKPETHOM ciiy4ajy. Hapounty nmaxmy TpeOa MOCBETUTH O/pea0n
na yOmakaBame Ka3HE NpeKo onakmaBajyhux oxonHoctn Hehe Omtu moryhe ykommko y
KOHKPETHOM CJIy4ajy MCTOBPEMEHO IOCTOjU M HEKa O] OTeXaBajyhuX OKOIHOCTH, Kao HH Y
Clly4ajy Jla je OKPUBJbEHH HMCTOBPCHH TOBPATHUK. YKOJHUKO Cyl IpoHal)e OKOJIHOCTH Koje
OlpaBJaBajy yOJiaxkaBame Ka3He, W YOJIaXu Ka3Hy, Y 00pas3liokKemy Ipecyle Mopa ACTaJbHO
00pa3IoXKUTH 3aITO cMaTpa oapeleHy OKOIHOCT ojakmiaBajyhoM W KakBOT je OHa yTuUIlaja
umaia Ha oapehuBame ka3He. Y IuTepaTypu ce HaBOJHM Ja IpaKca Cy/IoBa He MoKa3yje Ja ce OBa
oGaBe3a IOIITYje, LITO HHje TOMYCTHBO HUTH Y CKIaLy ca Y CTABOM U 3aKOHHMA. >

Kon cnopasyma o Tnpu3Hamby KPUBHYHOT J€ja, CBE OKOJHOCTH, JaKJie Kako
onakmanajyhe Tako W oTexkaBajyhe, IeHH, MpeBacXoaHO, jaBHU Tyxkwuian. CraBipajyhm ce y
onpeheHoj Mepu y yJory cyna, TYXKHJall je AyXaH Jla UCHPAaBHO OJMEPH CBE OKOJIHOCTH KOje
yTUYy Ha Ka3Hy Ja Oyjle BHUIIA WIM HWXKA. YKOJIMKO NPUXBATH HEKE OKOJIHOCTH Kao
onakmagajyhe, jaBHU Ty>KWall je 00aBe3aH J1a 00pa3IokKu KOje je OKOTHOCTH IICHHO Kao TaKBE U
300r dera. O CBMM OKOJHOCTHMA je JyXKaH Jia NpuOaBu 00aBEIITCHA, a O CBUM YHE-CHUIIAMA
KOjuUMa C€ PYKOBOJMO NPUJIMKOM 3aKJby4eHa CIopa3yma, Iy:KaH je Ja CauyduHH CIyKOeHy
6enemky. > Bynyhu 1a je oH oprad koju hie y JOroBOpy ca OKPUBIBEHHM fa YTBPAU KasHy, Ha
BEMY JISKH M 00aBe3a Jia je UCIPaBHO OJIMEPH, HApaBHO, y3 YBaKaBambe CBUX OHUX MOTOHOCTH
300T KOJUX OKPHUBJFEHHU YOTIITE U yia3u y oBaj nmocrynak. OBae Tpeba HaBeCTH Ja U TO J1a Ce Y
UTAJIMjaHCKO] JINTEpATypH cMarTpa Ja TYXKHOIU Tpeba Jla ce Y3IUTHY W3HAJ YJOre CTPaHKE Y
MOCTYNIKY W A3 ce moHamajy kao cyamje.’” To je HAPOYMTO NMPUMEHJBHBO Y IOCTYIIMMA
HaronOe. Tyxwunal, y CYIITHHH, UMa Tpel COOOM TpU IMJba: JIla OCHTYpa Ka3Hy HPUMEpEHY

HU3BpUICHOM KPHBUYHOM JCITY, n3oerue OINTY’>KMBAak€ HCBUHOT JIMIIA U MI/IHI/IMaJ'II/I?)yje TPOLIKOBE

%8 1. Huxomuh, Cmpanauxu cnopasym o kpusuyu, 100. AyTop Ha 0BOM MecTy Takolie oGpasiaxe HejaCHOCT

onpende o 3abpanm yOmakaBama Ka3He HCTOBPCHOM IOBPAaTHHKY, cMarpajyhul na Cy ONacHHjH H3BPIIHOIN
KPUBUYHUX JIeNa KOjHU Cy y TIOBPaTy, aJli 3a pa3inyiTa KpUBHYHA JIeJa.

%9 1. Kuypekn, Cnopasym o npusnarsy Kpusuunoz 0end (Kpusuunoz 0eia) u uspuyare KpusuuHe cankyuje ymephene
y cnopasymy, y 30opauky: C. bejatoBuh (yp), Axmyenna numara KpueuuHoe 3aKOHO0A8CMBA (HOPMAMUBHU U
npaxmuunu acnexm), beorpan, 2012, 171-172.

%0 R. Montana, Adversarialism in Italy: Using the Concept of Legal Culture to Understand Resistance to Legal
Modifications and its Consequences, European Journal of Crime, Criminal Law and Criminal Justice, vol. 20, issue
1, 2012, 112.
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KpUBHYHOT mocTynka.>®! HakoH Ty:KHOUeBe POLCHE H OLEHe, TOrOBOPeHa Ka3Ha hie GHTH yHera
y crmopasyM, Koju he 3aruMm OuTH mociaT cyay Ha moctymnak Bepudukanuje. Cyn he, u3 cor
yria, Jla MPOLEeH! Ja JIK je Ka3Ha oAroBapajyha u Ja ju je cpa3MepHa YYUEHEHOM KPUBUYHOM
neny, y3umajyhu y o03up u nenehu pasznore 300r KOjUX j€ TYKWJAI] JOTOBOPHO Ka3HY HCIIOJ
MPONMCAHUX TpaHHIA. YKOJIMKO CyA mpoHah)e TyXuoueBe pasjore OmpaBiaHuM, oHehe
npecyay Ha OCHOBY CIOpa3yMa O MpH3HAaWYy KpUBHYHOT jena. Hacympor Toj moryhHOCTH,
YKOJIMKO Cy/ He Hal)e ompaBIaHHM pPa3yiore Koje je TYKHIIAI[ HaBeO Yy 00pasliokKemy 3a CBOjY
OJUTYKY, OBaj opraH HemMa MoryhHocTu na mpewHaud kasHy. CyJcka caHKIMja ce cacToju y
0/101jamy HAro0¢e o NMpU3Haky KPUBUYHOT Jiea. JeTHOM 0/101jeH Criopa3yM MOKe OMTH TTOHOBO
npenar cyay, HapaBHO, YKOJMKO HMMa JIOBOJAHO BpPEMEHa 3a Taj moTe3. A W y3 Jpyrauujy
JIOTOBOPEHY Ka3Hy, jep je jeaHy Ka3Hy cya Beh onomo kao Heonrorapajyhy. [Toctynak u 3a HOBO
MIOJTHOILICH-E CIIOpa3yMa je UCTH Kao M 3a CTapH, a He Pa3jiMKy]y ce HH CYICKE OJUTyKeE.

MebhyTtum, uctude ce ¥ J1a MocToje CYMPOTHU CTABOBU OKO YJIOTE CyJa y BepUPHUKAIHjH
Ka3He, a IUpe MoCcMaTpaHo, U criopasyma. [Ipema wuma, cyn Hema oBiantheme J1a IICHH Ja JiM je
KpUBUYHA CaHKIIMja aJcKBaTHA, Beh caMo Ja MpoIeHH Ja JIM je OJMEPEeHa Y OKBHPY 3aKOHCKHX
npaBwia. MehyTum, oBakBa cxBaTama Cy MOTpEIIHa, jep ce cyheme HUje PEeHeI0 Ha CTpaHKe,
MaKo je akKIleHAT CTaBJbEeH Ha BHX. [0 OBaKBOr 3aKkJbyyka je nomao u BpxoBHu cyn PenyOnnke
Cpricke, 3ay3eBIIH CTaB Jia je CyJ OBJAIINeH Jla MpeucnuTyje aa au he ce ka3HoMm npeasuheHOM
CIIOPa3yMOM OCTBAPHUTH CBPXa KakKibaBarba, TC je Ha OCHOBY HEraTUBHOT OJIrOBOpa oBaiiheH 1a
TaKBY Haroa0y onbarm. >

Ha xpajy, Tpeba HaBecTH W TO Jja CIOPa3yMOM MOXE OWTH PEryJUCAaHO U IHUTAHC
ycioBHOT otiycta. He ynasehu Ha oBoM MecTy 0 ycioBHMa Koje 3aKOHOAaBall peasula, a Koju
MoOpajy Ja Oyay MCIyHEeHU J1a Ou CyJ] MOrao Jia IpUMEHU MHCTUTYT YCJIOBHOT OTITyCTa, CyJCKa
Mpakca je MCIPaBHO 3ay3ejia CTAHOBUINTE Jla HE MOCTOjU 3a0paHa Ja ce, mopea 00aBe3HHX U
(bakynTaTUBHUX €JeMeHaTa, MPEIBUIN U 00aBe3a jaBHOT TYXKHOIlA Jla CE carjacu ca YCIOBHHM
OTIYCTOM KaJia C€ CTEKHY YyCJIOBHU 3a TOo. Mako oBa o0aBe3a Hehe Outu on Beher mpakTuuHOr
3Ha4aja, HE MOCTOj€ CMETHE J]a C€ TYKUJIAIITBO 00aBeXe Ja /1a carjJacHOCT Kajia ce, U YKOJIUKO

ce (MOIITO ce paaud O HEM3BECHUM UYMI-E€HUIIaMa), UCIYHE CBH 3aKOHOM IPONUCAHHU YCJIOBH 3a

%1 | Ancelot, M. Doriat-Duban, Analyse économique du plaider coupable, Revue économique, vol. 61, no. 2, 2010,
242,

%62 IIpecyna Bpxosaor cyna Pemy6uuke Cprcke 6poj 11 0 K 004039 10 Kxx ox 29.03.2011. ronune; HaBeaeHO
npema: B. Ukanosuh, Mamepujannonpasnu u npoyecnu acnexm npusnarea kpueuye, 287-288.
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ycaoBHHE 0oTITycT.*® HapaBHO, cariacHOCT TY)KHOLA IPEACTaBIba CaMo jelaH O YMHHIIALA KOjH
he ma yTudy Ha CyACKy OIJIYKY Yy BE3HM Ca YCIOBHHM OTIYCTOM, ajld CBaKako He OTydyjyhu
(akTop, ma M TY)KHOYEBA CAIJIACHOCT THME HE IPEJCTaBjba JOBOJbAH OCHOB 3a IMO3UTHBHY
omnyky cyna.*® ¥V cakoM ciy4ajy, oBa MOryhHOCT je MpOHAIIa CBOj€ MECTO Y IIPaKCH,
npeBacxoHo y TyKUIamTBy 3a OpraHu30BaHN KPUMHUHAN, KOje ce 00aBe3nuBaIo Ja, [0 MPOTEKY
2/3 w3npkaHe KasHe, Y 3aBMCHOCTH OJ] BJIajialba OKPHBJHEHHX 33 BPEME HM3JpKaBarba Ka3HEe H
IOCTUTHYTE CBPXE KaKibaBarba, IOTBPIHO M3jaCHH O OCHOBAHOCTH MOJIOE OKPHBJHEHHX 3a
NYIITake HA YCIOBHH OTIYCT.*® AJjiM, cMarpamo Jia 0BO He cMe Ja Oyze o0aBe3a KOjoM ce jaBHU
TyXwialn Oe3yCJIOBHO o0aBe3yje Ja ce carjacd, Beh Tpeba ma Oyne HarjameHo jaa he gaTtu
CarjiacHoOCT ako OyJay HCIYHCHH W JAPYTH YCIOBH, jep Ce MOXe JIOhM y CHTyauujy 1a cyn

OJUTydyje O MOJIOM 3a YCJIIOBHHU OTITYCT, Jia UMa CarjacHOCT TYXKHOLA, alli Jla HUCY HCIyHEeHU

JPYTH YCIIOBHU.

3.3.2. Kasna 3arBopay kyhHum ycioBuma*®®

Hogenom Kpusuunor 3akonnka u3 2009. ronvHe y 3aKOHOAABCTBO j€ yBEIE€HA MOJIBPCTa
Ka3HEe 3aTBOpa, a TO je U3JpKaBame Ka3He 3aTBopa y KyhHuM ycinoBuMa. OBa Ka3zHa MOXke OUTH
M3peueHa camMo 3a KpUBHMYHA JieJia 3a KOja je CyJa YTBPAHUO Ka3zHy 3aTBOpa 10 TOJWHY JaHa
(Taunuje no 11 mecenn, jep je HajMama Mepa ka3He 3arBopa 30 qaHa), YKOJIUKO ce, ¢ 003UpoM Ha
JUYHOCT YYMHUOIA, beTOB PaHUjH KUBOT, HETOBO JIPJKabe HAKOH YUHEH-EHOT KPUBHYHOT JIeTa,
CTETeH KPUBHIIE U JPyre OKOJIHOCTH MO KOjUMa je JeNI0 YYMHHO MOKe OUeKHBaTH Jia he ce u Ha
Ta] HAYMH OCTBAPUTH CBpPXa KaKmhaBama. Y TOM CIIy4ajy CyJ MOXE OJPEIUTH Ja Ce OBa Ka3Ha
M3BpIIM Ha T4 HAYUH LITO OCyeHU HE CME HaIyLITaTH MPOCTOpHje y KOJUMa CTaHyje, OCUM y

cllyyajeBUMa MPOMUCAaHUM 3aKOHOM KOjH ypelyje u3Bplemhe KpUBUYHUX caHKlKja. OBUM IyTeM

WA Tpewmmes, Juieme y npumenu cnopazyma o npusHamy kpusuunoz oeid, bunren BpxoBHoOr kacalioHor cyna,
6poj 2/2013, 248.

%4 Permeme Anemammonor cyna y beorpany K2 ITol 6p. 212/12 ox 22. maja 2012. roause u pemerse Bumer cyna
y Beorpany — ITocebnor Onessema CIIK ITol 6p. 12/12 — Kyo ITol 27/12 ox 10. maja 2012. rogusre.

¥ M. Pamucassbesuh, I1. herkouh, HUckycmea Tyxcunawmea 3a 0peaHu308aHu KPUMUHAL Y NPUMEHU UHCTUMYMA
cnopasyma o npushary kpusuunoz dena, y 36opauky: M. Josanosuh, M. CranucassbeBuh (yp.), I[lojeonocmaswene
Gopme nocmynarea y KpugUUHUM CMEAPUMA (PE2UOHANHA KPUSUUHONPOYECHA capaotbd U UCKYCMEA Y NpUMeHu),
Beorpan, 2013, 161.

%% Ypan 45. cras 5-7. KpusuuHor 3akoHrKa
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3aKOHOJIaBaIl MIOKYIIaBa Jia PacTEepeTH MpenyHe 3aTBOPE O] JINIAa Koja ¢y ocylheHa Ha jako HHUCKe
3arBopcke kaszHe. Konmko he y Tome ycneru, nokaszahe mpakca.

VY ucrom unany onpeheHo je u ono3uBame oBe Ka3He. Tako, nuiy koje je ocyheno Ha
Ka3Hy 3aTBOpa y KyhHUM ycinoBuMa oapenuhe ce Aa ocTaTak Ka3He U3JIPKU Y 3aTBOPY YKOJIHKO
JEIHOM y Tpajamy O] MPEKO IIeCT YacoBa WM J[Ba MyTa y Tpajamy J0 HIECT YacoBa CBOjEBOJHHO
HAIIYCTH TPOCTOpHje y KojuMma cranyje.>®’ IIpe Hero WITO W3pEKHE OBy KasHy cyx he BoauTH
padyHa O TEXHMYKMM MOryhHOCTMMa u3BpIIEHa W O JPYIMM YCJIOBMMa OJ 3Hadaja 3a
onMmepaBame KkasHe. Jlakme, cyn he BoauTHm payyHa O CYOjeKTHBHMM U O0jeKTHMBHUM
okoiHOcTHMA. [IpBO, Ka3Ha ce Moxke u3pehu camo kaja ce CTEeKHY TEXHUYKH YCIIOBH 32 HCHO
cipoBohewe. OHM C€ HMCKJBYYMBO THYY JpXKaBHUX MOTYHHOCTH, jep c€ MOpa YCIIOCTaBHTH
euKacHa KOHTpOJa JIMIIa KOME je HM3peueHa oBa Ka3Ha. He mocToju ApyrH HauyumH Ja ce
o0e30eau 3HaWKE cyda Ja JU OCYhHEeHH TOINTYyje OTpaHUYCHE KOje MY je H3PEYCHO CYICKOM
omtykoM. IlITo ce TWye CyOjeKTMBHUX YCJIOBa, OHH CE€ THUYY OKOJHOCTH KOje YTHUYy Ha
oMepaBambe Ka3zHe, a Koje cMo oOjacHwiu. MHaue, BpxoBHM KacalluOHU Cyj je 3ay3eo
CTaHOBHILITE Ha OCHOBY KOT j€ HaJUIEKHOCT 32 OUTy4YUBamke 0 MOTYhHOCTH 32 IPUMEHY U OTI03UB
OBe Mepe IPBO MOBEPHO BAHMPETPECHOM Behy, a MOTOM MPEICEAHHKY MPBOCTENCHOT Cya.
Ho, cBaky namieMy OKO TOI MHUTama pa3peiino je 3aKOHOJABall 3aKOHOM O W3BPIICHY
BaH3aBOJICKUX CaHKIMja W Mepa, MPONUCABIIM Ja je HaJjekaH 3a OBaj IOCTYyNaK Cyauja
MojeIMHaIl Cy/ia KOJU j€ JJOHEO MPBOCTEIEHY MPECyy, M0 MpHjeMy 00aBeITeha 0 CaMOBOJEHOM
HanymTawy npocropuja (wi. 29. 3SUBCM). Konauno, ka3Ha 3arBopa y KyhHHM ycioBHUMa He
MOKe OMTH M3pedeHa JUIy Koje je ocyheHO 3a KpUBMYHO JIeJI0 MPOTHB Opaka W MOPOJHIE U
JKHBH ca omTeheHuM y HCTOM ITOpoarYHOM goMahnmcTBy. >

[Tapaneny 3a 0By BpCTy TEXHUYKHX MOTYhHOCTH MOXeMO Jia mpoHahemMo y 3aKOHUKY O
KpPUBHYHOM TIOCTYIIKY, Y oJpendaMa KOjuMa Cy MporrcaHe mepe 3a obe3deheme mpucycrsa

OKPUBJHEHOT' Y KPUBUYHOM MOCTYTIKY, TO jecT, y oapeadama o kyhnom mpursopy (wi. 208. 3KII-

%7 Wnaue, ocyhenn mMa mpaBo Ha GOpaBak BaH IPOCTOPHja y KOjHMa CTaHyje y Tpajamy OJf HAjBHIIE JBa daca
JHEeBHO y nepuony ox 13 mo 17 yacosa (wi. 23. ct. 2. SUBCM).

%8 C. Mamnojnosuh, Kyhnu 3ameop, y 360pruxy: C. Bejatosuh (yp.), Hosa pewera y kasnenom 3akoHoO0a6cmay
Cpbuje u wuxosa npaxmuuna npumena, beorpan, 2013, 400-401.

%9 OBo je jenuna cuTyammja y K0joj je ompeljeHa kaTeroprja H3BpIIMIALA KPHBAYHKX JCa HCKJbYYeHa U3 IPUMEHE,
mTo je motnyHo joruuHo. Bumern: B. Urwartosuh, Kpumuuxa anamuza cmarwa u menoeHyuja y KpuguyHOM
usspwnom npagy Cpouje, y 30opauky: b. UrtkbatoBuh (yp.), Cmare xpumunarumema y Cpouju u npasua cpeocmea
peazosamwa, beorpan, 2010, 52; A. WUnuh, Kyhnu sameop: camocmanua caukyuja uiu HO8U MOOen U3PULerbd
s3ameopcke kasne, y 300puuky: C. bejatosuh (yp), Axmyenna numarba Kpuguynoe 3akOH00a8CMEa (HOPMAMUBHU U
npaxmuunu acnexm), beorpan, 2012, 446.
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a), ¢ TUM IITO Tpebda MPaBUTH HE TaKO Mally pa3iuky u3Mmely oBa nBa mHcTHTyTa. Hamme, cyn
MOXKE HapeJWTH Ja CE MpeMa OKPHUBJBCHOM IPUMEHH EJICKTPOHCKH Haa30p aKo IOCTOje
OKOJTHOCTH J1a O OKPUBJBEHU MOTA0 Jia TTOOETHE WM YKOJIMKO TIOCTOjH jeJlaH OJ1 TPYU OCHOBA 32
onpeljuBare TPUTBOPA,°'C MOX YCIOBOM 1a TO HE IMIKOAM IHEroBOM 3ipaBiby. Onamrmsbad
€JIEKTPOHCKOT CHTHAJIa CTaBJba C€ Ha 3TJI00 pyKe WM HOT€ OKPHBJHCHOT KOjU MpHUBpINhyje
CTpY4YHO JHIle, najyhu mpu TOME OKPHBJEHOM HMHCTPYKIMje O pyKOBamy amapatoMm. Ha Taj
HAYMH C€ EJEKTPOHCKH MpPAaTH CHUTHAJI OKPUBJHEHOT, a KOHTPOJY BPIIM OBJAIINCHU IpKABHH
oprad. AHaJOrHO OBOM HauHHY Ipahema OKPUBJLEHOT MOKE C€ TEXHHUKH 00e30enuT npaheme
JMIa ocyheHor Ha Ka3Hy 3aTBopa y KyhHUM ycCiiOBMMa, ¢ THM INTO W3BPIICHE Ka3HE MPaTH
VYnpasa 3a H3BpLICHE KPUBUYHUX CAHKIIH]A.

Kibyuna ¢urypa 3a m3pumame oBe Ka3HE IMPEKO CIopa3yma O MPH3HAKby KPUBUYHOT
nena jecre Tyxkwinal. Mctw mpucTynm Kao M KOJ JOTrOBapama OKO Ka3HE 3aTBOpa Kojy Ou
OKpHUBJbEHH MMao Jla M3/p)KaBa y Ka3HEHO-TIONPaBHUM yCTaHOBaMa TY)KHJall OM MMao U OBJIC.
Jla 6u ce MorIia y criopa3yM YHETH OBa ojpez0a HEOIXOMIHO je HCIymemhe oapeleHnx 3axTena.
[IpBo, Tyxnnan 6 ca OKPUBJBEHHM MOPAO MPETXO/IHO J1a TIOCTUTHE CIIOPa3yM OKO BUCHHE Ka3He
3arBopa. Kasna mopa na Oyne 1o ronuHy gana. Tek HakoH Tora Moryhe je pa3Marpame ujaeje o
MECTY U3JIIpKaBama KaszHe. Jlpyro, Ty>Kuiall, YKOJIUKO KeJu Ja Oyle u3pedeHa Ka3Ha 3aTBopa y
kyhHuM ycinoBuma, Tpeba Aa TO HaBele y cropasymy. Mebhytum, aa Ou TyXujal Morao jaa
MIPEUIOKH M3BpIICHE KazHe y KyNHHUM ycJIoBHMa, MPETXOMHO OW Tpedano na YTBpOU Ja JH
II0CTOj€ TEXHUUYKE M Apyre MOryhHOCTH 3a U3BpLIEHE OBE Ka3He. Ako HHje y MoryhHocTu na
YTBP/AM OBE OKOJHOCTH, 3aTpaxuhe on [loBepeHnuke cimyx0e U3BeITaj O HOCTOjalby TEXHUUKUX
U IpYyruX MOT'YhHOCTH OJ1 3Hauaja 3a U3BpLICHE OBE Ka3He, HaKOH Yera he npuhu nperosapamy o
OBOJ Ka3HHU. Y TOKY IperoBopa, Tpeba peluTd U NuTame Ja Ju he ce Mepa KyhHOr 3aTBopa

371

M3BpIIIABaTH ca Win 0e3 MpuMeHe enekTpoHcKor Haazopa (ui. 20. 3SMBCM).”' ™ Ako ce oayde 3a

370 [peocranu ocHoBH 3a oxpeljuBame KyhHOT IPHTBOPA Cy: 1. KO Ce OKPHBIHEHH KPHje WIH CE HE MOXKE yTBPIUTH
EroBa NCTOBETHOCT WIIM aKO Y CBOJCTBY ONTY)KEHOI' OYMIJIETHO M30erasa jaa jgolje Ha TIIaBHH NPETPEc WM aKo
MIOCTOje JIpyre OKOJIHOCTH KOje yKa3yjy Ha ONacHOCT o OeKcTBa; 2. ako ocoOMTe OKOJHOCTH yKa3yjy na he y
KpPaTKOM BPEMEHCKOM IepUO/Y TIOHOBUTH KPUBUYHO JIENIO MM JOBPUIMTH MOKYIIAHO KPUBUYHO AEJI0 MM YUUHHUTH
KPUBHUYHO JEJT0 KOjUM TpeTH; 3. aKo je 3a KPUBHYHO JIEN0 KOjeé My C€ CTaBjba Ha TepeT IpOoINHcaHa Ka3Ha 3aTBOpa
IPEKo JieceT ToguHa, OAHOCHO, Ka3Ha 3aTBOpa IIPEKO IIeT TOJMHA 32 KPUBHYHO JISJIO Ca eJIEMEHTHMAa HacHJba WIH MY
je IpecyzoM IPBOCTENEHOT Cy/ia M3pedeHa Ka3Ha 3aTBopa OJ IIeT FOANHA WM TeKa Ka3Ha, a HAYMH W3BPIICHA WIH
TEXWHA TOCJIeHIle KPUBUYHOT Jeia Cy JIOBEIM O y3HEMHUpEHa jaBHOCTH KOje MOXKE YIpO3MTH HECMETaHO U
IIPaBUYHO Bol)eme KpuBHYHOT nocTtymnka (wi. 211. 3KII-a).

¥l Mako npema HaBEIEHOM 3aKOHCKOM TEKCTY Cy[ IPEACTABIbA OPraH KOju TpeGa 1a yTBPIAH CBE HABEICHE
OKOJIHOCTH, TO IIPUJINKOM 3aKJbyUeHha CriopazyMma o Ipu3Hamky KPUBUYHOT Jeia Tpebda 1a Oyzae TyKuall.
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EJIEKTPOHCKHU Hal30p, MpuMeHy crpoBoau [loBepeHndka ciryx0a, y capajmy ca MOJIHUIHjOM, a
oJlalnibad ca mparehom ornpeMom, HENIKOIJbUB 3a 3/IpaBJbe, MOCTABIba CTPYYHO JIUIIE, KOje TIPU
TOM JIaje YIyTCTBa OKPUBJLEHOM O HauuHy pana ypehaja (wi. 17. u 22. SUBCM).

Kako ce y oBoM ciyuajy paau o jeAHO] BPCTH Ka3HE, OBaKaB CIOpa3yM CyJ Tpeba na
MPUXBaTH KaKoO TJIACH WM Ja ra oxbuje. CmarpaMo jaa cyn Hema oBiamhema Jia MpUXBaTH
CTIOpa3yM, ajii Jia Hapeau U3/pKaBame Ka3He Y Ka3HEHO-TONPaBHOM 3aBoly. OKPUBJLEHH MOXE
Y TIPUCTATH BEPOBATHO Ha HEIITO BUIIY Ka3Hy 3aTBopa 300r unmmeHHIe 1a he je uzapxaBaru y
kyhnom 3arBopy. CympoTHO NOHamame Cyaa JOBOAMIO OW Yy MUTame MOLITOBAamkE IpaBa
OKpUBJbEHOT. 300T TOra, CBE UYMILCHHIIC KOje WHAue MPEJCTaBJbajy 3aJaTak 3a Cya Ja HuX
npoBepu, oBae he mactu Ha Tyxuomna. Ilpe cBera, Muciau ce Ha TEXHHYKE MOTYhHOCTH U
OKOJJHOCTH OJi 3Hayaja 3a oaMepaBame KazHe. HakoH mITO yTBpIM OBE UHELEHHUIIE, TYXKWIIAILl
MOJKE TperoBapaTH O HU3Jp)KaBamy Ka3zHe y KyhHHM ycioBUMa. ApPryMeHT IUTYC JIGKH Y
YHELCHUIIM Ja je TY)KHJall OBJaltheH Jja mperoBapa U yroBapa yCIOBHY OCYIy M OCTaje Kas3He,
1a je caMHM THM OBJIalTheH | Jja MperoBapa o Ka3HH U3JIp:KaBarba 3aTBopa Y KyhHUM yclioBUMa.

bynyhu na je Hekagamma 3akoHCKa ojapenda, KojoM je Omio mpenBuleHO ma ce
TY)KWJIAIl 1 OKPUBJBEHH CaMO carjaiaBajy O BPCTH M BUCHUHH Ka3HE, ONPaBJaHO je OTBOPEHO
MUTAkE JIa JIM CE YOIIITe MOrao yroBoputu kKyhHu 3arBop, Oynyhu na je ucTu mpomnucan camo
Ka0 HauMH U3BPIICHA 3aTBOPCKE Ka3HE, a Cy0jeKTH CIiopa3yMa ce HUCY MOIJIM CIOpa3yMeBaTH O
TOM HI/ITaH)y.372 [IpoGnem Huje cacBuM u30erHyT HHM Bakehum pemeweM. HMnak, tpebda
MPUXBATUTH MOTYNHOCT Ja CTpaHKe MOTY Jia YyrOBOpE W M3ApKaBame Ka3He 3aTBopa y KyhHUM
ycJI0BHUMa, a Oyayhu J1a je cyll KOHTpOJIOp cliopa3ymMa, 0cTaje My oBjiamheme 1a 0101je Haroaoy
YKOJIMKO CMaTpa Ja Ka3Ha HHUje ajekBaTHa. MehyTum, y mpakcu ce MmojaBuiIo Kao Ipobiem
MUATakE J1a JIU CyJl MMa MPaBo Ja OJIPEe/IH J1a ce Ka3Ha 3aTBOpa JI0 jeIHe TOJIMHE, KOja je YTBpheHa
CIOpa3yMoM, M3JpkaBa y KyhHUM ycioBuMa. Y CYACKO] MPAKCH je 3ay3eTo, 0 HaMa, UCIIPAaBHO
CTaHOBHMILTE JIa aKO CTPAHKE HE YTOBOpE Jla Ce Ka3Ha 3aTBOpa U3Jip)kaBa y KyhHUM ycloBUMa, HE
nocroju 3a0paHa na To yrBpau cyd. Cyay He IocToje mpempeke Ha MyTy Ja ojpeau jaa he
OKPUBJBEHHM Ka3HY 3aTBopa Jla U3/pxkaBa y KyhHUM yCJ‘IOBI/IMa.373 VYroBapajyhu kyhau 3atBop,

CTpaHKe Cy AYXKHE Jia YTBPJE U KOje Cy TOCJIeIMIIe HEU3BPIIIeHa, TO JeCT, Y Cropazymy Tpeba aa

72 .
372 1. Kuypekn, Cnopasym o npusnarey Kpusuunoz 0end (Kpusuunoz 0eia) u uspuyare KpusuuHe cankyuje ymephene

y cnopaszymy, 174.
3 Bunern pemerse Anenanmonor cyzna y beorpagy CyX 8/2011 on 31. aBrycra 2011. rogune u pememe [IpBor
ocHoBHoT cyna y beorpany UK 6p. 7/2011 ox 29. jyna 2011. rogune.
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Oyne HaBeneHO na he y ciydajy Jga OKpUBJBCHH MPEKPIIA MEpe, OCTaTaK Ka3zHe Ja M3APKU y
3aTBOpCKOj yeraHoBu. * Takolje, oBaj 1e0 criopasyMa (IITO CE YOCTAIOM OZHOCH M HA OCTAle
KpUBHYHE CaHKIIMjE KOje Ce YyroBapajy), Mopa Jia CaJipkKi CBE 3aKOHCKE 0ojpeade Koje CaapKu U
u3peka ocyhyjyhe mpecyne, ma Ha OBOM MecTy Tpeba HAaBECTH M OHY KOjOM j€ PETryJIHCaHO
M3apXKaBambe KasHe y kyhHuM ycnosuma.

Ha mpo0iiem oko ckiamama cropasyma ca KiIay3yJoM HU3JpKaBama KazHe y KyhHuM
ycioBuMa je Haumao Bumu cyn y KpymieBiy, koju ce Mo ToM nuramky o0paTHo ANenainuoHOM
cyny y Kparyjesiy. Hanme, y KOHKpeTHOM ciy4ajy, CyAWjU 3a MPETXOAHU MOCTYMAK j€ HAKOH
JIOHOIIIEHa Hapea0e O CIpOBOheY HCTpare TOCTaBJbEH CIIOPAa3yM, a HAKHATHO j€, IPe POUYMILTA
32 OJUIyYMBAkE O HCTOM, CTaBJbCH NPEIJIOr 3a H3Jp)KaBambe KasHe y KyhHHM yCIOBUMA.
AnenanyoHu cyn je Ha cenHuIM KpuBHYHOT o/iesbemha pa3Marpao TpH MPOLECHE CUTyarmje. Y
MIPBOj CHUTYAIMjH, y CIIOpa3yMmy je TpeaBuheHO Ja OKPUBJHEHH HU3JpiKaBa Ka3Hy 3arBopa y
MpocTOopHjaMa y KojuMa cTaHyje. Y JIpyroj, u3Jip>kaBame KazHe Yy HaBEJACHUM MPOCTOpHjaMa HUje
oOyxBaheHO crmopa3ymoM, ajau je O TOME MOCTHTHYTa CarjiaCHOCT Ha POYMINTY Ha KOME Ce
oJUTydyje o criopazymy. Y Tpehoj cuTyanuju, 0Baj HAUWH U3JIpKaBamka Ka3He HUje peaBul)eH HU
y cropa3ymy, HUTH j€ O HbeMy IMOCTUTHYTA CarjiacHOCT Ha POYMINTY. Y TIpBE JIBE CHTYyalldje HE
MOCTOje HUKAKBE CMETHE JIa CE CIIOpPa3yM MPHXBaTH, JOK IpobieM Moxe HactaTh y Tpehoj. Ca
caMo jeTHUM TJIacOM BHILIE YCBOJEH j€ CTaB Ja CyJ He MOXe CaMOCTAaJIHO MPECyOM Jia OTydd
Jla OKPUBJbEHH M3JIpKaBa Ka3Hy 3aTBOpa y KyhHUM yciioBHMa, jep ce TUMe Kpehe BaH OHOTa IITO
je odyxBaheHo cnopasyMOM.376

Ca oBuM, BehMHCKMM CXBaTambeM, HE MOXKEMO Jla Ce CJIOKMMO U3 Bullle pasinora. [1pso,
Cyd ce He Kpehe BaH OKBHMpa clopa3ymMa ako OJpedu rjae he OKpHUBJbEHU M3/p)KaBaTH Ka3HY
3aTBOpa. Y CyNpOTHOM, CTpaHKe OU ce ca OpaHUOIIEM y CBAaKOM CIIOpa3yMy Mopalie Ja JOTOBOpe
Jla ce Ka3Ha M3/prKaBa y Ka3HEHO-TOMPaBHOM 3aBOJy, IITO je OecMucneHo. Jpyro, ako ce Beh
CTpaHKe HHUCY JIOTOBOpHJIE OKO Tora rjae he OKpHBJbEHM Ja U3JpXaBa KazHy, a MOIJe Cy, He
MI0CTOj€ 3aKOHCKE CMETH:-€ J1a Cy/ CaMOCTalHO ojpenu riae he to outu. Tpehe, cyn yBek nmma
MOTYhHOCT J1a Ujie y KOPUCT OKPUBJHEHOT, IIITO j€ Ha OBOM ITOJIPYYjy M BUIIE HETO OYUTIIEITHO.

UYeTBpTO, YMME JIOHEKJE MJIEMO Yy CycpeT mpezacTojehoj MpoOMeHN KpUBUYHOT 3aKOHOJ/IaBCTBA, Y

374
375

Pememe Anenarmonor cyna y Kparyjesiy, Cy. 77/2013 ox 14.06.2013. roaune.

J. JankoBuh, [lpumena cnopasyma o npusnary Kpusuunoe oeia y cyockoj npaxcu, bunten BpxoBHOr
KacaluoHor cyna, 6poj 3/2014, 155.
376 CnopHo nurame ynyheHo BpxoBHoMm kacanmoHom cyny ox 14.04.2015. rogune.
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K0joj Ou Tpebano na kyhHu 3aTBOp M00Hje 3aC€OHO MECTO Yy CHCTEMY Ka3HH, TOpe]] JOKUBOTHOT
3aTBOpA M 3aTBOPA, CMaTpaMo Jia CyJ y CBaKOM CIIOpa3yMy, IJIe CYy UCITYEHCHU YCIOBU, MOXKE U
Tpeba Ja opeIn N3P KaBame Ka3He 3aTBOpa y MPOCTOpHjaMa y KOjuMa OKPUBJHCHH CTaHYje.
BepoBaTtHO HajcriopHHMjH CHOpa3yM O NpHU3HAKY KPHUBHYHOT Jieja ca JOTOBOPEHOM
Ka3HOM 3aTBopa y KyhHHMM ycCIOBMMa CBaKako IpejcTaBiba npeamer Ceerniane PaxnatoBuh n
weHe cectpe Jluauje Ounokosbuh. Y KOHKPETHOM CiIydajy, ONTYKHHIA jeé OKPUBJHCHE TEPETHIIA
3a MPOTHUBIPABHO TMpPHUCBAjakbe HOBHA 04 Tpanchepa dyndarepa DK ,O6unuh™ u 3a
HeoBMaheHo JIpJKambe BUIIC MUINTOJba. HakoH mperoBapama ca BuiiuM jaBHUM TY>KUIJIAIITBOM
y Beorpany, okpuBsbeHE Cy 3aKJbydunIIe CIIOpa3yM O MPU3HAKY KPUBUYHOT Jiena (Tala, KPUBHIIE),
IpU YeMy je MPBOONTY)KEHA MPHUXBATWIIAa HOBYAHY Ka3HY Y BUCHHHU OJf MHJIHMOH U IO €Bpa M
Ka3Hy 3aTBopa y Tpajakby OJ TOJMHY JdaHa, kojy he na w3npku y KyhHHM ycloBHMa, a
JIPYrOOKPHBJbEHA Ka3HY 3aTBOpA Y Tpajamy O IIeCT Mecelr, y KyhHum ycnoBuma. Mako je oBaj
IpeAMEeT TOTOBO jEIHOIJIACHO OLCHCH KA0 THUIMYAH MPEAMET 3JI0yrnoTpede cropasyma M Kao
apryMeHT 3a HEroBO M30aluBamke M3 KPUBHYHOT IOCTYIKA, HE MOXKEMO Jia Ce carjiacuMo ca
TaKBUM MHUIIJBCEHEM. TayHO je Ja je TYKWIAIITBO OWJIO HM3Y3€THO IMOIMYCT/BHBO MPHIMKOM
CTOBOT 3aKJbyUCHa, aJIH UCTOBPEMEHO TpeOa 00paTHTH MKy U Ha YHILCHHILY Ja CE PaIUiIo Y
MOCTYIKY KOjH je Iyro Tpajao, a HUje 3aHeMapshbMBa HM HOBYaHA Ka3Ha KoOja je U3pedeHa Y3
Ka3Hy 3aTBOpa. [Ipy ToM, BOJMIIO Ce padyHa U O CBPCH M3pHIamba KPUBHYHE CAHKIIU]E, TAaKO Ja U

OBaKaB CIIOpa3yM, UIIaK, UMa CBOje OIPaB/Iarbe.
3.3.3. Ka3Ha pajay jaBHOM HHTepecy3’’ U yroBapame yC/JIOBHE ocyae-

Ka3Ha pajga y jaBHOM HHTepecy je pelaTMBHO HOBa KazHa y KpHMBHYHOM 3aKOHHKY,

7 . :
T03HATA IyTH HU3 TOMHA y YIIOPEIHOM 3aKOHOIABCTBY,  ° a KOja je yBeleHa y CPIICKO Kao jeHa
0]l aJITepHATHBA Ka3HU 3aTBOpa. Y JIMTEpAaTypu C€ HaBOJAE OpOjHU pa3yio3u KOjU OMNpaBlaBajy

. . 380
YBObeH:C OBC MCpPC, aJIn HUCY PCTKU HU PaA3JIO3U KOJU CY IMPOTHUB EHBCHOT IMOCTOjaba. Pan y

¥ Ypran 52. KpUBHYHOT 3aKOHHKA.

8 Ynanosu 64-77. KpUBHUIHOT 3aKOHKKA.

%79 Pan y jaBHOM MHTepeCy ce IpPBH MyT MOYeo NPHUMERBUBATH y Bemnkoj Bpuranuju momerkom XX Beka, 1a Ou ce
3aTHM HHErOB YTHI] KpO3 3€MJbe aAHIVIOCAKCOHCKOI TPABHOT CHCTEA MPOIIMPHO U Y KOHTHHEHTAIHUM
3akoHOogaBcTBMMa. M. KosaueBuh, Pao y jagnom ummepecy — Hopmamugno pecyiucaroe u npakca y Cpouju, y
36opuuky: C. bejatoBuh (yp), Akmyenna numarba KpusUYHoO2 3aKOHO0ABCIEA (HOPMAMUBHU U NPAKINUYHI ACNEKN),
Beorpan, 2012, 507.

%80 34 Burme 0 oBom muTamy Buu: 3. Crojanosuh, Komenmap Kpusuunoz sakonuxa, 195-196.
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JaBHOM MHTEpeCy ce Moke n3pehu 3a KpuBUYHA J1ef1a 3a KOja je MporucaHa Ka3Ha 3aTBopa JI0 TpH
roJMHE WM HOBYaHAa Ka3Ha. OBa ka3zHa, MelyTuM, HUTH KOJ jeJHOT KPUBHYHOT Jelia HHUje
npeaBuleHa Kao Ii1aBHA, MaKO ce MOXKEe M3pehM M Kao IJaBHA W Kao CHOPEAHA, MOMYT OCTATUX
Ka3HU, a ¢ U3Y3eTKOM 3aTBOpCKE. Paj y jaBHOM MHTEpeCy jeé CBaKU OHAj IPYIITBEHO KOPHCTaH
pan KojuM ce He Bpeha JbYACKO JTOCTOJaHCTBO M KOJU C€ HE BPIIU Y HJbY CTUIamka 100uTH. OH
Tpaje HajMame 60, a Hajpumie 360 yacoBa, a Mopa OMTH 00aBJbeH Yy mepuony usMelhy Tpuaecer
JaHa W mect Mecend. Moxke OUTH M3pEeUYeH caMo y3 NMPUCTAHAK YYMHHUOLA, a Tpu demy he ce
BOJIUTH padyyHa O BPCTH YUYUIEHOT KPUBUYHOT Jeja, JMYHOCTH YUMHUOLA U FErOBE CIIPEMHOCTH
na 0o0aBsba paja y jaBHOM MHTEpecy. Y ciiydajy na ocyheHu He o0aBu CBE WIIM IO YacoBa, CyJ he
OBY Ka3HY 3aMEHUTH Ka3HOM 3aTBOpa, TAaKo IITO he 3a CBaKMX 3alo4yeTHX OcaM 4YacoBa paja
OJIPEIINTH JaH 3aTBOpa. MelyTum, ako ypeaHo UCIyHaBa CBe CBOje 00aBe3e, Ty:KUHA U3PEUEeHOT
pajia MoK GHTH YMarbeHa 3a jeHy YETBPTHHY. o

Pan y jaBHOM uHTepecy ce o0aBiba KOJ MPaBHOT JKIAa KOje ce 0aBU MOCIOBUMA Off
JaBHOT HMHTEpEca, a HApOUYUTO XYMAHUTAPHHUM, 3JAPABCTBEHUM, €KOJIOIIKUM WM KOMYHAIHUM
JeTaTHOCTHMA, a YTOBOP 3aKJbydyje YIpaBa 3a U3BPIICHE BaH3aBOJICKUX KPUBHYHHUX CAHKIIH]ja.
3a KOHKpeTHOr ocyheHor, w300p IMOCIOAaBIla, BPCTYy Tocia W MporpaMm pana, oxpehyje
[ToBepenuk. IloBepenuk oOaBemraBa cyn u IloBepeHnuky ciyxOy O MOYETKY U 3aBPIIETKY
U3BpIIEHA Ka3HE y jaBHOM HHTEpecy, y3 H3BeIlITaje O OKOJHOCTHMMa Koje OMTHO yTH4y Ha
peanuzanujy nporpama. Ocyhenu je nyxan na o6aBu pajJ y npeiBul)eHOM poKy M Ha JOTOBOPEHU
Ha4MH, a O CBUM OKOJIHOCTHMa Y Be3U ca TUM obasemraBa [loBepenuka. Ykonuko IloBepeHuk
Ha OCHOBY OOaBelITema MPEJCTaBHUKA IOCI0/iaBala YCTaHOBU Aa ocyheHu rpy0o 3aHemapyje
obaBe3e, oOaBuhe pasroBop ca ocyheHumMm, naTH My NOTpeOHE caBeTe M YNO30pPUTU Ia Ha
MOCJIeIUIIE TAaKBOT TIOCTyIamkaa, a ako ocyheHu u ajbe HacTaBu Ja rpy0o 3aHeMapyje oOaBese,
[ToBepenuk he o Tome aa uzBectu [loBepennuky ciyx0y, y3 HaBol)ewe YNHEHNIIA, OKOJIHOCTH U

pasnora (u1. 40-43. 3SUBCM).

%1 Pan y jaroM umTepecy je npeasulen u Kpupuunum 3akosom Pery6mike Cpricke, anu He Kao BpCTa Kasue Beh
Kao rmoceOHa Mepa. [IpemMa OBOM 3aKOHCKOM pellemy, KaJja Cyl H3peKHe Ka3zHy 3aTBOpa [0 ILIECT MECellH,
HCTOBPEMEHO MOXKe OJUIyYHUTH Jla ce Ka3Ha 3aTBOpA WM HOBYAaHA Ka3Ha 3aMEHE PaJoM 3a OMIuTe A00po Ha c1obo.H,
aKoO OKPHWBJREHH Ha TO TpHICTaHe. Y KPUBHYHOM 3aKOHOAaBCTBY PemyOmuke Cpricke, panm 3a ommTe H00po Ha
cno0o/I1 Hala3M ce Mo TeKUHU u3Mel)y Ka3He 3aTBopa U yciioBHe ocyze. [Ipema KprBUYHOM 3aKOHY, CYIl HIPHUITHKOM
oMepaBama Ka3He y3uMa y 003Hp CBE OKOJHOCTH O] KOjHX 3aBHCH BPCTa M BHCHHA Ka3HeE, a 3a OIEHY je OWTHO 1a
U3BPIICH:E Ka3HE 3aTBOPA He O OMII0 HEONXOHO 3a IIOCTU3ake CBPXE Ka)XKibaBamba, a N3PULAKE YCIOBHE OCy/e He
6u 60 TOBOJBHO 3a MOCTH3ame ucTe. Pacmopern Ha paj 3a ommTe 700po Ha ¢1060aK Bpd MUHHCTapCTBO MpaB/e
Penybnuke Cpricke, Bonehu padyna o cBojcTBuMa u criocoonoctuma ocyhenor. Pajx 3a ommre 1o0po Ha ciioboau He
MoXe TpajaTu kpahe oJ1 jeTHOT Mecena HUTH Ay’Ke o] u3peueHe kaszHe 3atsopa (wi. 34. K3 PC).
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Pan y jaBHOM mMHTepecy Moke OUTH YroBOpeH criopazymom, a Oyayhu na je oBa mepa
Beli mokasana mosuTHBHE eeKTe, "2 Hema pasiora 1a He MOYHE [a Ce CIIOPasyMHO yroBapa.
TyXunam TpUIMKOM yroBapama paja y jaBHOM HHTEpPECY MOpa BOJIUTH padyyHa O CBUM
OKOJJHOCTHMA O KOjUMa MHade Tpeda Ja BOAW payyHa Ccyd. Y CBAaKOM CIIy4ajy, 3a PUMEHY OBE
Mepe HEONXOJaH je NMPUCTaHAK OKPUBJBEHOT. TWMe je y MmodeTKky OHO HampaB/beH MOCT Ka
MOTyhHOCTH M3pHIlaka OBE Ka3HE W MPeKo cropazyma. Kao m kon mpuMeHe OWMIIO Koje Ipyre
KpUBUYHE CaHKIMje, TY)Kuial he ¥ oB/ie MOpaTH Ja IOCTUTHE CarJIACHOCT Ca OKPUBJHEHUM OKO
IEHE TIPUMEHE. 3aMeHa Ka3He paja y jaBHOM MHTEpEeCy Ka3HOM 3aTBOpA, 110 HAIIEM MUILLEHY,
Moryha je HaKOH 3aKJbydeHa CIopa3yMa ako C€ OKpUBJBEHHU HE OyJie mpuapkaBao 0b6aBe3a Koje
Cy My Hallo)keHe, ma he ce MPUCTYNUTH 3aMEHM Kao Ja je y NHUTalky 3aMCHa Ka3HU HAKOH
PEIOBHOT KPUBHYHOT TocTynka. Ka3Ha paja y jaBHOM HMHTEpECy MMa BEJIHMKE CIMYHOCTH Ca
MepoM 00aBJbama APYIITBEHO KOPHUCHOT pajia, ma hemo HemTo KacHWje OOjaCHUTH jOIl HEKe
npo0ieMe KOju ce jaBibajy KOJ OBE Ka3He.

YciioBHa ocyJa je jenaH oJi HajlIpUMEHJBUBAHUJUX WHCTHTYTA Y KPUBHUYHOIPOIICCHUM
3aKOHOJAaBCTBHMA, kKako CpOuje, Tako U OKOJTHHX JpXkaBa, a rpe ceera Llpue 'ope u PenyOnuke
Cpricke, KakO HaKOH OKOHYAHOT PEJOBHOT IIOCTYNKAa, TaKO M HAKOH IOCTYIKa OKOHYaHOT
CIIOPa3yMOM O MpU3HakY KpuUBHUHOT jaena. [Ipema KpuBu4uHOM 3aKOHUKY, CBpXa yCIOBHE OCY/Ie
Jj€ Ja ce mpemMa y4HHHUOLLy JaKIIer KpUBUYHOT Jiefla He MPUMEHH Ka3Ha, Kajla ce MO)Ke OUEKUBATH
na he ymo3opeme y3 MpeTHhy Ka3HOM JIOBOJHHO YTHUIIATH HA YYMHHUOIA Ja yOyayhe He Bpiu
KpUBUYHA JIeJa. Y CJIOBHOM OCYIOM CYJ OKPHUBJHEHOM YTBpPlyje KazHy U UCTOBpeMEHO ojpelyje
Jla ce oHa Hehe M3BPLIMTH aKO OKPUBJHEHH 32 BPEME Tpajama BpeMeHa IpoBepaBama He U3BPIIN
HOBO KPUBHYHO JI€J0. YUMHHOIly C€ MOXK€ M3pehn yclIoBHa ocyla camoO Kaja je yYHMHHOILY
yTBpl)eHa Ka3Ha 3aTBOpa y Tpajamy /10 JABE T'OAMHE, a 32 KpUBUYHA Jieja 3a Koja ce Moe u3pehu
Ka3Ha 3aTBOpa O JIECET WIJIM BUILE TOJWHA HEe MOXe ce m3pehn ycnoBHa ocyna. Y KpuBnuHom
3aKOHHUKY J1aTO je JOII jeHO OrpaHuyeme. Tako, yClIoBHA OCyJa ce He Moxe u3pehu ako HHje
MPOTEKJIO BUIIE OJ] MET TOAMHA Off MPABHOCHAXXHOCTH MpPECyJe KOjOM je YUYMHHOLy H3peyeHa
Ka3Ha 3aTBOpa 3a YMUILbaJHO KpUBHUYHO neino. [Ipu ToMm, omnmydyjyhu o u3puuamy yCIOBHE
ocyne, cyn he y3eTu y o03up JTUYHOCT YYMHHOIA, FHETOB PaHHjH >KUBOT, MOHANIAmhEe HAKOH

HU3BpPUHICHOT KPUBUYHOT JCJIa, CTCTICH KPUBHUIIC U APYI'C OKOJIHOCTHU IO KOjI/IMajC ACJIO YYUHCHO.

2 . .
%2 C. Cokosuh, b. Cumorosuh, Arimeprnamughe Kpusuune cankyuje: OCHOBHA 3AKOHCKA 00ENENCid U UCKYCMEA V
npumenu, y 30opuuky: C. bejaroBuh (yp), Axmyenna numarba KpusuuHoz 3aKOHOO0A6CMEA (HOPMAMUGHU U
npaxmuunu acnexm), beorpan, 2012, 383.
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VYcnoBHa ocyna ce Moxke u3pehu camo ako je m3pedeHa 3aTBopcka kaszHa. HoBuaHa
Ka3Ha He MOxe OMTH mpeaMeT ycinoBHe ocyze. Kao mTo u3 HaBeneHe neduHUIMjE IPOU3HIIA3H,
7Ba Cy OWTHa eleMeHTa 3a u3pHLame ycinoBHe ocyne. IIpBo, ycimoBHa ocyna Moxe OUTH
u3peueHa camo 3a KpUBHYHA Jiefla 3a Koja je yTBpleHa Ka3Ha 3aTBOpa Mama Off IBE TOJUHE.
Jpyro, Koz cyza Mopa Jia IOCTOjU yBepeme a he yrno3opeme y3 NpeThy Ka3HOM OUTH J10BOJHHO
Jla yTH4Ye Ha yYMHHUOIIA J1a BHILE HE BpIIM KpUBMYHA jaena. Jla ycioBHa ocyna He Ou Oumia
OII03BaHa, KJbYYHHU YCIIOB je J1a OKPHBJCHHM y TOKY BpEeMEHa MpOBEpaBama HE M3BPIIM HOBO
KPUBUYHO [I€JI0. YCIIOBHY OCYIY TYXHJAIl MOXKE JOTOBOPUTH Ca OKPHBJBEHUM Yy CIIOpa3yMy.
Jakie, na Ou ce mpeBasuIia oapeada o CyJcKd YTBpheHO] Ka3HH 3aTBOPA Mamk0j OJ1 JIBE TOJAUHE,
TY)KUJIAI] ¥ OKPUBJbEHU he ce MpBO y cropazymy JOTOBOPUTH O Ka3HU 3aTBOpa, a 3aTUM he
YrOBOPHUTH OApendy J1a ce Ka3zHa 3aTBopa Hehe M3BPIIUTH YKOJIMKO OKPUBIbEHH y oapeheHom
BPEMEHCKOM TIEPHOAY HE M3BPIIM HOBO KPUBHYHO JENO, OJHOCHO, ITOCTaBJhajy C€ CBU YCJIOBU
KOjJU TIOCTOj€ KOJ[ YCIIOBHE OCYyJe KaJia je u3pHuue CyJa y PelIOBHO OAp»aHOM mocTynky. OBre je
WIY30pHO OYEKUBATH Ja he cTpaHKe /1a YrOBOpE pacIiOH 3aTBOPCKE Ka3He, jep Yy 003up Moxke Ja
nohe camo TauHO yTBpleHa Ka3Ha 3aTBopa. Kao mro Buaumo, criopasym o Mpu3Hamy KPUBUYHOT
Jienia ca yCJIOBHOM OCYZOM MOXe OMTH 3aKJbY4eH 3a 3HATHO MamU OpOj KPUBHYHHUX JeNla HETO
MHaye y crnopasymy. Y IMpakcd, To he OWTM Jakmia KpUBMYHA Jena, ald 300T BeIHKe
MOTYJIAPHOCTH YCJIOBHE OCye, oueKyje ce na he Outu Behu mporeHar cropazyma KOju caapike
YCIIOBHY OCyAy. 3aTHM, y YCJIIOBHO] OCYIH OKPHUBJBEHOM MOTY OWTH HaMeTHyTe W ojapeheHe
oOaBe3e: Bpahame UMOBHUHCKE KOPUCTH NMPUOAB/LEHE KPUBUUHUM JI€JIOM, HaKHaJa IITETE KOjy je
IIPOY3pOKOBA0 KPUBMYHMM JIEJIOM HJIM Ja W3BpLIM HEKy JApyry o0aBe3y npeasuheHy
KPUBUYHOINPABHUM ojpefdama. Y ciydyajy HEUCIyHEeHha OBHUX 00aBe3a, YCIOBHA OCy/la MOXKE
outu omno3BaHa. Vcre obaBe3e Mory OMTH HaMETHYT€ M MpPEKO Harojade, a MHaue MOry OUTH
HaMETHYT€ OKPUBJHEHOM M CIOpa3yMOM KOJUM HHUJe TmpeaBuheHa yclIoBHA oOcCynaa, jep
MIPEJCTaBbajy (haKylTaTUBHE €IEMEHTE CBAKOT CIopa3yMa.

VYcioBHa ocyaa Moke OUTH OI03BaHa, 00aBe3HO WK (haKyATaTUBHO. Y ClIOBHA ocyaa he
ce 00aBe3HO OIO3BATH YKOJIUKO OKPHUBJBEHH Yy TOKY BpEeMeHa IMpOBEpaBama YYWHU KPUBUIHO
JIeo 3a Koje je yTBpheHa 3aTBOpCKa Ka3Ha O]l JABE TOAMHE WM y TYy)KEM Tpajamy, JIOK je
OIO3UBAa-E YCIOBHE Ocy/e (aKyNTaTUBHO YKOJIUKO OKPHBJHEHH y TOKY BpEMEHa MPOBEPaBamba
YUYUHHM KPUBHYHO JEJIO 3a Koje je yTBpheHa Ka3Ha 3aTBOpa Mama O]l JBE IOJMHE MM HOBYAHA

ka3Ha. Mako HOBuUaHa Ka3Ha HE MOXKE€ OWTH YCIIOBJhEHA, OBJE j€ TpeIBHNEHa Kao jelaH O]
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pasnora 3a (haKylITaTHBHO OIO3MBame YCIOBHE ocyze. lIpmimkoM ¢akynTaTHBHOT ONO3MBA
yCIIOBHE ocyze, cya he eHUTH CPOAHOCT YUNI-eHUX KPUBHYHUX JIeJIa, 3Ha4Yaj U o0y e U3 KOjux
Cy YUHIbCHA, 112 Ha OCHOBY TOTa OJUTYYHTH Ja T he je omo3BaTu. Besan je, melhyrum, 3abpanom
M3pHIaka YCIOBHE OCYZAE YKOJIMKO NPUIMKOM OJIMEpaBama Ka3He 3a Jiena y CTHLajy Tpeba
u3pehn Ka3Hy 3aTBOpa OJ JBE TOJMHE WM Yy AYKeM Tpajamy, jep he, mpuiankom u3pumama
KasHe, 1ohu 10 m3puIama jeAMHCTBEHE Ka3zHe 3a 00a 10 Tajxa yuumeHa KpuBHYHA Jena. OBoO
BHU W 3a ClIydaj 00aBe3HOT W 3a ciyd4aj (aKyJITaTUBHOT OIO3WBamka YCIOBHE OCyne. A,
YKOJMKO Tpehu MyT y4MHM KPUBUYHO JI€JIO0, J10JIa3u 70 00aBE3HOT OMO3MBama YCIOBHE OCYJIE,
IITO M3a3MBa CIMYHOCT ca amepuukoM makcumoM: three faults and you are out. 3atum, mocroje
jom 1Ba pasjora 3a onosuBame ycioBHe ocyne. IIpBo, cyn he omo3Batu ycinoBHY OCyay ako
HAaKOH FCHOT M3pHIAaka YTBPAHM Ja je OCy)eHH M3BPIIMO KPUBHYHO JENIO TPE HEro INTO je
YCIIOBHO OCyh)eH 1 aKo OIeHH Ja He Ou OMIIO OCHOBA 3a M3PHUIAKE YCIOBHE OCYE J1a Ce 3HAIIO U
3a TO KPUBUYHO J1enio. M OBO je (akynraTuBaH OCHOB 3a OINO3HMBAIE YCIOBHE OCYAE, 33 KOjU
Ba)kKW HaBezeHo. J{pyro, ycioBHa ocya he OMTH 0mo3BaHa yKOJIMKO OCyl)eHH He UCITyHH HEKY O
o0aBe3a Koje Cy NpONMHCAaHE MPHIMKOM HEHOT H3pUllamka, H3Y3eB YKOJIMKO o0aBe3a u3
OIIpaB/IaHUX yCJIOBA HHjE UCITYHH-EHA.

Ha Tepeny cropasyma o mpu3Hamy KPUBUYHOT JIeJia BaKe MCTa HaBeJICHA MpaBuia. Y
Cllyyajy M3BpIICHA HOBOI KPUBHUYHOI Jiela OKPUBJBEHM ca ciI000J€ MOHOBO J0JIa3U Tpes
TY)KHOIIA, T€ ONET MOTY OWTH IOKPEHYTH MPEroBOPH 3a 3aKJbydeHe CIopasyMa O MpHU3HABY
KPUBUYHOT Jieia. YKOJMKO 3ajeTHO ca OKPHBJHCHUM TYXKHJIAIl YTBPAHM Ka3HY 3aTBOpa Mamy O]
JIBe TOJIMHE, MOTY Jla HalpaBe HOBHU CIlOpa3yM Koju he 6uTu mocnar cyny. Y KpajmbeM cilyuajy,
9yuTaB MOCTymnak he 3aBuUcHTH 0J o/utyke cyna. Tyxkunai, MehyTum, y mperoBopuMa Moxe Ja
YTBpJIM Ka3Hy Koja je jeqHaka wiu Beha on aBe roxuHe. Tajga ce ycioBHa ocyja OINO3MBA, a
CIIOpa3yM ca HOBOM Ka3HOM IIIaJb€ C€ CYJy Ha BEpUPHUKALIH]Y.

Kona4Ho, y KpHUBHYHOM ITOCTYIKY MOKE OMTH M3peUeHa U yCIOBHA OCy/la ca 3alITHTHUM
Ha/130pOM, KOju o0yxBaTa 3aKOHOM IpejBul)eHe Mepe momohu, crapama, Haa30pa U 3allTUTe.
Akxo ocyhenu He Oyne HCIyHaBao Mepe Koje Cy mpeaBul)eHe 3alTUTHUM HAJA30pOM, CYI Ta
MOXXE OMOMEHYTH, paHHuje 00aBe3e 3aMEHUTH JAPYTHUM, TIPOIYKUTH Tpajare 3allITUTHOT HaaA30pa
WIN OTI03BaTH YCIOBHY ocydy. Mehytum, Mepe koje npeasubha 3aIlITUTHUA HAJI30p y CHIOpasyMy
Mory O6utu oOyxBaheHe momaTHHUM obOaBe3aMa, O KojuMm he OuTH peun KacHuje. 300r Tora

cMaTpamo CYBHUIITHUM OJpehuBaTu 3aITUTHU HAA30p Y YCIOBHO] OCYIIH KOja ce yTBphyje mpeko
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criopaszyma.®® Ho, yKOJIMKO OBa KpHMBHHA CaHKIHUja Oyje M3pedeHa, Cyl Y POKY O TPH JaHa O[]
JaHa o] KajJa je OJJIyKa IIoCTaja W3BpIIHA JIOCTaBJba HCTY HAJICKHO] TOBEPCHUYKO]
KaHnenapuju. Y poky on 15 mana I[loBepeHWK je ayKaH Ja W3pajd TpOrpaM H3BPIICHA
3aIlITUTHOT HA/30pa, ca 4YuM Tpeba Ja yrno3Ha Kako oCyl)eHOr Tako M Cya M TY)KHOL, Te Ipyre
oprane u mocionasmna (wi. 34-35. 3UBCM). Ha ocHOBY oCTBapeHOT ycliexa y H3BpIICHY
3amTUTHOT Haa3opa, [loBepenuk he y m3BemTajy mpeUIOKUTH Cydy Ja 3aMCHU WM YKHHE
nojenuHe obaBe3e OCyheHOr, a MOXe W JaTH TPEJIOT 3a YKUAAme 3alITHUTHOT HaJI30pa Tpe

ucTeKa poka nposepasama (wi. 37. 3SMBCM).

3.4. TPOIIKOBHU KPUBHUYHOT IIOCTYIIKA U UMOBHWHCKOIIPABHHU
3AXTEB

3.4.1. HapokHaa TPOLIKOBA MOCTYIIKA

Cnenehu oOaBe3aH €0 cropazyma O NpU3HaBby KPUBUYHOI Jeja OJHOCH c€ Ha
CIIOpa3yM O TPOIIKOBHMA KPUBUYHOT MOCTYIIKA, O Oy3UMamhy UMOBHHCKE KOPUCTU MpHOaBIbEHE
KPUBHUYHUM JIEIOM M O MMOBHHCKOIIPDABHOM 3aXTEBY, YKOJHMKO je ucTH moaHeT. OBa Tpu
cerMeHTa cmnanajy mely OutHe enemente cropaszyma. [lutame TpoIIKoBa KpUBHUYHOT MOCTYIIKA,
Kao u3JaTaka YYHHEHUX I[IOBOJOM KPUBUYHOI IIOCTYNKAa OJf HErOBOI IOKpEeTama [0
3aBpureTka’”, y mpakc Tpeba ja Gyjie pelaBaHo pelaTHBHO jeHocTaBHO. HamMe, criopasymom
0 TIPHU3HAKY KPUBUYHOT Jiejla OKPUBJHEHH TMPU3HAje H3BPIICHE KPUBUYHOT JIeJIa, YMME OH, HAaKOH
mTo OyJe JOHEeTa Mpecyjia, CTUYe CBOJCTBO OCyheHOr auIa. 3aKoHOIaBall ACTa/bHO PETYIIUIIe
HaKHa/y TPOIIKOBAa KPUBUYHOI MOCTYIIKA, @ TUME M CUTYAIHjy Be3aHy 3a HAaKHAJy TPOIIKOBA Y
Clly4yajy Mporjamema OKPUB/BEHOT KPUBUM. Y TOM CIly4ajy, OKpUBJbEHH j€ TyXaH Ja CHOCH U
TPOIIKOBE KPUBHYHOT TIIOCTyNKa. PamuWoHanmu3anyja KpUBHYHOT TIOCTYHNAaK W HA4eJo
e(UKACHOCTH jellaH O] CBOJUX MO3UTHUBHUX e(dekara MpOU3BOAE Ha OBOM MecTy. TpoIIKoBU
KPUBUYHOT MOCTyIKa Ouhe oapel)eHn y peraTuBHO HHCKOM M3HOCY, jep ce MOCTymak, Hajuernthe,
3aBpIllaBa y CBOJUM IPBUM (a3zama. Y CBAKOM CIIy4ajy, OKPHBJbEHHU he, YKOJIMKO CyJ MPUXBATH,
OWTH y’)KaH Ja UX CHOCH, jep OM Ha TO cBakako OMo 00aBe3aH Ja ce BOAMO PEIOBAH KPUBUYHH

MOCTYIAaK, caMO Yy MHOro Behem u3HoCy.

%83 0 ycnoBHoj ocymu Bue y: C. Bejatosuh, Yerosna ocyoa, Beorpas, 1986.
%4 C. Bejatosuh, Kpusuuno npoyecno npaso, 252.
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Kana cy y nuTamy TpOIIKOBH TMOCTYIKa, IMOCTOj€, WJIK jOoIl 00Jhe, MOCTojana Cy JaBa
cxBarama. Haume, mpema jenHoM, NPUIMKOM IIperoBapama TyxHWiall Tpeba Aa oOaBexe
OKPHUBJHEHOT J]a CHOCH TPOILIKOBE MOCTYIIKA jE€HOT TeHEPAITHOM KiIay3yJaoM. ToM MpUIMKOM HH
TYXXHUJIAI] HU OKPUBJbEHH jOII YBEK HE 3HAjy KOJUKHU he OUTH TPOIIKOBHU MOCTYIKA, OJHOCHO, TO
MOTY 3HaTH caMO OKBHpPHO. 300r Tora Ou y cmopasym Tpedallo caMO yHETH Kiay3yidy Aa he
OKPHBIbCHH OMTH IyXaH 1a CHOCH TPOIIKOBE y M3HOCY KOjH CYX OApemd.-c> TuMe ce y HCTO
BpeMe n30eraBajy M pa3InduTe KOMIUTUKAIM]je A0 KOjuX OW JONUIO YKOJIUKO OU ce TyXWiall u
OKpHBJHCHH Beh y criopa3ymy JOTOBOPHIIM OKO TaYHOT M3HOCA KOju he OKpUBIbEHU OUTH JTyXKaH
Jla TIaTH Ha UME TPOIIKOBA MOCTYIIKA.

[Ipema apyrom cxBaTamy, TYXKWJIall 1 OKPUBJbEHU Tpeda y Cropazymy Ja peryiuiry
M3HOC TPOIIKOBa KOjU he OKpuBJbeHH Ja HakHamu. Ha OCHOBY TakBOr noroBopa cya Ou
NPUIMKOM Bepu(uKalyje crnopadyma JOHEO OJIyKy O TpomkoBuUMa moctynka. Cyn HHje y
o0aBe3u Na JOHEce OJIYKy KakBa ce Haja3u y cropa3dymy, Beh cyn TpomikoBe oapelhyje mo
COIICTBEHMM MpaBUJIMMa U TE€K HaKOH IITO Jole Bpeme aa ce ojIyka AoHece. 300r Tora, cyacka
OJUTYKa O TPOIIKOBMMAa MOXe OWTH, ajli HE MOpa, WACHTUYHA OHOj CA/P)KaHO] y CHOpasyMy.
YKoNMHMKO je jeqHaka, OKPUBJbEHUW HEMa IMPaBO Ha W3jaBJbHBambE jkanbe 300r TpomikoBa. AJw,
YKOJIMKO CyJA A0CyAu Behe TPOIIKOBE O]l OHHMX Ha KOje jé OKPUBJbEHHU MPHUCTA0 y CIOpa3yMmy,
Tana he OKpUBJ/BEHM MMaTH NpaBO Ja M3jaBH >kanly 300T OAJIyKe O TPOIIKOBUMA IOCTYIIKA.
OxkpuBsbeHU je, ckiamajyhu cropasym, MPHUCTA0 Ha jeHE YCJOBE, U Cy/ je AYXKaH Ja TakaB
CTOpa3yM MPHXBAaTH y MOTIYHOCTH WJIM Jla Ta HE NPHUXBATH, IITO jé CTBAp HHETOBE OIICHE.
VYKonuko O cyJl y KOHKPETHOM ciy4ajy JIOHEO OJJIYKY O TPOLIKOBMMa y BeheM u3Hocy, TO Ou
OUJI0 OJICTYHame O]l CIopa3yMa Ha KOjU je OKPHUBJbEHHU NpHUCTao. Tana OM OKPUBJBEHH HMMAo
npaBo Ha xan0y.*® HaBemeHo Baku ¥ 3a jaBHOT TyxkHola. 360r TPOIIKOBA MOCTYIKA, H
omrehenn Tpeba na OyJe aKTUBHU BUHOBHHK IPETrOBapama O CTBApHMMa KOj€ C€ Iera TUYY.
Mebhytum, weroso yuemnthe Hema yTHIIaja Ha I0JIOXKA] OKPUBJBEHOT, KOju he OuTH OykaH aa
HAKHA/ TPOILIKOBE. S’

Cwmarpamo 1a je HajuoBujuM 3KII-om oBa aunema otkiomeHa. Mako npukinamame 01io
KOJeM O]l HaBeJIEHHWX apryMeHaTa MMa CBOje ONpaBlame, CBaKy MOryhy AuiieMy je OTKJIOHHO

3aKOHOJaBal, MporurcaBmun ga je o0aBe3aH A€o HaFO,Z[6C U CIIOpa3yM O TPOUIKOBHUMAa KPUBUYIHOT

% B Byphuh, Cnopasym o npusnary kpusuye, 93.
386 M. IlIkynuh, Komenmap 3axonuxa o kpusuurom nocmynky, 945.
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noctynka. CaMUM THM, 3aKOHOJABAIl je JO3BOJINO CTpaHKaMa M OpaHHOIly MPEroBapame OKO
TAa4HOT M3HOCca Koju he aa majHe Ha TepeT okpuBJbeHOT. Cyj, y TOM Cllydajy, ©Ma u300p camo
u3mel)y nBe MoryhHOCTH: Ja IpUXBATH CIOPa3yM, a TUME U JIOTOBOPEHU M3HOC TPOLIKOBA, WU
1a oa0uje cropasym 300r Tora, MTO jé Majgo BEPOBATHO. YKOJIMKO OU CyJl OJPEIno IPYTH U3HOC,
OKpUBJHEHOM CTOjU Ha pacrojlararby W MHA4e IIMPOKO 3arapaHTOBAaHO MPABO Ha W3jaBJHHBAHE
xKaimbe — mpecyga ce He OJHOCH Ha TpeAMeT cropasyma. [IpwimkoM mperoBapama o
TPOIIKOBUMA, HE Tpeba MCIYCTHTH M3 BUAA omITeheHOr, jep y TPOIIKOBE MOCTYIKA Claaajy u
HYXXHU M3JIalli OITEheHOT U HEeroBOr 3aCTYIHUKA, YKOJIMKO j€ YYECTBOBAO Y MOCTYIIKY, YCIIEH

yera ra Tpeba MO3BaTH Ja MCTAKHE CBOj 3axTeB.*®

[Ipakca je crama Ha CTAHOBHUINTE Ja j€
J03BOJBEHO YTOBOPHTH KJIay3yily Ja he H3HOC TPOIIKOBa yTBPIUTH CYI.

[Topen Tora mToO ce MOTY AOTOBOPUTH OKO TaYHOT M3HOCA HAJIOKHAJE, CIIOPa3yM MOXKE
OWUTH MMOCTUTHYT U OKO ocioOalama OKpUBIEEHOT 0J1 00aBe3e /a HaJOKHAIN TpolukoBe. Hanwme,
U CyJICKa IIpaKca je cTaja Ha CTAaHOBHILTE JIa CE CTPaHKE CIIOPa3yMHO MOTY JJOTOBOPHTH U Jia Ce
OKpHBJbEHH ocioOaha ruiahama TpoIIKOBa KPHUBHYHOT TOCTymKa. Tako, y ciydajy Kama ce
OKpPHUBJbEHH CIIOPa3yMOM OCIIO00/IM HaJOKHAJIe TPOIIKOBA, a CyJ y MPECyau HaBee Ja je UCTH
Iy’KaH J]a HaJIOKHaJI! TPOIIKOBE, OCHOBAHO ce ajbooM yryhyje Ha YMIbeHUIly Ja ce Mpecyaa He
omHOCH Ha mpenMeT cropasyma.®® Kao u peloBHOM KPUBHYHOM IOCTYIIKY, U OBJE TY)XKHIIAIl
MOKE€ YrOBOPUTH Ca OKPHBJBEHHUM ocjoOaljame 0 TPOIIKOBa KPUBHUYHOI MOCTYIKA, yCIen
c1aboT UMOBHHCKOT CTamba OKPUBJbEHOT. TO HHje YeCTO Yy MPaKCH, ajli MOCTOjU BHIIE TPUMEpa
omnucaHor mnoctynawma. OKpUBJbEHH, Ja OM crekao MoryhHocT ocnoOahawmwa on mnahama
TPOIIKOBA, MOpA MOJHETH TYKHOIly CBa HEONXOJHa yBepemwa 3a To. Ocnobahame OKpUBIHEHOT
ol miahama TpoUIKOBa TyxKuiall he Mopatu Aa omnpaBaa cyay kKaga OyJlie MOJHEO CIopa3yM Ha
npuxparamwe. Ocnobahame Tpeda HU3BPIIMTU TOrOTOBO OHJA Kajla je OKPHUBJBEHH cialdor
MMOBHMHCKOT CTama, a TPOIIKOBH MOCTYITKA MaJM WM HE3HATHU. Y CBAKOM CIy4ajy, TPOIIKOBU
MIOCTYIIKa He Tpeba aa Oyay mpernpeka 3a He3aksbydewe cropasyMma. OHO IITO y MpaKcH MOXe Ja
M3a30Be HEJIOYMHMIIE jJeCTe KaKo Ja ce TY)KWUJall U OKPUBJbEHH ,,JOTOBOPE™ OKO ociobahama on

TPOIIKOBA KPUBHYHOT MOCTYIIKA, KOj€ MOTOM CHOCH cyA. Ty MOCTOjU BUIIE HEPEUICHUX MUTamba

388 11. Jankoeuh, Has. deno, 170.

%9 pememe Anemamuonor cyma y Beorpany — IToceGHor oxesbema Kkl-TTol. 14/12 ox 26. jyra 2012. romuHe u
IIpecyna Bumer cyna y beorpany — IloceoHor onessemsa CIIK-TTol. 24/12 ox 17. maja 2012. ronuHe, HaBEeAEHO Y:
A. Tpemmes, 30upka cyockux 00nyka u3 KpusuyHonpasne mamepuje, kiura 9, beorpan, 2013, 263-264.
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y TIpakcH, TOTOTOBO KajJa jaBHAa TYXHWJAIITBA HEMajy CBOj Moce0aH >XUPO-payyH, IITO

npeacTaBjba HCONXOJHY IMPETIIOCTABKY Jia U TYXKHJIAILITBO CHOCHU CBOj J€0 TPOIIKOBA IMOCTYIIKA.

3.4.2. Opgy3uMame MMOBUHCKE KOPHMCTHY U IIpegMeTa KPpUBUYHOT JeJjia

Jenan on Hekajga (akynTaTHBHUX, a JaHAac O0aBE3HHMX eJIeMEHaTa CropasyMa o
NpHU3HAKY KPUBHYHOT Jiejia, JeCTe ONy3MMame HWMOBHHCKE KOPHCTH CTCUCHE H3BPIICHEM
kpuBnyHor nena. [Ipu Tom, PagHom Bep3ujoM je Ouno mpeaBuljeHO Mpenu3upame 1a ce Mopa
paguT O 0y3uMalky UMOBHHCKE KOPUCTU HpI/I6aBJ'beHe H3BPUIICHEM KPUBUYHOT [1€JIa ITOBOJIOM
KOjer ce 3aKJby4dyje CIopa3yM, TO jeCT, BHILE JeJia YKOJIMKO Ce Paad O JIEIUMa WU3BPIICHUM Y
CTHIIajy. YHOIICHE OBE 00aBe3e y ClIopa3yM je UMIICPATHBHOT KapaKTepa, IITO jé CBaKaKo 00Jbe
peleme 01 OHOT KOje ce OrJIeAao y TOME HITO j€ 3aKOHOAABaIl MPOMKCUBAO /1a CE OKPUBJHEHH
MOXe, a He Mopa, o0aBe3aTh Ja BpaTH HMOBHHCKY KOPHUCT TPUOABIbEHY H3BPIICHEM
KOHKPETHOT KPUBHYHOT Jijena. 110/ IMOBUHCKOM KOPUCTH IO/Ipa3yMeBa Ce CBaka KOPHCT Koja je
OCTBapeHa M3BPIICHEM KPUBUYHOT JIe)ia, a Koja ce Hajuerrhe oryiena y nmpuOaBJbEHOM HOBILY,
BpCAHUM NpcAMCTUMA, a4 3aTHUM M CBaKa Apyra MMOBHWHCKAa KOPHCT. OILYSI/IMaH)C HUMOBHUHCKE
KOPHUCTH HEKaJa je OWIIO peryimcaHo kao mepa 0e30eqHOCTH, JOK je JaHac TO moceOHa mepa
npensuljena Kpusnunnm saxonnkom.*® OBxe ce ompamaHo monasu of jeiHe O OCHOBHHX
MOCTaBKM KPUBHYHOT TIpaBa, a TO j€ Ja HHUKO HE MOXE 3aJp)KaTH KOPUCT NpPUOaBIbEHY
M3BPIICHEM KPUBUYHOT Jiena, 300r dYera 3akOHOJaBall MpeiBuha MOCTyMaKk 3a OJy3UMame
UMOBUHCKE KOPHCTH.

MMOBHHCKa KOPHCT CTEUEHAa HW3BPLICHEM KPUBHYHOI Jejla MMa Mpea cobOoM 1Ba
ocHOBHa mmiea. [IpBo, OHa mWMa 3a HWJb Ja crpeyd cBako Ooraheme Koje ce 3acHMBa Ha
M3BPIICHY KPUBUYHOT Jieja, OMJI0 Ja je Y MUTamky Majia MMOBHHCKA KOPHUCT, OMJIO J1a ce Paju O
MMOBHUHCKO] KOPUCTH BEJIMKHUX cpa3mepa. [Ipyro, uma 3a nusb Aa odemTeTH omreheHor, ainu je
TO Moryhe camo KaJa je Mmo3HaT M Kaja je 3aXTeBao OMIITETY, OJHOCHO Bpahame CBOjUX CTBapU

391 Mosxke 6utH

KOje jeé OKpUBIBEHHM IMPHCBOJUO HIIM CTEKA0 HU3BPIICHEM KPUBHYHOT Jela.
U3pedyeHa KOJ CBAaKOI KPUBUYHOT Jiela, a HU3pUYe Ce CYACKOM OAJIYKOM KOjOM j€ H3peueHa

KpUBUYHA CaHKIMja OKpHUBJhEHOM. VIMOBHHCKa KOPHCT ce, Mpe CBera, cactoju y Bpahamy

0 Ypan 92. KpusnuHor 3akoHuKa.
¥ B Yejosuh, Kpusuuro npaso — onwmu u nocenu deo, 397.
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IIpeaMeTa oJ BPEAHOCTH M JAPYIMX KopucTH omreheHoM. Y ciydajy Ja Ooly3MMame MpeaMeTa
WU IPYTUX KOPUCTH HUje Moryhe, okpuBJbeHH he ce 00aBe3aTu Aa IJlaTd HOBYAHHM M3HOC KOJU
oJiroBapa MpuOaBIHEHO] KOPUCTU. Y JaHAUIKHE BpeMe, Kaja Cy YUMHUOLUU KPUBUYHUX JeNla CBE
IperpecHNj |, HHje peTKa CUTYyalllja MPEeHOLIekha CTeYeHEe UIMOBHHCKE KOPUCTH HAa HEKO APYTro
JMIe, Ka0 HU CTULakhe MMOBHUHCKE KOPHCTH 3a HEKO Jpyro juune. MoryhHocT ony3sumama
MMOBHMHCKE KOPUCTH U Y TAKBUM CJIy4ajeBUMa 3aKOHO/AaBall U3PUUYMUTO MIPOIUCY]e.

Ony3umame IMOBHHCKE KOPUCTH j€ y TECHO] BE3U Ca MMOBHUHCKOIPABHUM 3aXTEBOM, U
caMHM THUM, Ca 3alITHTOM OMTEeNeHOr y KpPMBHYHOM IMOCTYNKy. Hamme, kaga y mHOCTYIKY
omreheHH NpujaBU HMMOBHUHCKONPABHHM 3aXTEB, Cyl MY MOXE JOCYAMTH IIOTIIYH 3aXTEB,
OJTHOCHO, HaKHaJy ILITETE KOjy je MpeTprneo KpuBu4HUM nenoM. Ilpu Tom, cyn he npeBacxogHo
NPYXHATH 3alITATY omTeheHOM IMIy. YKOJMKO C€ BHUCHHA HMMOBHHCKE KOPUCTH KOjy je
YUMHWIAI] CTEKA0 M3BPIICHEM KPUBUYHOT Jejia IOKJamna ca HAaKHAJOM IITETe KOjy je CyA
MMOBHMHCKOIPAaBHUM 3aXT€BOM J0cyAuo ourreheHom, Taaa he cyn y npecyau yrBpaIuTH u uzpehu
caMo MMOBHMHCKompaBHU 3axTeB. Cyn Hehe u3pehu u Mmepy ony3sumama UMOBHHCKE KOPHUCTH,
3aTo MITO je Ta KOpUCT 0O0yxBaheHa MMOBHHCKOIIPABHUM 3aXTEBOM, T¢ he y OKBHPY Wera OuTH u
HajiokHaleHa. MehyTum, yKOITMKO je UMOBHHCKA KOPHCT KOJjY je OKPHBJHCHH CTEKA0 U3BPIICHEM
KpUBHYHOT Jiesia Beha oJ Jocyl)eHOr MMOBHMHCKOIIPABHOI 3aXTeBa, cyJ he mpema Toj pasiuiu
JIOCYIATH 1 Oy3HMaEh¢ IMOBHHCKE KOPHCTH. >

OmreheHn Koju je y KpUBMYHOM IOCTYIIKY, y TOIJIEy MMOBHHCKOIPABHOI 3aXTEBa
yiyheH Ha mapHHUIly, MOXe 3aXTeBaTH Jia C€ HAMHUPHU U3 OAY3eTe UMOBHHCKE KOPUCTH YKOJIHKO
MOKpEHE MapHUILY y POKY O] IIECT MECEH O]l JaHa MPaBHOCHAKHOCTH OJUTyKe KOjoM je ymyheH
Ha napHUIly. Y cilydajy Kaja OKpUBJBEHH HM]j€ MOJHEO0 MIMOBHHCKOINPABHU 3aXTEB Y KPUBUYHOM
MIOCTYTIKY, MOXKE 3aXT€BATH HAMHUPEHE U3 0JIy3eTe MMOBHHCKE KOPUCTH aKo je paau yTBphuBama
CBOT 3aXTeBa MOKPEHYO MapHUILY Y POKY OJ TpU Mecella O]l laHa ca3Hama 3a MPECyAy KOjoM je
U3pEUeHO OJly3MMambeé MMOBHUHCKE KOPUCTH, a HajKacHUje y POKY OA TpH TOJUHE O] JaHa
MIPAaBHOCHAXXHOCTH OJJYKE O OAy3UMarkhy MMOBUHCKE KOPUCTH. Y OBa JIBa ClIydaja OKPUBJBEHH j€
Ty’)KaH TPaXXUTH, Y POKY OJl TPH MeceIa O]l laHa MPAaBHOCHAKHOCTH OJJTYKE KOJOM j€ YCBOjeH
HETOB MIMOBHUHCKOITPABHU 3aXTEB, HAMUPEHE U3 0y3€TE€ HMOBHHCKE KOPHCTH.

Kana je y nuramy perynucame o1y3MMama UMOBHHCKE KOPUCTH MPEKO CIopasyma o

MpU3HAKY KPpUBUYHOT [€JIa, OBO IMHUTAKkC 3aBUCH O] UMOBHHCKOIIPABHOT 3aXTCBA. Camo Ja Cc€

%92 Omumpumje o Tome y: 3. Crojanosuh, Kpusuuno npaso, onuwmu deo, 369-371.
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MOJICETUMO, 3aKOHO/IaBall j& MPOIMKCA0 Y JEJHOM YjlaHy M OJy3UMarmke UMOBUHCKE KOPHUCTHU, Kao
U eKBUBAJICHTHY 3aMEHY y CiIy4ajy Aa Huje moryhe oay3umame MMOBUHCKE Kopuctu. [Ipe je
(hakynTaTUBHOCT OJly3UMama UMOBHHCKE KOPHCTH MPOUCTHIIANIA U3 YHUILCHUIIE Ja j& 3aBHCHIIA
0]l UMOBUHCKOIIPABHOT 3aXTE€Ba, Mla TEK YKOJIUKO omTeheHn HUje MOCTaBHO UMOBHHCKOIPABHU
3axTeB (a OJUIyKa O MMOBHHCKOIPABHOM 3aXTEBY MpeJCTaBbajia je U Taja U JaHac 00aBe3HU
€JIEMEHT CIlopa3yMma), TY)XKHJAll jé MOrao Kao eJEeMEHT cropa3dyma Ja YHEce OJly3uMame
MMOBHMHCKONpaBHOT 3axTeBa. [Ipema Baxxehum npaBuinnma, 06a HaBeZeHaA elIeMeHTa Cy 00aBe3Ha
Y HE 3aBHUCE jeJIaH O]l APYTOT.

Ha xpajy oBuX pa3Marpama MOXEMO Ja HallOMEHeMO Ja je 1o Kpaja maprta 2013.
roguHe y nmpakcu TyXuiamTsa 3a OpraHu30BaHd KpUMUHAJ 0 OBOM OCHOBY 0J1y3eT Behu U3HOC
HOBIA, Koju ce mo mpecymama kpehe om 100,00 espa m 9.000,00 muuapa mo 274.653.189

auHapa.*®

3.5. HNMOBHHCKOIIPABHHU 3AXTEB

Crnenehn enemMeHT criopazyma O NpU3HaKkYy KPUBHYHOT JeJia JeCTe MMOBHHCKOIIPABHH
3axTeB. IMOBHHCKIIpaBHM 3aXTEB MPEJICTABIbA J€aH O]l MHCTPYMEHATa YKJbY4HBama oureheHor
y Tpolec MperoBapama O IMpPU3HAKY HU3BpIICHAa KPUBUYHOI Jefla, a IMpemMa I0jeIuHUM
CTaBOBMMA Y YIOPEJHONPABHO] T€OpUjH, olITeheHor Tpeda yKJbYUUTH jOILI aKTHUBHUJE y OBAj
TMOCTYIIAK, yC/Ie/ dera ce Mpeiake JOHOIICHE YIyTCTABa 3a jaBHE TyKHOIE. ' IIpHIHKOM
[IperoBapama 0 MMOBMHCKOIPABHOM 3aXTEBY HEOIXOJHO j€ Ja Ce jaBHM TY)KWUJall HpUApKaBa
onpenaba 3KII-a kojuma je perynncaH,395 a xoje hemo ykpaTko J1a HaBeJeMoO, alld U ojpenada
3akoHa O OOJMTallMOHMM OJHOCMMa KOjeé C€ JOTHYY MMOBHMHCKOIIPaBHOT 3aXTEBa.
VIMOBUHCKONPAaBHU 3aXTE€B y KPUBUYHOM IIOCTYNKY MOKe noauhu OWJIO Koje JHIle KOME je
U3BpIICHEM KPUBUYHOT Jiela MPUYMIbEHA IITeTa, JaKJie, KaKO MAaCUBHU CY0jeKT KPHUBHUYHOT

AcJia, TaAKO W CBAKU JpYyru omrehenu. I/IMOBI/IHCKOHpaBHI/I 3aXTCB CC, C APYyre CTpaHC, MOXKC

38 M, Panucasssesuh, I1. herkosuh, Has. deno, 168.

%% M. O"Hear, Plea Bargaining and the Victims: From Consultation to Guidelines, Marquete Law Review, vol. 91,
2007, 323; J. Jedick, A Change in the Environment of Plea Bargaining: Using the Inspiration of Administrative
Procedural Safeguards Like NEPA to Add Process Protections, Washington University Law Review, vol. 91, issue
5, 2014, 1346.

%% Ynanosu 232-243. 3KII-a
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MOCTAaBUTH CaMO TIpeMa OKPUBJLECHOM, U MOpa MPOU3WIIA3UTH M3 KPUBUIHOT Aena. Huje moBospHO
ga Gyge y caMo y BE3H ca KPHBHYHHM ACIOM.>° V pPEJOBHOM KPHBHYHOM IOCTYIIKY
pacrpaBibarkbeé MMOBHHCKOIIPABHOI 3aXTE€Ba BE3aHO j€ 3a IHETOBY CIIOKEHOCT. YKOJIUKO
pacrpaBbalkbe O HEMy He OW OIYTrOBIAYMJIO MOCTYMAaK, TO jeCT, ako ra He Ou 3HAaTHHUje
MPOAYKUJIO, TOIITO jeé HEMUHOBHO Jia he y ToM ciy4ajy MOCTymak ayKe TpajaTH, CyJ MOXe
OJUTYYUTH J1a PaclpaBd MMOBHHCKOIPABHU 3aXTeB. Y CyNpOTHOM, cya he omreheHor ymyTutn
Jla MMOBHMHCKOIIPABHU 3aXTEB paclpaBy y NapHUYHOM IIOCTYIIKY, a caM he IMPUKYIIUTH caMO OHE
MOJIATKE YHje MPHUKYIJbakhe KacHUje He Ou 6o Moryhe mim 6u OMII0 3HATHO OTEXKAHO.

[IpeamMer WMOBHMHCKONpPABHOT 3axTeBa je AenuaupaHo oxapehen. MIMoBHHCKONpaBHU
3aXTEB MOXE Jla CE OJHOCH Ha HaKHalIy ImTere, noBpahaj cTBapu W MOHHUIITEHE onpelheHor
npaBHor nocna. [Ipema 3akony o obmurannonum ogHocuma (y aasbeM Tekcry: 300), mirera
MPEJICTaBJba YMAkEHhE PYIITBCHUX CPE/ICTaBa WM HEUHje UMOBHHE WJIH CIIPEYaBamhe lbUXOBOT
noseharba, ako U HAHOWICHE APYTOM (DU3HYKOr MM TICHXHYKOT G0N WIM CTPaxa,>>’ OHOCHO,
mTera je TyOuTak Wid ymrTpO y UMOBHHCKHAM W/WIIM IPYyruM mpaBuma 4oBeka. llltera mosxke
Ooutn MarepujasiHa U Hemarepujanaa. Hakaany marepujanae mrere 300 no3Haje y cirydajeBUMa
CMPTH MPOY3POKOBAaHE KPUBUYHHUM JEJIOM, Y CIIy4ajy TEJIECHUX IOBpela U Hapyllema 3/paBiba
W y Cllyuajy TOBpele YacTH W IIMpeHha HEHCTUHUTUX HaBOJA, MOK HAKHAIy HEMaTepujaiHe
HITeTe 3aKOHOJaBall Mpu3Haje y cienehum ciaydajeBuMa: 3a mperpiubeHe (uznuke 0osioBe, 3a
MPETPIUbEHE IyIIeBHE 0O0JIOBE 300T CMameHe XKMBOTHE aKTHBHOCTH, HApY)KEHOCTH, MOBpENE
yrieaa, 4actu, ciodoge u mnpasa JuyHoctd. Y 300 je najbe mpeuu3upaHo KOME Ce MOTry
JOCYJUTH HaBEI€HU U3HOCH HAKHAJE IITETE.

Jlasbu ycrioB je J1a ce MMOBHMHCKOIIPABHU 3aXTEB MOYKE OCTBAPUTH Y MApHUIU. Y KOJIUKO
CC HC MOXKC OCTBApPUTHU Yy MAPHHUYHOM IIOCTYIIKY, OHAA TAKaB 3aXTCB HC MOXKC outu npeamMeT
HMMOBHHCKOIIPpAaBHOT 3aXTCBaA. JeI[HOCTaBHO, Ha KOjI/I HayMH OM ce TakaB 3aXTE€B MOrao HUCIIYHUTHU
YKOJMKO cyl oa0Huje Ja ra pemu Yy KpUBHUHOM 1ocTynky? HaBenena Tpu mnpeamera
MMOBHMHCKOIIPABHOT 3aXTeBa HUCY HaBeIeHa aliTepHAaTUBHO. OHU ce MOTY KyMYJIUPAaTH, ajH je 3a
CBaKM HEOMXO/HO Jia WCIYyHaBajy YCIOBE — Jla Ce THYYy MMOBHHCKHX OJHOCA M JIa C€ MOTY
OCTBApUTH Yy TApHUYHOM TOCTYnKy. [locmemmu ycmoB nga OW  Cyd  OmITydMBao

HMOBHUHCKOIIPABHOM 3aXTCBY jeCTe Jara omreheHno JIMIEC TOCTABU Y KPUBUYHOM IIOCTYIIKY. Cy'Il

%% . Bejarosuh, Kpusuuno npoyecno npaso, 190.
37 Ypan 155. 3akona o O0JIMralMOHUM OJTHOCHMA.
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nukaza nehe ex officio ma pacmpaBiba 0 IMOBHHCKOIIPABHOM 3aXTEBY. YBEK je MPETXOIHU YCIOB
3a TO ojapeheHH akT omTeheHOr KOjuM TOKaszyje CBOjy BOJbY M Ke€JbY Ja HEKH O] HErOoBHX
3axTeBa Oy/ie UCIYHEH.

MIMOBHHCKOTIPAaBHU 3aXT€B MOpa OMTH jacHO oapeheH u mperusupad. OmreheHn mopa
TA4HO MPEUM3HUPATH IITa TPAKU U HA KOJH HAYMH TPAXKU HCIYHEHE 00aBe3e 3a CBAaKU O]
HaBeJlieHa TPH MpeaMeTa HMMOBHHCKONpPAaBHOT 3axTeBa. [IpBo, HakHama tmrete he ce
cneun(UKOBaTH y O3HAa4YeHy OCHOBA W MPHUOIIKHOT M3HOCA HakHane. Jlpyro, 3a 3axTeB 3a
noBpahaj cTBapu o3Hauumhe ce CTBap M OCHOB MO KOoMme mpumaga. Tpehe, UMOBHHCKONpaBHU
3aXTEB KOjU CE OrJie[la y MOHUIITaBakhy HEKOT MPAaBHOT MOCI]A CACTOJH CE OJI 0O3HAYCHA CaMOT
MIPABHOT T10C/Ia U HaBOl)ea OCHOBA 3a HeroB MOHMINTA]. [Ipenu3upame 3axTeBa He 3HaYH Y UCTO
BpeMe J1a oH Mopa aa Oyne ¢ukcan y Toky nocrynka. Cyn he ce kperatu y OKBHpY Hbera, aid
omreheHn 3aXTeB MOYKE MEHATH Y TOKY moctynka. Omryudyjyhu o memy, cyn Moxe:

1. 1ocyaMTH MMOBHHCKOIPABHHU 33aXTEB Yy LIEIMHU — IITO he ce JECHTH KaJa OKPUBIbEHU
Oyze oriaiieH KpuWBUM, a IMOJAlK M3 CIKCA JIOKa3yjy Jla je MIMOBHHCKOIIPABHH 3aXTEB
OIpaBJiaH;

2. JOCYyIUTH MMOBHHCKOIIPABHU 3aXTEB JEIMMHYHO, A 32 OCTAaTaK YIMyTUTH omrTeheHor Ha
MapHUYHU TIOCTYNaK — To he OUTH CiTydaj Kaja je OKPUBIbEHH OTJIAIICH KPUBUM a ITOIaIN
U3 cnuca npyskajy MmoryhHocT nocyhema JenuMUYHOT IMOBUHCKOIIPABHOT 3aXTEBA;

3. omreheHOr ynyTUTH J1a MMOBHHCKOIIPABHH 3aXTEB Y IEJIOCTH TOTPaXyje y MapHUIHOM
MOCTYNKy — 70 4era he jgohm y BuIe ciydajeBa: Kaja Cya JOHECE MPECYyy KOjoM
OKpHUBJbEHOT' ociobaha o1 onTyx0e, WM KOJOM ce ONTYy:k0a oa0Huja MU Kaj peliemheM
0o0ycTaBM KPHBHYHHM IIOCTYNAaK, WIH KaJi OKPUBJBEHOT OIJIaCH KPUBUM aKo Owu
OJUTYYMBakE O MMOBHHCKOIIPABHOM 3aXTEBY 3HATHO OAYTOBJIAYIIO KPUBHYHH MOCTYIIAK
WIA aKo TOJAalM KPUBHYHOT IpeIMeTa IOoKa3zyjy Ja jeé HMMOBHHCKOIIPABHU 3aXTEB
HEOCHOBAaH WJIM MOJAl HE MpYXajy TOBOJFHO OCHOBAa 3a Jocyheme 3axTeBa, M Yy
MOCTYIIKY MpeMa MaJIOJIETHUKY Kajla CyJl U3PEKHE BaCIIUTHY MEpY;

4. ynmytutu omTeheHOr a WMOBHHCKOIIPABHM 3aXTE€B MOXE MPHjaBUTH y KPHUBHYHOM
MOCTYNKY Koju he MOKpeHyTH HaJJIeHH CyJ — OBO je cllydaj KaJla ce CyJA Orjlacu

398
HEHAJIC)KHHUM.

%% 3a Bume o oome, Bumu: C. Bejatouh, Owmehenu y kpusuunom nocmynxy, Beorpan, 1993 u C. Bejatosuh,
Hmosuncxonpasnu saxmes owmehenoz, JyroclioBeHCKa peBHja 3a KpUMUHOJIOTH]Y U KPUBHYHO 1TpaBo, 6poj 2/99.
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Perynucame MMOBHHCKONPABHOT 3axTeBa HE Mopa Ja C€ O/BHja y KPUBHUYHOM
MOCTYNKY. 3aKOHOJABall J03BOJbABAa Ja OKPHUBJEEHH W OITEheHH IOCTUTHY JOTOBOp H
BaHCYJICKHUM IyTEeM, IITO j€ BUIIECTPYKO KOpHCHO. Myhu THM mpaBiieM U myTeM pa3MUILbamba
3KII-oM je yHEeceH y cropa3yM O MpH3Hamy KPUBHYHOT Jieia Kao 00aBE3HU E€JIIEMEHT JOTOBOD
CTpaHaka O IMOBHHCKOINpPaBHOM 3axTeBy. C jeJlHe CTpaHe, Ha Taj HAYMH HHTepecH omTeheHor ce
IITUTE W Yy TOCTYNKY CHOpa3yMeBama, a ca Jpyre CTpaHe, Ha Taj HAUYMH ce OpaHW M cama
Haron6a. Kako 61 ce TO cripeumiio U Kako caB YJIOKEHH Harop TY)KHOIIA, ali ¥ OKPUBJLEHOT HE
O6u mpomao 300r u3jaBibeHE Kaynbe omrteheHor, Tyxwian he oBaj Cy0jeKT na YKJbY4d Yy
IPEroBOpe, ajly caMO Y OHOM JeTy y KOME HeroBH MHTEPECH J0Jia3e 0 M3pakaja M Kaaa ux je
HEOIXO/IHO 3aIUTHTUTH.

OcHOBHH YCIIOB J1a OM Cy/ pacrpaBiba0 O MMOBHHCKOIIPAaBHOM 3aXTEBY jE€CTE Ja ra je
omrehenn mocraBuo. bynyhm ma ce oBae Ta cuTyanuja IpEeHOCH Yy TPETXOAHU CTaIUjyM,
HEOIXO/IHO je J1a je omTeheHn mocTaBno MMOBHHCKOIIPABHU 3aXTEB TYKHOLy, a 1a Ou To OMII0
U3BOJJBUBO, MOTPEOHO je /a TyKuiall ykibydH omreheHor y nperoBapame. Omrehenu he Ha Taj
HAYMH JIa UCKaXe CBOjE 3aXTEBE U Jia ce yIycTH y mperoBope. OBxe je crnenupudHo TO MITO Y
OBOM JIeJIy TIOCTYIKa, MAKO C€ IPETOBOpH OABHjajy W3Mely TykHOIla M OKpPHUBJBCHOT ca
OpaHuoLeM, J0JIa31 JI0 Mamber aHraxMaHa Tyxuona. Hanme, omrehenn 1 OKpUBILEHU ca CBOjUM
IIPaBHUM 3acCTyNHULMMA HAjOOJbE MOTY Jia c€ JIOrOBOpPE O MMOBHMHCKONPABHOM 3aXTEBY, 3aTO
mTO UM je HajOoJbe TMO3HaTa CUTyalija o Ko0joj mperoBapajy. Crora, oBy a3y mperoBapama
Ty)Kuiar, Tpeba Ja mpenycTd omTeheHoM, anu TMoj HBEeroBUM HaI30poM, mTuTehn na meroBu
uHTepecu Oyay 3aKOHCKM TMpaBWiIHO 3amTuheHu. VYkonuko omreheHH He moJHece
MMOBHMHCKOIPAaBHH 3aXTEB, jaBHU TYXHJAI] je 00aBe3aH Jia ra M030B€ Ja MOJHECe 3aXTEB, YNME
mocTaje TMpeaMeT TmperoBapama. Mehyrum, omreheHn HE MOXe Ja CHpEeYd 3aKJbydyeHe
criopasyma,”®® wak Hu y ciydajy a ce He 01a30Be NMO3MBY TY)KHOLA Ja HCTH MOCTAaBH. YTIPaBO
Kako OM ce TO mpeaynpeauio Ha joul 0ojbM HauuH, y PanHoj Bep3uju je Ouio nmpensubeHo na
CIOpa3yM O MMOBHMHCKOIPAaBHOM 3axTeBy Oyzae (aKynTaTHBHU €JIEeMEHT Harojade, unMe Ou ce
n3beraa MoryhHocT meHOT Oyiokupama. Mako To HHM mocTojehuM periemeM HHje MPEeTepaHo
CIIOpHO, caMmo npeaBulame 3axTeBa Mel)y o0aBe3HUM elleMeHTUMa yrnyhyje Ha YUHEHUILY /1a ce

CTpaHKE MOpajy JAOTOBOPUTH O TOM €JIEMEHTY, IITO HUje TauHOo. 300T Tora je y MpakcH y BHILIE

399 .
. Uoposuh, Cnopasymu jaenoz myosicuoya u okpuemenoz, y: lpupyunuk 3a npumeny 3aKkOHUKA O KPUBUYHOM

nocmynky, beorpan, 2014, 278-279.
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HaBpara JONUIO J0 HEMOTYhHOCTH 3akJjbydema Haromde 300r HempucycTBa omreheHor.
Melbyrum, nomro je omrehenn opnamheH aa caMOCTaIHO pacrojiake ca MMOBHHCKOIIPABHUM
3aXTeBOM, Tpeba 3ay3eTH CTaB Ja je TUME OJYCTao O]l 3aXTeBa Y KPUBHYHOM IIOCTYIIKY, a
CBaKako My IpeocTaje MOTYhHOCT MHOTpaXKHMBamba HCTOT Y MApHUYHOM IOCTYIKY, JIOK 3a
3aKIbyderbe CIOpa3yMa HeMa Tpenpeka Te Bpere.

V cBetiry noau3ama Op3uHe U ehUKaCHOCTH KPUBUYHOT ITOCTYIKA, CMAmbCHha TPOLIKOBA
1 OpKer 3a/I0BOJbEHa MHTEpPECa CBHX CTpaHa IMOCTYNKY, U YKOJIMKO jaBHU TYXKHJIAI[ OICHH, C
003MpOM Ha CBE OKOJHOCTHM Ciy4aja, JAa omreheHn #WMa TpaBO Ha OCTBAPHBALE
MMOBHHCKOIIPAaBHOT 3axTeBa, Haryiacuhe OKPHBJHEHOM U HEroBOM OpaHuoly na he meros
MOJI0Kaj OWTH TIOBOJPHMjU YKOJMKO Beh MPHIMKOM CKIAnama cropasymMa O NpU3HABY
KPUBUYHOT JIeJIa IpucTane Ja obemreTn omTeheHor. Y Teopuju ce HABOJM Ja y IHJbY Op30T U
epUKacHOT pelaBamba WMOBHHCKOIIPABHUX 3aXTEeBa, YKOJHKO j€ IITeTa HAYUMEH-CHA MPUIHKOM
U3BpIICHa KPUBUYHHX Jeia u3 objactu caoOpahaja, a mrTera je MpUUMI-EHA BO3UIIOM KOje je
00aBe3HO OCHT'YPaHO, y MPOIEC MperoBapama Tpeda YK/bYUUTH U MPEACTAaBHUKA OpPTaHHU3alyje
3a ocurypasse. 0t

Kao mTo BuamMo, 3aKoHOABAIl Y A€y KOjUM pEryiviie MMOBHHCKOIPABHU 3aXTEB y
olpendaMa cCriopaymMa O TpH3HAKY KPUBHYHOI [ella, HUje JIeTaJbHO O0pasjiokKHO YIOTYy
omrehenor. Taunuje, oH mpenymITa npakcu aa 60Jpe oApean Ha Koju he HauuH omreheHoM OUTH

402
3alTHheHn HHTEPECHU, YUME CC aKICHAT CTaBJba Ha YJIOr'y TYXHOLA. 0

MebhyTtum, meros
nonoxaj je apactuuno moropman.’® IllTo Gosbe TyKHmanm Gyme OAWUIPao CBOjy YIOTY
MOCTYIIKY M IITO Ipe MOCTaHE CBECTaH CBOj€ yJore IIMper JiesioBamba Hero 1o caja, To he u
3aMCTa KPUBUYHU MOCTYMIM OUTH Op>KU M e(pUKaCHHUjH, a MYT 0 TaKBOI' KPUBUYHOT MOCTYIIKA
3aCUTYpPHO TIpENIa3d M MPEKO YeCTO 3aHEeMapeHOT IyTa MHTepeca Jiuia omTeheHor KpuBHYHUM
nenom. llomnouyaBawe myTa 3amITuToM omTeheHor NoBoAM A0 OoOJber IyTa Ka CHUTypHHUjEM
CIIOpa3yMy U HETOBOM OIICTaHKY Yy CYJACKO] BepH(HKauuju. YKOIMKO omTeheHH He MOCTaBU

HMOBHUHCKOIIPpABHU 3aXTECB, TYXKWUJIALL he CBAKaKoO, YKOJIMKO TO CMaTpa HECOIIXOAHUM, Oa npelje Ha

O0ay3UMalkbEe UMOBHUHCKE KOPUCTHU HpPI6aBJ'beHC HWMOBUHCKUM JCJIOM HJIM OAYy3UMalkC MPEAMCETA.

40 Tako u y: O. Jaukoruh, Has. deno, 169.

O 1. Hukomuh, Cmpanauxu cnopasym o kpusuyu, 147.

02y MakenoHujH, TYXKHIAI je TyXaH 1a obaBecTH omTelieHOT 0 YNIbEHHIIH [a Ce BOJE PETOBOPH U ja 06e30e i
BeroBy niucMeny usjasy. I'. Jlaxeruh-Byxaposcka, b. Mucocku, Has. deno, 208.

%03 C. Bejarosuh, Kasuena nonumuxa u pegopma kpusuunoz npoyecnoz saxonodascmea Cpbuje (docrednocm unu
He), y 3060pHHKY: Kpusuuno 3axonooasecmeo — de lege lata et de lege ferenda, Ipujenop, 2015, 54.
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Takohe, He cmMemo 3aHeMapuTH HH (PaKyJITaTUBHY 00aBe3y HaMeTama OTKJIamama ITETHUX
mocieauniia KPpUBUYHOI Jefla U HakHaay IuTeTe omreheHoM. Y OJHOCY Ha OBE 3axXTeBe,
MMOBHMHCKOIIPAaBHU 3aXTeB MMa npuoputeT. HaBoau ce na ce y nmpakcu Beh HCKpUCTaINCcao CTaB
Jla ce M0J1 CIIOPa3yMOM O HMOBHMHCKOIIPABHOM 3aXTEBY I10/Ipa3yMeBa U CIIOpa3yM CTpaHaka /1a ce
owrrelienn yiyru Ha napruy.*°*

VIMOBHHCKOMpPAaBHU 3aXT€B MOXXE M y IpPEroBopuMa OUTH pelIeH IeIMMHYHO, a Jia
omrehenu y nmorneay ocraTka 3axTeBa Oyae ynyhen Ha mapauiy. Jlo OBOT pe3yniTaTa MOXe Ja ce
nohe u y cimydajy ma omteheHu MOCTaBM MMOBHHCKOIIPABHOM 3aXTEBY y HM3Y3€THO BHCOKOM
M3HOCY, HA KOjH OKDHBJ/bGHH HE INpHCTaje, ald NpHU3HAje MHEeroB Mamu 1e0.°"° YKommKo,
MehyTum, omreheHr He MOCTaBM MMOBHMHCKOIIPaBHU 3axXTeB, Tyxuian he mpehu Ha octane
€JIEMEHTE, IpEe CBEra Ha OJly3UMame UMOBHHCKE KOPUCTH MpUOaB/bEHE KPUBUYHUM JEJIOM WJIU
ollysumame npeamera. 13 onysere nMoBuHCKe Kopuctu owmtehenun he umaru nmpuiuky na ce
HAaKHAJHO OOCIITETH YKOJIMKO TOCTaBM HMMOBHHCKOIIPAaBHU 3aXTE€B Y pPOKY IPOMUCAHOM
KpuBnunum 3akonukom. [locTaBibareé MMOBHMHCKONPABHOI 3aXTe€Ba HE YyKuAa MOTpedy 3a
U3pHUIIAIEeM Mepe OJy3MMama HWMOBHMHCKE KOPHCTH. AKO jeé HMMOBHHCKAa KOpHCT Beha og
IIOCTaBJLEHOI UMOBUHCKOIIPABHOT 3aXTeBa, TyKUJal he, y CKi1aay ca HayeJloM Ja HUKO HE MOXKeE
3aJIp’)KaTl UMOBUHCKY KOPHUCT MpUOaB/beHY KPUBUYHUM JIETIOM, HAJIOKUTHU Y CIIOPA3yMy U Mepy
OJy3UMama HMOBHMHCKE KOPUCTH Yy BHCHHM KOja OJroBapa pa3zivuu wusmely BHcCHHE
MIOCTaBJLEHOI HMMOBMHCKONPABHOI 3aXxT€Ba M OCTBApE€HE MMOBHMHCKE KOpPHCTH. PokoBH 3a
HaMUPEHE U3 0/1y3€T€ UMOBUHCKE KOPUCTU OIITEheHOr KOju HHje MpHjaBUO MMOBUHCKONPABHU

406
3aXTEB MIPOIMHUCAHU CY KpI/IBI/ILIHI/IM 3aKOHHUKOM.

3.6. IIPABO HA KAJIBY

3.6.1. YBogHa pasMaTpama

[TpaBo Ha xanby je jenHo o1 MpaBa cy0jexaTa y KpUBUYHOM MOCTYIIKY, YCIIOCTaB/BEHUX
kako gomahum Tako M MelhyHapoAHHM mpaBHUM akTuMa. O HErOBOM 3HAYajy j€ CYBHIIHO

ropoputu. O momahux mpaBHUX aKaTa KOJU YCIIOCTaBJbajy MPABO Ha >kKayly Mpe CBera m37Baja

% M. IIkymuh, Mozyhe npomene kpusuunoz nocmynka Cpéuje, y 360puuky: Kpusuuno saxonodascmeo — de lege

lata et de lege ferenda, ITpujenop, 2015, 118.
5 B Kpcrajuh, Has. deno, 63.
4% Yray 93. KpuBuuHor 3aK0HWKA, IO/ HA3UBOM ,,3aIITUTa omTeheHor™.
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ce YcraB Penmyonuke CpOuje, a 3aTUM 3aKOHHM KOJU peryauiry oaroBapajyhy oomact. Y oBom
ciIy4ajy, TO je 3aKOHMK O KPUBUYHOM IOCTYNKYy. MelhyHaponuu aktu cy Opojuu. IIpBo, TO je

" ca [Ipotokonom ©6poj 7. y3 EBpormcky

EBpOINCKa KOHBEHIIM]ja O JbYACKHAM TpaBuma,’’
KOHBEHII]y 3a 3aIITHTY JbYACKHX TpaBa M OCHOBHHX cio6oxa.’® Jlpyro, meljynapoxsn mak o
rpahaHcKuM ¥ moauTHYKKUM mpasuma.**’ Bynyhu 1a oBO MHTame cMAaTpaMo M3y3eTHO 3HAYAjHUM,
Ha OBOM MecCTy hemMo yKpaTKO 0OpaauTh pemiema aoMahux, anu U MehyHapogHux akaTta Koju
pETyJHIIY OBO MUTAME.

YcraBom Penybnuke Cpouje uz 2006. ronuHe je peryamcaHo MmpaBo Ha KaulOy 4iIaHOM
36. craBom 2. IlpemMa OBOM uiaHy, CBaKOM je 3ajeMUY€HO IPAaBO HA KajlOy WU JIPYro MPaBHO
CPEICTBO MPOTHUB OJUIYKE KOJOM C€ pellaBa O HErOBOM IPaBy WM HAa 3aKOHOM 3aCHOBAHOM
uHTepecy. [lakie, npema YcraBy, mpaBo Ha a0y CTHYY CBa JIMLA KOja YIECTBY]Y Y KPUBHYHOM
MOCTYTIKY, Ka/ia Ce pelllaBa O ’bUXOBUM IpaBUMa B 00aBe3aMa. Y KpUBUYHOM IPOLIECHOM TIPaBy,
MpaBO Ha IMpaBHU JIEK MPEJCTaB/ba jE€HO OJ OCHOBHUX IpaBa OKpUBJbEHOT. OKPHUBJ/HEHU HMMa
MpaBO Ha U3jaBJbUBAKEC PEJOBHUX M BaHPEIHUX MpaBHUX JekoBa. JKamba je yHHBep3asiaH
MIpaBHU JIEK, JOK C€ BAaHPEJHU NPAaBHU JIEKOBH MOTY H3jaBJbHBATH CaMO TIOA OAToBapajyhum
ycnopuMa. Unmanom 13. EBporicke KOHBEHIMjE O JbYACKHM IpaBUMa j€ PEryjlIMcaHO NpaBO Ha
xan0y npen nomahum cymnoBuma. Peudjy, cBako kome cy moBpehena mpaBa u cioboje Koje ce
npensuhene y KoHBeHIMju KMMa HpaBO Ha JENOTBOpPAH MpaBHMU JIEK Mpe] HalMOHATHUM
BJIacTUMa, 0€3 003Wpa jecy JM MOBpeAYy HM3BpIIWJA JIMIA KOja Cy TMOCTynajlia y CIy:KOeHOM
cBojcTBy. Jlakne, KoHBeHIIMja IITUTH OKPHUBJHEHOT OJ1 MOCTyNaka OWJIO KOjUX JHIA, Ta U
CIy’)KOEHHUX, U TO HE CaMO Yy KPHBHUYHOM IIOCTYNKY HEro M y CBHM JpPYTHM HOCTYIIUMA.
ITpoTokonom 6poj 7. y3 KoHBeHIM]jy Ipenu3npaHo je IpaBo Ha kaj0y y KpUBHUHUM CTBApUMA.
OBe oapende cmarpajy ce cactaBHUM JenoBuMa KonBeHuuje u cBe oapende Konenuuje
MpUMERYjy ce Yy CKIaay ¢ TuM. [Ipema meMy, CBako KO je OUTYKOM Cyaa oCcyheH 3a KpUBUYHO
JIeJI0 MMa TPaBo J1a BEeroBY OCYAy WIM Ka3Hy mpeucnurta BUlM cya. OcTBapuBame OBOT MpaBa,
yKbydyjyhu u ocHOBe 3a meroBo kopuinheme, ypehyje ce 3akoHoM. OBO mpaBo MOXe
MoJJIeTaT! M3y3elrMa y OJHOCY Ha Jejla Mamer 3Hadaja, Koja cy oipeheHa 3akoHOM, WU y

CITy4ajy KajJa je JUIly y MUTalky y MPBOM CTETEeHY CYJIHMO0 HaJBUIIM CyJI WIH je Ouito ocyheHo Ha

7 ycpojena y Pumy 04. HoBemOpa 1950. rozmHe.

%08 yeBojen y Ctpasbypry 22. Hosembpa 1984. roause.
409 YcBojen 16. neniem6pa 1966. roqune, a crynuo Ha cHary 23. mapTa 1976. roguHe.
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OCHOBY >kayioe Ha ocioOahajyhy Hpe:cyz[y.410 Kao mro mpumehyjemo, n3 HaBeneHe opapende
MPOU3WIIa3H J1a OBO TPABO IMPHUIAJA CBAKOM OKPHBJHCHOM, HE3aBUCHO OJI TEKHHE YUUEECHOT
KpUBUYHOT Jiena, a KoMuTer 3a JpyacKa mpaBa cMarpa Jia ce OBa rapaHiifja He OJHOCH CaMO Ha
HajTeXa KpUBHYIHA jena.

He noctoju o6aBe3a na ce KonBeHuja nHKOpriopuiie y qomahe npaBo, YMMe Ce MTHTH
¥ IPABO HA CAMOCTAIHOCT y HEKUM 3aKOHOJABHHMM ITHTabUMa KOHKPETHHX pxkasa.*? [Tocrynak
npen EBporckuM cyaoM 3a JbyACKa IpaBa MOXKE €€ BOJUTH TE€K HAKOH ILNTO IOJHOCHIIAILL
aruIMKaIyje WCKOPUCTH CBa TpaBHA CPEACTBA KOja My CTOje Ha pacmojiaramy y aomahem
npaBocyhy. ¥V ciyuajy momHoIIEHha aruiMKaldje, a joll yBEeK HHUCY MCKOpHUIITheHa cBa MpaBHA
cpenctBa y nomaheM 3aKOHOJIABCTBY, TaKBa allIMKalMja cMaTpa Ce HEMPUXBATJBUBOM M CYII je
omMax ojoaryje. Jomn jeman gyHIamMeHTalaH CTaB 1Mo nuTamy wiana 13. KoneHnwje je na je
OBaj WIaH NMPUMCHJBPMB W Yy CIydajeBUMa KajJia HeMa KpIICHka HEKUX O] MpaBa Koje HaBOIU
Konsennuyja. [Toctojame cTBapHOT Kpiiewma Heke Apyre oApende KonseHiuje Huje ycioB na Ou
ce MpUMEHWO wiaH 13., jep je mHMe TapaHTOBaHA JIOCTYITHOCT IPAaBHOT Jieka Ha goMaheM
HI/IB0y.413 Bynyhu na wurne Huje AepUHHUCAH MMOjaM apryMEHTOBAHOCTH, TO j€ OCTaJo Ha CYy.y,
Koju je mao cBoje munubeme.”* 3armm, Cyx He cMaTpa NPHMEPEHOM AIUMMKALHjy Koja ce
3acHMBA HA WiaHy 13. yKOIMKO je muTame Beh pa3sMaTpao y OKBHpPY HEKOr apyror wiaHa.*™ Jla
Ou ce Morja MCKOPUCTHTH MpaBa Koja naje KoHBeHIMja, HEONXOAHO je Jla OKPUBJbEHU Oyle
ocyheH y cB0joj )1p>KaBI/1.416 Hucy petke mpecyne y kojuma je Cya IMOJBEO MPEAMET IO
HaBeJICHE U3y3eTKe, cMaTpajyhu a y TUM NpeMeTHMa HeMa MecTa 3a PUMEHY KOHBCHHI/Ije.417

Jlpyru Beoma OuTaH NpaBHU aKT KOjU MPOIUCYje MpaBo Ha xandy jecre MehyHapoaHu
MaKT 0 TpaljaHCKUM U MOMUTUYKUM TMpaBuMa. [TakT npensula yuTaB ceT mpaBa 3a OKPUBIHEHOT Y

KpUBUYHOM NOCTYIKY. [IuTama OMTHA 3a Hallle poydaBame Hajlaze ce y wiaHoBuma 3., 9. u 14.

“% TIporokon 6poj 7. y3 EBPONCKY KOHBEHIIH]y 3a 3aIITHTY JbYACKHX [PaBa i OCHOBHHX €060/, WiaH 2.

“! Hageneno npema: JI. Huxomuh, Cmpanauxu cnopasym o kpusuyu, 124.

12 G, Gutertre, lzvodi iz sudske prakse — Evropski sud za ljudska prava, Publikacije Vije¢a Evrope, Sarajevo, 2002,
310.

3 ITpecyna Lithgow and others oz 08. jyma 1986. romuue, Cepuja A 6poj 102, ctp. 74. cras 205.

4 Bunu npecymy Powell and Rayner ox 12. de6pyapa 1990. roxune, Cepuja A, 6poj 172, ctp. 14-15, cras 33.

2 ITpecyna ®ortu u mpyru nporus Urammje ox 10. nenembpa 1982. romune, Cepuja A, 6poj 56, ctp. 24, cras 58.

416 34 oBaxBe otyke, morsenaj: G. Gutertre, Nav. delo, 368-370.

7y npenmery Putz v. Austria (No. 18892/91) okpHBIBEECHOM je M3peucHa KasHa y m3HOCY 0x 5.000,00 mmtmera
300T HapylIaBama pela y cyny, 300r yBpeIUbUBUX NpuMenada koje je y cBojuM aonucuma yrmyhusao cyny. Cyn je
OBO CMaTpao JeJ0M MaJor 3Hauaja, MOABEBIIH ra 300T Tora noj u3y3erke koje KoHBeHIuja caapiku.
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[TakTa. IIpBo, mpaBo Ha xanlOy npeasuheno je y pyrom neny [lakra, ctaBom 3. unana 2. [Ipema
OBOM 4JIaHY, Ap>KaBe YTOBOPHHUIIE ce 00aBe3yjy:
1. na rapantyjy na ce CBako JIMIE 4Mja Cy MIpaBa U cinoboxe mpusHatu [lakTom
noBpeheHn, Moke KOPHCTUTH MPaBOM >Kajile, 4aK MaKo Cy UX MOBpEIWIa JHIA Y
BPLICHY CBOjJUX 3BAHUYHUX Ty)KHOCTH;
2. na rapantyjy na he Hauie)XHe CyACKe, yNpaBHE WM 3aKOHOJABHE BIACTH, HIIH
CBaka Jpyra HaJJjle’KHa BJIACT MpeMa MpOoNHCcHMa Jp)XKaBe, peliaBaTH O MpaBHUMa
JUIa KOje MOJHOCH kally, W Ja Mmpomupe MOryhHOCT MOJHONICHA XKaiude mpen
cynom;

3. na rapantyjy na he Hajuie)KHEe BIACTH MOBOJHHO PEUIMTH CBaKy >kanly koja Oyze

cMaTpaHa OINpaBIaHOM.

[IpaBo Ha >xan0y je MPONMMCAHO M y BE3U Ca HE3aKOHWTHM IpUTBapameM. Tako, mpema
yany 9., CBako MMa IpaBo Ha ci10001y U Ha 0€30€AHOCT CBOje JIMYHOCTH M HUKO HE MOXKE OUTH
NPOM3BOJBHO YXaNIleH WK IpUTBOpeH. Takohe, HUKO He MOke OUTH JIMIIEH c1000/1e, U3y3eB U3
pasyora u Mo 3aKOHOM MPOMMCAHOM MOCTYNKY. CBaKO yXareHo JIUIE ceé MOpa 00aBECTUTH Y
TPEHYTKY Xalllema O pa3jo3uMa 3a To, a y Hajkpahem poky ce obaBemTaBa O CBaKoj
ONTYXHHUIIM MOJUTHYTO] NMPOTUB Hera. YXalleHO WIM HNpUTBOpeHo juue Ouhe y Hajkpahem
POKY Tpeaaro CyAWju WIM HEKOj JAPYroj BJIACTH 3aKOHOM OBJAIINeHOj Ja BpIIU CYACKe
¢byHKIMje, 1 MOpa y pa3yMHOM DPOKY Ja Oyne caciaymaHo uinu ocioboheno. [lputsapame nuna
KOoja 4ekajy Ha cyhemwe HHje 00aBe3HO, alM MyIITamke Ha CJI000y MOXKE OUTH YCIOBJHEHO
rapaHuyjama koje 06e30ehyjy nonas3ak nuua y nuTamby Ha MpeTpec, Kao U y APYyTruM pajmbama
MOCTYIIKA, Y JaTOM CIIy4ajy, pau u3BpIuema npecyne. CBako JHIle Koje je JIMIIEHO ciobone
yciie1 Xammiemha WM MPUTBOpa UMa MPaBo Jia MoJHECE Kal0y Ccyay Kako Ou oBaj pemaBao 0e3
oJyTarama 0 3aKOHHTOCTH MIPUTBOPA M HAPEINO FHErOBO ITyIITamke Ha CI000AY aKo TPUTBOP HUjE
3aCHOBaH Ha 3akoHy. CBako JMIle KOje je JKPTBa HE3aKOHHMTOI Xallllelka WIM MPUTBOpa MMa
paBo Ha HakHany mrere. Ha kpajy na cnomenemo u 1o 1a je [laktom npensuleno, y wiany 14.
CTaB 5., 1a CBaKO JIMIIE OTJIAIIEHO KPUBUM 32 H3BPIICHO KPUBHYHO JEJI0, IMA MIPABO J1a 3aTPaxH,
CXOJIHO 3aKOHY, Jla My BHIIIM CYJ HCITUTA OUTYKY O KPHBHIIM U mipecynu. Jlakie, oBa oapenda ce

OJTHOCH Ha KOHAYHY Ipecy/y Koja je JOHEeTa y KOHKPETHOM KPUBHYHOM IMOCTYIIKY.
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3.6.2. Oapvuame cCTpaHakKa 0/, mpaBa Ha »KaJioy

Onpurame CTpaHaka oJ1 MpaBa Ha KaJi0y je jeTHO 0 OUTHH]UX MMHUTamkba y OBOj 00JIACTH.
YHopenHONpaBHO MOCMAaTpaHO, MUTAakE j€ pa3IMuuTo peryiucaHo. Heka KkpuBuYHA
3aKOHOJIABCTBA JIOMYINTAjy M3jaBJbUBAaE jKan0e Ha Mpecyny MO0 OCHOBY Haroide o MpHU3HAbY
KPUBHYHOT JleNla, JOK Jpyra 3aKOHOJABCTBA OBO H3PUYUTO 3alpamyjy. Y KpUBHYHOM
NPOLIECHOM 3aKOHOMABCTBY bocHe u XepreroBune mnpeaBuheHO je a ce CIOpa3yMoOM
OKpUBJbEHH OJ[pUYE O]l TIpaBa Ha Cyheme M J1a HE MOXE YJIOXKUTH Kaj0y Ha KPUBHYHOIIPABHY
cankimjy koja he ™y ce wm3pehm. bynyhm na wusjaBmpuBame xambe 300r OUIyKe O
KPUBHYHOIIPABHO] CaHKIMjU CMafa y jeAaH OJ 4YeTUpu npeaBul)eHa 3aKOHOM pasznora 3a

418 . .
MMPpOU3NJIa3u 3aKJby4adK Jia J€ U3]aBJbUBALC »Kayibe 1o OCTaJINM OCHOBHMA

U3jaBJbUBAILE JKajI0e,
JI03BOJEHO, IITO MAaK, TEHIKO Ja MOXXE yTHUIATH Ha OJUIYKY O TJIABHO] CTBapH, HAPOUUTO Kajl
y3MeMO Yy 003Hp J1a C€ OKPUBJHCHH OJIPEKA0 IpaBa Ha cyheme. Y cirydajy u3jaBJbHBama Kajubde
300r OJUlyKe O KpPUBUYHOINPABHO] CaHKIMUjU, TakBa >kanba he Outum onxbadeHa kao
nenomymrena.*’ Hemauko 3akoHOZaBCTBO MpOKIaMyje HeMOryhHOCT OJpHIarma oJ NpaBa Ha
XKanOy y KpUBHYHOM TIOCTYIIKY, &JIH J0 TOTa MOXe JIOhu YCMEHUM IyTeM, HaKOH IITO CTpaHKaMa
CyJ CAoNIITH Tpecydy. YKOIMKO C€ CTpaHKE OJPEKHYy MpaBa Ha jxanly, mpecyaa MocTaje
npaBHOCHaXxHa. Y Pycuju je Takohe 103BoJbeHO MpaBo Ha kaynOy. DpaHIyCKH 3aKOHOJaBall
npeasuha na kandy Ha mpecyay JOHETy Ha OCHOBY CIOpa3yMma O HpU3Hamby KPUBUYHOTI Jeja
MOTY U3jaBUTH OKPUBJHCHU U TYXKHUIIAL.

CpOuja craga y oHy IpyIly 3aKOHOJIaBCTaBa KOja MpaTe HEKO CPEehe PeIIeCHe, aau ce
o0uM TMpaBa Ha Wu3jaB/bUBame >Kajbe Memwao. IIpBoOMTHO, 3akoHOJaBal je 3a0pamUBaAO
U3jaBJbUBaAKE JKaJI0e Ha MpeCcydy JOHETYy Ha OCHOBY CIlOpasyma O MpH3HaWby KpHUBHIE, IITO OU
610 ciy4aj Kaza CyJ YCBOjJH CIIopa3yM, ajld je JIOMYIITA0 W3jaBJbUBabE jkaj0e Ha OATyKy cy/Ja o
criopazymMy O Ipu3Hamy KpuBuU4HOr nena. Ilpema oapendama crapor wiana 282(6). 3KIl-a,
00aBe3HU €JIEMEHT CBAKOT CliopazymMa OWIIO je OJpHIlamke CTpaHaka W OpaHHoOIa Of MpaBa Ha

*aynl0y y OJHOCY Ha Tpecyay TOHETYy Ha OCHOBY CIlOpasyMa O TMpH3Hamy KpuBuile. Hakon

41 :

8 Ocrann pasnosu 3a m3jaBIbHBamC JKambe Cy: OWTHA MOBpega oxpenaba KPHBHYHOT IOCTYIIKA, MOBPENA
KPUBUYHOT 32aKOHA ¥ MOTPEIIHO WK HEIOTIYHO YTBP)EHO YH-CHIHYHO CTARE.
M. Cumosuh, Kpusuuno npoyecno npaso 11, 84.
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pa3marpama O 3arapaHTOBaHOM IPAaBOM Ha KaJI0y, KaKO Y HAIHOHATHOM TPAaBHOM OKBUPY TaKO
u y MeljyHapoHOj chepr, MOKEMO TIOCTABUTH MTUTAKE CarjacCHOCTH OBOT 3aKOHCKOT pEIlleHka ca
HaBEJICHUM IIPAaBHUM aKTHMa, jep Ha MPBH MOTJIE] Ce MOXKE JTOOUTH MOTrpelIaH 3aKJbydak /1, KaJ|
CBU HAaBEJICHU aKTH TapaHTYjy MpaBo Ha xajily, OdycTajalke CTpaHaka O] MpaBa Ha >kanly
MPEJCTaBJba aTak Ha YCTaBOM W Mel)yHapOJIHUM aKTUMa 3arapaHTOBaHO MPABO CTpaHaka, Te Ja
onpenda mpencTaBiba MPUCHITY HA OKPUBIJHEHOT Jla CE YHANpe | OJIPeKHE TpaBa Ha W3jaBJbUBAHE
npaBHOT Jeka. OBakaB 3aKkJbydyak MOXKE C€ M3BECTH CaMO aKo ce oapeada o oJpullamky CTpaHaKa
O]l TIpaBa Ha *XaJj0y mocMmarpa MpPOU3BOJFHO U caMa 3a cebe. Oapuname cTpaHaka O] mpaBa Ha
a0y He MPEeICTaBIba KPIICHE 3arapaHTOBaHUX MIPaBa OKPUBIBEHOT, a HU Tykuona. [IpBo, 6mito
j€ 3arapaHTOBaHO MPaBO Ha a0y Ha OJUIYKY KOjOM C€ OJJIydyje O CIIOpa3yMy O TIpU3HAY
kpuBuie (wi. 282(r). 3KIl-a). [pyro, He Ou OMO JIOTMYaH MOTE3 3aKOHOJABIIA J103BOJHABAME
ylarama xajnde Ha IMpecyly IOHETY Ha OCHOBY CIIOpa3yma, KaJl jeé CIopa3yM IOCTUTHYT Ha
OCHOBY CarjlaCHOCTH CTpaHaka M YCBOjeH oj crpaHe cyna. CTpaHke cy NpeKo IperoBopa
MOCTUTJIC KOMIIPOMKC O CBUM Taykama Koje cropasyMm tpeba na caupku. CyICKOM OJUTYKOM
CIIOpa3yM je CTYIHO Ha CHAry M CTEKao MPaBHOCHAXKHOCT, TAKO Ja OB3j aKT Yy OBOM CIIy4ajy
YOKBHUpYj€ CHOpa3yM KOjH TMPEICTaB/ba IHEH CYICTAHIM]ATHU CIIEMEHT M Jajeé MY CIIOJhallby
MPaBHO BajbaHy (OpMY KOjOM MOKE Jia er3ucTHpa y peanHoctd. Ha oBakBy mpecymy Ouiio je
3a0pamkeHOo ylarame xainde. YKoInko 6u Ouna ynokeHa sxkanba, cys 60U je Mopao oA0aluTH Kao
HemonymTeHy. Ha OCHOBY HaBe[EHOT 3aKkjbydyjeMO Jia je OJpHIake CTpaHaka OJl MpaBa Ha
*kaj0y MPOTHB TPECy/e JOHETEe Ha OCHOBY CIOpa3yma O MpU3HAKY KPUBUYHOT Jefia UaK OMJIo
y cariiacHoOCTH ca jomMahuM 1 Mel)yHapoJHHM paBHUM aKTHMa KOjH PEryJIHUILy OBy 00JacT.

Ho, 3akoHO/maBaIl je HOBUM 3aKOHCKHM pPELICHEM 3HATHO MPOIIMPHO OOMM TpaBa Ha
W3jaBJbUBALE Kay0e, MPEABUICBIIH Ja je 00aBe3aH €0 Haroj0e nu3jaBa O OApUIlakhy CTpaHAKA U
OpaHuolla OJ TpaBa Ha aju0y MPOTHB OJUTyKE CyAa KOjOM je CyA y TOTIYHOCTH MPUXBATHO
CIIOpa3yM, OCHM Y CITy4ajy:

1. ako ce mpecyza He OJHOCH Ha MPEAMET CIOPa3yMa;

2. aKo JIeJo KOoje je MpeaMeT ONTYXOe HHje KPHUBUYHO JICNI0, a HeMa YyCJoBa 3a MPUMEHY
Mepe 6e30eaHOoCTH;

3. aKko je KpPUBUYHO TOHEHE 3acTapeno, Wid je Jeno o0yxBaheHO aMHECTHjOM WU
TIOMUJIOBAKEM, WM IIOCTOjEe APYre OKOJHOCTH KOj€ TpajHO HUCKIbYUYjy KPHBHUYHO

TOILEILE,;
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4. ako HeMa JIOBOJbHO JI0Ka3a 3a OINpaBJaHy CYMIbY Jia j6 OKPUBJHECHH YYHMHHO €710 KOje je
MPeMET OITYKOE.

OuwnrienHo, paayd ce O M3y3eTHO MIMPOKOM JIMjala3oHy pasliora 300T KOjUX Ce MOXKe
HalaJaTy rnpecy/a JOHEeTa Ha OCHOBY MpuxBaheHoOr criopa3yMa, KOju Cy CTpaHKe caMe Kpeupase.
bynyhu na he Buime peun o ToMe OMTH TPUIMKOM pa3pajie MHUTamka yjlarama IMpaBHUX JIEKOBA,
oBnie hemMo camMo Ha4yeaHO TOCTaBUTH Map muTama. [IpBo, MOTIYHO je HejaCHO KAaKO CE CTpaHKe
MOTY CarjlaCUTH O OJyCTajarby OJi MpaBa Ha H3jaBJbUBakE KaylOe (mHakie, caMO pPEeIOBHOT
NPaBHOT JIEKa), a MCTOBPEMEHO MM j& 3aKOHOM OCTaBJbEH OIPOMAaH MPOCTOP Y KOME MOTY
W3jaBUTH OBaj MPABHHM JIEK. Y CYIITHHH, OBJIC CE Py CAMO O M3jaBH O JICTUMUYHOM OJ[yCTaHKY
O]l TIpaBa Ha xanoy. J[pyro, criopa3ym je yBeJeH y 3aKOHOJaBCTBO KaKO OW MPEBaCXOIHO JIOILIO
10 yOp3ama KpUBUYIHOT MOCTYNKa U noBehama merose egukacHoctd. OBaKBUM PELICHEM CE TO
He Moke moctuhu u kao moryha mocnenuma nojaBuhe ce 31moynorpeba mpaBa y MOCTYIKY U

420
BCroBO OAYT'OBJIAYCH:C.

3.7. MEPE 3A OBE3BEGEILE [IPUCYCTBA OKPUB/BEHOT

Pagrom Bep3ujoM je Omito mpensuheHo aa cTpaHke U OpaHwial Tpebda aa ce JoroBope u
0 MepH 00e30ehema MprcycTBa OKPUBJBEHOT Y KPUBUYHOM IOCTYIKY, U TO O CBUM MepamMa Koje
Mory Outu npumemeHe. Ty, HapaBHO, NOTHAAajy CBE Mepe M3y3eB I0O3UMBa M J0Bohema.
MelyTtum, nomro He noctoje Behe aunemMe oko NpUMeHe OBUX Mepa, U3y3€eB IPUTBOPA, HA OBOM
Mecty hemo na o6paauMo camo OBY, HajTEXy, Mepy 3a o0e30eheme mpucycTBa OKPUBIHEHOT y
KPUBUYHOM IMOCTYIIKY.

Mepe 3a o00e30eheme MNpUCYCTBa OKPUBJBEHOI y KPUBMYHOM IIOCTYNKY HHCY
npeaBuleHe HU Kao 00aBe3aH HU Kao (haKyaTaTHUBaH JIEO CIOpa3yMma, 3a IITa HeMa BUIJHHBOT
pasJora, IMoroToBO IITO CE Y MPAKCH MPUTBOP YECTO jaBJba K0 MUTAE MPUIIMKOM ITPErOBapama.
CywmTHHCKH, KaJa je y MUTamby MPUTBOP, MUTAkE KOje ce MOCTaB/ba HHUjE Y BE3U Ca HErOBUM
oapehuBameM HEero ympaBo CYMPOTHO — YKUJAAmeM. Y TEOPHjH M MpaKCH Ce U3/Bajajy 4eTUpU
MUTaka y BE3W ca OBOM MEPOM: Jla JI CE JOTOBOp O YKHJIAmy HMPUTBOpa MOKe MocTHhu ca

jaBHUM TYXKHOIIEM Yy caMmoj (pa3u mperoBopa O cropasymy; Ja JH 3aK/by4eHEeM CIopa3yMa,

420 . .
C. Bejarosuh, Kasnena noaumuxa sakonooasya u pegpopma KpusuuHoz npoyechoe 3akonooascmea Cpouje, y:
Kasnena nonumuxa (3axon u npaxca), beorpan, 2013, 98.
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OJTHOCHO, HAKOH TOT MOMEHTa, MOe JIohu 10 yKuIama MPUTBOPA U MO KOjHUM YCIIOBHMA; 1 JIN
TakaB JIOTOBOP O YKHAaWky IPHTBOpAa MOXE OWTH CacTaBHU €0 clopasymMa O MpH3HABY
KPUBHUYHOT JieJia ¥ Y KOjoj MepH OM Tako MOCTUTHYT criopa3yM Ouo obaBe3yjyhu 3a cyn; na i ce
JIOTOBOP O MPUTBOPY MOKE YHETH Yy criopazym?*?

3akoHO/aBaIl je jaCHO OAPENNo Aa O oApehuBamy MPUTBOPA OUTydyje CY, HA MPEAIOT
JaBHOT TY)KHJIalla WK IO CIY>KOEHO] AY)KHOCTH. Y TEOPHjH j& MPETEKHO 3ay3eT CTaB Ja HeMa
CMETH-HM JIa TY)XKHJIAIl CBOj CTaB O NMPUTBOPY HM3JIOKHU Y CIOPa3yMy, jep CyJ TakBY Haroja0y He
MOXKe Ja oxbaru. Y HaISKHOCTH CyAa OCTaje OJyKa O MpUTBOpYy, Oynyhu mga oBakaB craB
jaBHOT TY)XXHOIIAa HE yTW4Ye Ha MOTYhHOCT cyna Ja oJUlydyje O TOM NUTalky HUTH HEroBa
carJacHOCT 3Ha4u 00aBe3y 3a Cy[ Ja YKHHEe MpuTBop.*? OBakaB CTaB MOXKEMO Jia IPUXBATHMO.
Bynyhu na criopa3zym caznpku cBe eleMeHTe KOje 10 3aKOHY Tpeba Ja caipiH, CTaB TY)KHOIIA O
NPUTBOPY He Tpeba Ja MpecTaBiba OCHOB 3a 010Hjamke OBOT JOKyMeHTa. UM, ako morienamo ca
CTpaHe CMUCIIA 3aKOHA, TO OW MPEICTaB/bAJIO HAPYIIABAKE, jep aKO CMO MPENYCTHIIN TY)KUOILY
Jla MOXeE Jla ce JIOTOBOPU O KPUBHYHO] CAHKIIMjU, T€ OKBUPHOM MJIM TaYHOM H3HOCY Ka3HE, U
CBUM JIPYTHM OIHMCAaHUM €JIEMEHTHMA, HE TMOCTOjU JIOTHYAaH OCHOB Jla My HE JI03BOJIMMO H Ja
HCKa)ke CBOj CTaB y Be3W ca NpUTBOpOoM. To OM cBakako Tpebajo J1a MpeicTaBiba 3aKOHOM
npomucan neo Haroabe.”” bynyhum ma mpema Bakehum pemiemrMma HHje Tako, He Tpeba
3a0pamUBaTH CTpaHKaMa U OpaHUOoIly MOTYHHOCT JIOTOBOpa OKO TOT MHTama. APryMEHT Jajbe
MOKeMO TpoHah¥M W y TOME IITO je JTO3BOJBEHO Ja ce TyXujam oOaBexe, Ha MpHUMEp, Ja Jaa
carjacHOCT Ha YCJIOBHHU OTIIYCT, O yeMy je Beh Ouio peun.

Hajbosbe pememe 3a OBe cCHTyalHje jecte crnopasyMm y cdepu ,,€HTIMEHCKOT
norosopa‘“ m3melhy Tyxuiamrsa U og0paHe, 3aTO IITO Y TOM Cliy4dajy OBa Harojaba He ylasu y
CIopa3yM, aju TYKWJAIITBO Mpey3uMa Ha ce0e 00aBe3y /a ce HaKOH 00jaBJbHBamba IMpecy/ie
KOjOM C€ CIIOpa3yM O MpU3Hamky KPUBUYHOT Jiejia IPUXBaTa, carjacu ca MpeajioroM oadpaHe 3a
yKUIameM npuTBopa.*** Jlakiie, Moo je ojayKa o oapehuBamy U YKUIamby MPUTBOPA Y pyKama

Cyaa, Ty XWJIAITBO MOKE CaMO [la CC€ carjlaCu Cca Nnpeajorom 0)16paHe 3a YKUIAakEM IPUTBOpPaA

421 I. Jauxosuh, Has. deno, 152.

22 A Tpeutmses, [Juieme y npumenu cnopasyma o npusHarny Kpusuynoz oeid, 253.

% Tako w y: JI. Huxomuh, Cnopasymu o npusnarey Kpusuunoz Oeia Kdo penpeseHmamusnd popma
nojeOHocmasmenoe nocmynara y kpusuunum cmeapuma, 140.

%24 11. Jankosuh, Has. deno, 152-153; M. Pagucasisesuh, I1. Berkosuh, Has. deno, 160-161; b. Cyo0otun, Has.
oeno, 28.
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WIIK CaMo TPEUIOKUTH JOHOIIEHhE OBAKBE OTyKe. YV Teopuju ce cMaTpa J1a je 0CTajio HejacHO
7la 1 criopa3zyMeBame Tpeda 1a Oye 103BOJbeHO 0e3 0031pa Ha TO O KOM MPUTBOPCKOM OCHOBY
je pey, unu OM TO HEKMM OCHOBMMA TO OWIi0 3a0pameHO, Te Ja JU Cya MOXe Ja oa0uje
CIIOpa3yM YKOJMKO OCHOBM IO KOjuMa je oapeheH mpurBop croje um gabe.’”® Cmarpamo na
MperoBapame O MPUTBOPY HE Tpeba W HHje OrpaHHYEHO HA CaMO IOjeIUHE TPUTBOPCKE OCHOBE,
Beh je pammpeno Ha cBe. [lomrTo TakaB 1OroBop He MOXe Ja OyJe J1eo cropasyma, CaMHM THM
TYKHJIALITBO MOXKE CaMo Jia TMPEIUIOKU HErOBO YKUIAkE, JOK KOHAYHA OJUIyKa O IMPHUTBOPY Y
CBaKOM CITy4ajy OCTaje Y HaJUIe)KHOCTH CyAa. YKOJIMKO cyn Oyne cMaTpao Ja MpUTBOp Tpeda
YKUHYTH, Tako he u j1a moctymnu, anu u oopHyro. Melyrum, Harogba He MOXe Ja Oyae oj0ujeHa
camo 300T Tora IITO CE CyJ] HE CJIaXKe Ca CTAaBOM JaBHOT TYXHOIIA.

[Toce6HO je muTame mTa he ce gecuTr y cirydajy Kajga ce TYXHIall ¥ 0J10paHa yCMEHO
WIA THCMEHO JOTOBOPE O YKHUAalky MPUTBOpA, a Ha POYMIINTY TYXKHIIAI[ MPEKPIIH JTOTOBOP.
[TomTo criopa3zyMm o mpUTBOPY HHje 00aBe3aH HUTH (aKyITaTUBAH JEO CIOpa3yMa, CyJ ra MOKe
MpUXBAaTUTU 0e3 003upa Ha OBaj MpoOJieM, Tako Ja, Makap Kajga je KOHKPETaH CIIOpa3yM y
NUTaky, KPIIEHkE J0rOoBOpa HEMa NpaBHY caHKIMjy.””’ Melyrum, Takas Tyxuian he y Tom
cIydajy aa y OynyhHOCTH mpyka 3HATHO Mamky CUTYPHOCT 3a OJ0paHy HEro J0 Tajaa, ma je
MHOT'O Mama BepoBaTHONha J1a hie OKpUBIBEHU KENETH Jla IPEroBapajy ca kUM, IIOTOTOBO O OBOM
MUTaBky. 3aT0 CMO MUIILBbEHA J1a he Ty)Xuiai apKatu AaTy ped.

Nako je y 3KII-y mponucana moryhHocT na mnpeiaceiHMK Beha Ha NpPUIIPEMHOM
POYHINTY YKUHE TPUTBOP, OYMIIICIHO je JIa Ce HE paju O OJpea0H Koja MOXKe OUTH MPUMEHCHA
aHAJIOTHO Ha OBy cutyainyjy. O yKuaamy MPUTBOPA OMIYYyje MPETPECHO WM BaHIPETPECHO
Behe 1 oBa osipesi0a je MIepaTUBHOT Kapakrepa.’”® Hanme, HAKOH IITO CyJl IPUXBATH CIIOPa3yM
¥ TIPOBEPH JIa JIK €BEHTYAJIHO MOCTOJH HEKH JIOTOBOP O OBOM IUTamby, WIM HAKOH IITO TY>KUJIAIl
W3HECE CBOj CTaB, MpeiceqHUK Beha Tpeba ja mpociiequ chuc BaHIperpecHoMm Behy, koje je
HAJIJISKHO J]a Y OBaKBOj CUTyaluju ominydyje. [Ipeaceanuk Beha To mpaBo, jeTHOCTaBHO, HEMa,
allM Ta CBakako Tpeba yBeCTH, a TUMe OM ce moBehaja yCIeIHoCT 3aKJbydrBarba criopazyma. >
[TocToju Bume aprymenara 3a o6a pemema. [Ipema Munbemy AmnenanuoHor cyna y beorpany

Aa, MaKO C€ MPUTBOP HC HABOAMU KaO CICMCHT Har0116e, aAKO CC TYXWJIAIITBO UM OKPUBJbCHU

%25 11, Jankoeuh, Has. deno, 152-153; M. Pagucasibesuh, I1. Berkosuh, Has. deno, 162; b. CybotuH, Has. deno, 29.
26 B Kpcrajuh, Has. oeno, 71.

2T A. Tpeutbes, [Juneme y npumenu cnopasyma o npusnary kpusuynoz oena, 254; b. Cy6orun, Has. deno, 29.

“28 C. Herposuh, Cnopasym o npusuarsy kpusuunoz dena, bunren Bumer cyna y Beorpany, 6poj 83, 2013, 67.

9 B Kpcrajuh, Has. oeno, 71.
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HaroJie¢ OKO MPUTBOPA, J1a UCTH MOXKE Jla YKUHE MpeACceTHUK Beha, a oBaj cTaB je 3ay3eT U y Jeily
teopuje.”*® Hanme, ako mpezceanuk Beha ¥Ma TO IpaBo HA MPUIPEMHOM POYHMINTY, MO YCIOBOM
Jla OJUIy4d Yy KOPUCT OKPUBJHEHOT M aKO IMOCTOJH CariaCHOCT CTPaHaKa 3a JOHOIICHEM TaKBeE
OJUIyKE, TO C€ cMaTpa Ja OBy ojpendy Tpeba mmpe mocMaTpaTH M NPUMEHHTH HA MPHUTBOP Y
criopaszymy.”’ MeljyTiM, OHO HE MOKE Jla Ce NPUXBATH M3 M3HETHX pasjiora, a ca OBHM
MUIIJbEHUMA Cy y CKJIaJly U TpaBHA cxBaTama Buier cyna y beorpany, rae je 3ay3er cras ja
aKo TIOCTOJU CarjlaCHOCT CTpaHaKa OKO MpeaJiora 3a YKuJame MPUTBOPA, MPEACEAHNK Beha Huje
opiamtheH ga caM yKuHE TIPUTBOP (jep ce He MPHUMEHYje aHAJOTHja y OAHOCY Ha HEroBO UCTO
oBnamheme Ha MIPUIIPEMHOM POYHINTY), Beh 0e3 0031pa Ha carjlaCHOCT MJIM HECAriIacHOCT CITHCE
Tpeba Ja J0CTaBM BaHIPETPECHOM Behy, Kao HCKJbYYMBO HAIJICKHOM Ja OJJIYYH O MPUTBOPY.
Jla 11 je Ha OBOM MECTy JIONLIO JIO CIy4ajHOT MPONyCTa 3aKOHOJABIA WJIM HE, OCTaje Ja ce
Haraha. CBakako CMO CXBarama Jia OBO pelIiele Tpeba IITO Mpe NMPOMEHUTH W JI03BOJIUTH
CIIOpa3yM O TIPUTBOPY.

O nputBOpy Tpeba OUTH OJUTYUEHO MOCEOHUM PEIICHEM, a CTaB TYXKHOIAa O TOMe Tpeba
na ce Halle m y oOpaznoxemy mpecyne. [loceban mpoOiieM, aii TEXHWYKE TPHUPOJIE, jecTe
MUTamke ypadyHaBama nmputBopa. [lomro cyx y npecyau Tpeba aa pely U MUTamke ypauyHaBama
MPUTBOpPA y U3PEUCHY Ka3Hy 3aTBOpa, a Y TOM MOMEHTY HHj€ IO3HATO Ja Jin he ucTu OuTH
YKUHYT, cMaTpa ce Ja je HajO0osbe peliene Aa Cyl MPUINKOM 00jaBbUBamba Mpecy/ie HaBeIe /a
ce y M3peueHy Ka3Hy 3aTBOpa ypadyHaBa BpeMe MPOBENICHO Y IPUTBOPY, TIOYEB O] AaTyMma Kaja
]€ OKpUBJBEHU JIMIIICH CJI000/€ Ma 10 OJITyKE CyJ/la O IPUTBOPY, YUME C€ HE MPE)yAULINpa OJITyKa
0 TIPUTBOPY, @ jaCHO je PeIIeHo Kako hie ce ypauyHaTH IIPUTBOP y KazHy. "

Ha kpajy pa3matpama 0 IpUTBOPY, HAKO CE€ Paau O MPECYIN Koja je JOHEeTa Ha OCHOBY
Cropasyma o CBEJ0UYeHY OKPUBJHEHOT, Tpeba HABECTH J1a j€ Y CYACKO] MPAKCH 3ay3€T CTaB Ja He
MIPEJCTaBJba CMETHY 32 MPHUXBATAlkE CIIOpa3yMa YMIH-CHHIIA JIa CYy C€ TYXKHJIAIl U OKPHBJHCHH,
MpeJl CBUX JPYTUX eJleMeHara, Cropa3yMmeld U Ja OKpHUBJ/beHH Hehe TpakuTu HaJOKHAIy 3a

BpeMe Koje je MPOBeo y MPUTBOPY U JIa Ce TOr mpasa oxpuye. ™

0 '3 Buntena Bummer cyna y beorpaxy, 6poj 83, 2013; V. Delibasi¢, Plea Agreement, 270-271.

431 M. JankoBuh, Has. oeno, 154.

2 TIpaBHo cxBatame IToceGHEX ofe/bema Bumer cyna y Beorpamy, Bunren Bumer cyna y Beorpamy, 6poj 82,
2013.

3 A, Tpeutmes, Juneme y npuMenu cnopasyma o npusHarey Kpusuunoz oeid, 255-256.

34 Pememe Burer cyna y beorpany, Onespeme 3a patHe 310unHe cTp.1oB.op. K.ITo2 6p. 4/12 ox 15. janyapa 2013.
TOJIWHE.
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3.8. IIOTIIMC CTPAHAKA U BPAHHUOLA

Ha xpajy, nocnenmu eneMeHT cropasymMa O IMpHU3Hamhy KPUBHYHOT Jieja jecTe MOTIUC
cTpaHaka u Opanuoua. MehyTum, yKOJIHMKO je JOILIO JO CHopa3ymMa U O MMOBHUHCKONPABHOM

3axTeBY, cMaTpamo Aa u omrrehenu Tpeda Ja MOTIHUIIE CIIOPa3yM.

4. PAKYJITATUBHU EJIEMEHTH

[Topen onmcanux 00aBE3HUX €lIEMEHATa, CIIOPa3yM O MPU3HAKY KPUBUYHOT Jelia MOXKe
1a CaJipXKu U TpH (haKyITaTHBHA:

1. wuzjaBy jaBHOT TY>KHOIIAa O OJYyCTajarby OJf KPUBUYHOT TOIEHA 3a Jelia KOoja HUCY
oOyxBaheHa criopazymowm;

2. W3jaBy OKPHBJBCHOT O IpHXBaTamy obOaBe3e m3 wiaHa 283. craB 1. 3KII-a, mox
yCJIOBOM Jia pupona obaBe3e oMoryhasa J1a ce 3alo4YHe ca BeHUM H3BPLICHEM IIpe
MOJTHOILICH>A CTIOpa3yMa Cy1y;

3. cmopa3yM y Morjeny MIMOBHHE IMPOUCTEKIIE W3 KPUBUYHOT Jeja Koja he Ouru omysera
O]l OKPUBJBEHOT.

PagHoM Bep3ujoM je U OB/ M3BPLICHO MPELU3UpPABE, alld caMO y HOCIEIH0] TauKH,
rae je O6uno mpeaBuheHO @ ce paaM O CHOpa3yMy y IMOIJIeLy MMOBUHE IPOUCTEKIIE W3
KpUMHHAJIHE aKTUBHOCTH, KOja MOX€ OUTH Ofy3eTa Mo MOceOHOM 3aKOHY, a OMO je moaar u

YCTBPTHU CIEMCHT, O KOMC CMO I'OBOPHJIH, TO jGCT, HMOBHUHCKOIIPpAaBHU 3aXTCB.

4.1. OAYCTAJAIGE JABHOT TYKUOLA O KPUBUYHOT TOBBEHA 3A
KPUBHUYHA JEJIA KOJA HUCY OBYXBA'REHA CIIOPA3YMOM O
NMPU3HABY KPUBUYHOT JEJIA (CIIOPA3YM O ONITYKHUILIN)

CriopaszyMm 0 pu3Hakby KPUBHYHOT JIeJIa y CPIICKOM KPUBHYHOM IPOIIECHOM NIPaBY HHjE
nonesbeH Ha Bpcre. Y 3KII-y je ommcaH jequHCTBEH criopasyM (NpH 4eMmy OBje He yOpajamo
CIopasyMe O CBelOuYeHhy OKPUBJBEHOI M ocyheHor, kao Harogle mpen CHelHjaTHuM
olleJbemuMa). MehyTum, TeopeTcku MOXKEMO Ja M3ABOJUMO TPU BPCTE CIIOpa3yMa O MPU3HABY

KpUBHYHOT Jiena. To cy: cnopa3yMm o Ka3HH, CIIOpa3yM O ONTY>KHUILIM M CIIOPa3yM O CBEAOYEHY.
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Cropa3yM O Ka3HHM, OJHOCHO O KPWUBHUYHO) CaHKIMjH, IPEICTaB/hba TPAJAULIUOHATHA H Y
VIIOPETHOM IIpaBy HAjBUINE 3aCTYIUbEHU OOJHMK CropasyMa O NpPHU3HAKY KPUBHYHOT Jeja.
Criopa3zyM O ONTYXXHHIIM TpPEACTaBba JPYTrd BeoMa BaXkaH OOJIMK CIOpa3yMeBamba OKPUBJHEHOT
ca TYXHOIIEM O YCJIOBMMa 3a MpH3HAKE HM3BPIICHA KPUBHUYHOT Jena, Iae he OKpUBIbEHH
MPUJIMKOM TIPEroBopa, mopen ybOnaxeHe ka3zHe, mohu na mobuje m OeHedulrje y Be3HW ca
ontyxHHuIOM. OycTajame jaBHOT TYXKHOIA 0] KPUBUYHOT IOEHha 32 KPUBUYHA JIella KOja HUCY
oOyxBaheHa crmopa3ymMoM TmpejcTaB/ba (aKyITaTUBaH EIEMEHT CBaKOT clopa3yma, M TO
HajOUTHUjU (paKynTaTUBHH e1eMeHT. [Ipyrum peunma, oBzie ce paau O CIIOpa3yMy O ONTY>KHHUIIH.
bume ce obOaBesyje TyxKuial Ja OIyCTaHE OJ KPUBUYHOT TOHCHA 33 jEJHO WIH BUIIC
KPUBUYHHX Jela, WU J1a yOIaKu ONTYKHUILY 1ajyhu KpUBHYHOM neiy Olaxy KBaluduKaiujy
npemMa KpuBHYHOM 3aKOHHKY, JOK OKPHBJBCHH NMPHU3HAje M3BPIICHE APYTUX KPUBHYHHX JEIIa.
[Tpunukom HaOpajama eleMeHara Cropasyma, 3aKOHOJaBall OBaj €JIEMEHT CBpPCTaBa Ha CaM
MOYETaK, U3 4yera Moxke na npomsahe 3akipydak ga ce cmarpa o6aBesHMM. OUHUTIIEHHO je,
MehytuMm, na Huje Tako. CropasyM O ONTYXHHIM MOXE OWTH 3aKJbydyeH CaMO Yy OHHM
cllydajeBUMa KaJa je M3BPIICHO BUILE KPUBUYHHUX JETa, jep Ce O/ TOmhCHAa 3a BUIIE KPHBHYHHUX
nena Moxke oxycraTi. OBaKBUM CIOPa3yMOM CE€ MOpa OyCTaTH OJ] HEKUX KPUBHYHHX JEIIa, jep
YKOIIMKO OM cBa KpuBHYHA Jena Omina oOyxBaheHa cropa3ymoM, Taja ce He OM paguiio o
CIOpa3yMy O ONTY>KHUIIH.

OBa BpcTa crnopazyMa Io3HaTa je y YIOpeIHOM IpaBy JOII OJf HaCTaHKa CIopasyma y
Cjenumenum Amepuukum [Ip>xkaBama. Y OBOM IpaBHOM CHCTEMY OBa BpCTa criopazyma ce,
yIJIaBHOM, MPEANiaXke OJ] CTpaHe oJI0paHe y MOCTYIKY, Y CIy4ajeBUMa Kaja OCHOBHA ONTYKHHUIIA
caJlp’)kKu pelaTMBHO BUCOK JOBM mpar kazHe. CriopazyMmeBame O ONTYKHHUIM ce Joraha uza
3aTBOPEHMX Bparta, TaKo Ja Cyl O TOMe He 3Ha HumTta. OnryxHuUIa Kojy he Tyxwunam na cacraBu
canpkahe caMo OHO O YeMy Cy Ce CTpaHKe JOTOBOpHWIIE, YAME C€ INTHUTH TajHOCT OBOT Jeia
MOCTYIIKA. Y JAPYrOM aHIJI0-aMEpUYKOM IIPABHOM CHCTEMY, €HITIECKOM, CIIOPa3yM O ONTYKHHUIH
He nocTtoju. CBaka ONTYKHUIIA MTPOJIa3U BUILIECTPYKY KOHTPOIY, Ta je TyXKWiall oHeMoryheH na
cacTaBjba OITYXHHILY TIO COIICTBEHOM Haxoljemy W pe3yiTaTHMa IMPeroBopa. 3a pa3jiuKy Ol
aMepuyIKor TpaBocyha, anu u mpaBocyha BemuKor Opoja ApYrux 3emMalba, y KOjuMa TY>KUJIall
CKyIlJba JOKa3e, cacTaBjba ONTYXKHHILY M 3acTyna je mpex cyioMm, y EHrieckoj je Taj mocao
nojesbeH u3Mmel)y monuimje, Ty>KunamrTBa U aaBokara. ONTyKHUIIA MOpa OATOBapaTH CTBAPHO

M3BPILIEHOM KPUBUYHOM Jeny. TyxXuial je He MOKe€ HUTH YOJaXUTH HUTH moomTputd. OHa
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MoOpa OJroBapaTH YWICHHWIIAMA KaKBE MOCTOjeé Y PEANHOCTH, INTO MPEICTaBJba jelaH O]
(YHIAMEHTATHUX [IPHHIAIA CHIIECKOT KPUBHYHOT IPOLIECHOT TpaBa.*>

Criopa3yM 0 ONTYKHUIM JIaje BeTUKa MperuMyhcTBa jaBHOM Tyxuoily. Bezan Hademom
JIeTaJINTeTa, jaABHU TY)KWUJIALl je TyXKaH Ja TOHU OKPUBJbEHE 32 CBa M3BpIICHA KPUBUYHA JEJa.
[Ipomop Hauena ONMOPTYHUTETa MEHAa OCHOBHE IIOCTAaBKE BE3aHE 3a TOHCHE YYHHHIIAIA
KpuBHYHUX jena. CriopasyM O ONTYXKHHIIM TpPEACTaB/ba YIPABO jeAaH O] Haj3HAYajHUJUX
npuMepa npuMeHe Tor Haudena. Kon mera TyKuial, Ha OCHOBY CTama y CIIMCY M Ha OCHOBY
uHpopManuja Koje je 100H0 01 OKPHBJHEHOT LEHH 1A JIM MOHYIUTH OKPHBJHEHOM CIIOPa3yM O
ontyxHuIH. M3 oBor nporctuye na he ce Ty uial KOPUCTUTH OBOM MoryhHouhy y HEKOJIMKO
ciyuyajeBa. IIpBo, TyXuiialp MOK€ MMaTH TEIIKOha y JTOKa3uBamby H3BPIICHA TEXKET O00JIMKa
KOHKPETHOT KPUBUYHOT Jiesia. Y TOM CIIy4ajy MOXe MOHYIUTH OKPUBJHCHOM MPEKBAIU(UKAIIN]Y
ONTY)XHUIIC Ha Jakimy (GopMy KpUBHYHOI jeia, y3 Onaxy kasHy. OKpHBJbEHU OM MMAo CBOjy
obaBe3y Ja MpHU3HA KPUBHYHO JIENIO 32 Koje he ra TepeTHUTH NPEeKBATU(PHKOBAHA ONTYKHHUIIA.
Jlpyr oGIMK CIopasyMa O ONTYXHHIE MOXEMO Ja MOBEXKEMO Ca KIay3ylIoM O capaitbi.’>
JloroBapameM capajmbe ca OKpUBJbEHOM, Koju he Tyxwmory aaru onpehene mudopmammje o
APYrMM KPUBHYHHMM JEJIMMa WA O CAYYECHUIMMA Y KOHKPETHOM KPHUBHYHOM JICNY, TY)KHUJIAII
CKJIalla Ca OKPUBJBEHUM CIIOpa3yM O capaamu. Ha Taj HaumH TyXuial MoXe jJa jaohe ao
KOPHUCHUX IOJIaTaKa M Ca3Hama, MITO 3HAYM Jia 32 BUCIPEHOT M CTPYYHOT TYXKHOIA OBa BPCTA

. 437
criopasyMa MOXe IPEICTaBIbaTH KOPHUCHO opykje.®

[Ipunukom ckilanmama OBOT CHOpasyma
TY)XKHJIAIl ¥ OKPUBJBCHU J0JIa3e y JIOJUP M ca caapkajeM ONTYXKHHIC KakBy he Tyxwuiar na
CauMHHU.

Cnopa3yM 0 ONTYXHHIIM, KaKaB 3aKOHOABAI] JUPEKTHO OMUCYje U U3PUUUTO JOIYIITA,
jecte Haroz0a y K0joj TY>KUJIAIl OJIyCTaje Of TOhEHha 3a JeTHO WM BHUIIE KPUBUYHUX Jiea Koja
Cy YUYUIE€HA, JOK OKPUBJbEHU MPU3HA]E U3BPILICHE IPYIHMX KPUBUYHUX Jeja. 3a KOja KpUBUYHA
nena he Tyxwunaln OANyduTH J1a HE TOHHU, a 32 Koja he TpakuTu MpU3HAKHE OKPUBIHEHOT je

(baKTPI‘IKO MATamke U 3aBucuhe O CBAKOI' KOHKPECTHOT cnyqaja. Yy CYUITUHH, CIIMMHUHUCAHA je

Moryha nmuiemMa OKO Tora Koja KpUBHYHA JieJla MOTY Ja IOJUIETHY OfycTajamy, Oyayhu ma ce

% 3. Baldwin, M. McConville, Conviction by Consent: A Study of Plea Bargaining and Inducements to Plead Guilty
in England, Anglo-American Law Review, 271, 1978, 272-273; B. bajouh, Cnopasym o npusnary kpusuye, 134.
% Kraysyna o capanmH je Gima perymucana oxpendama 3KII-a kojuma cy 6uite mporucane oapesoe o MoCTyIKY 3a
KpUBHUYHA A€JIa OPraHn30BaHOT KPUMHUHAJINUTETA.

1 E. Tonuuh, Jasuu MYdACUNAY Kao cybjekm 3aKmyuersa CnopasymMa o0 npusHamwy Kpueuye, 3aKOHUK 0 KPUBUYIHOM
nocTymnky ¥ japHo Tyxuiamteo (de lege lata — de lege ferenda), beorapa, 2009, 221.
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HEeKaJa Haroxba Morja 3aKJbyYHTH caMoO 3a Jena 3ampeheHa Ka3HOM 3aTBopa JO JIBaHAESCT
roguHa. Teopercku, amy NMPaKTHYHO W ETHYKH MOTIYHO je OWIO HENPHXBaT/FHBO PEIICHEC
0JlyCTajame TYKHOIIA O] TOkEHA 32 KPUBHYHO JIETIO 32 Koje je 3anpeheHa ka3Ha MpeKo JABaHaecT
TOAIMHA, aKO Cy OCTaJla KpUBHYHA JeJia Koja Cy MpeAMET Criopa3yMa HCIymhaBaja 0Baj yCioB. Y
JaHAIIKHOj PAKCH, KPUBUYHO JIEJI0, OJHOCHO KPUBHYHA JIeJIa O]l YMjeT KPUBHYHOT TOmbema he
JaBHU TY)KHWJIAIl Ja OjJycTaHe, OUTH JIaKIla KpUBUYHA JeJia, 0K he KpuBUYHA Jela 3a Koja he ce
OJUTYYUTH 32 KPUBHUYHO TOBCHE OMTH Texe mpupoje. OacTyname Of Havesa JIeTaluTeTa ce,
u3Mely ocranor, nmpaBaa U TUME MITO he OKPUBIJHEHH y CBAaKOM CIIy4dajy OUTH KaKibeH. Jpyrum
peunma, Hehe OMTH KaXXEEH 3a OHA KPUBUYHA JIeNIa 33 KOja HUjE€ MIPU3HAO U3BPIICHE U O] YHjer
j€ romema jaBHH TYXKHUIIAll OAYCTao, anu he OUTH KaXXieH 3a KpUBUYHA Jefia Koja je npuznao.**®
Mebhytum, He Tpeba 3a00paBUTH Aa ce OBJE paal O KPUBUYHHUM JIETMMa U3BPIICHUM y CTHLA]jY.
[IpaBuia 3a m3pulame Ka3He 3a KPUBHYHA JIeJIa M3BPIIEHA Yy CTUIAJy OOpaauiid CMO HEIITO
panuje. Byayhm na mpakca cymoBa Moka3yje Ja HEMa BEIUKE pa3jiMKe y KaXKmbaBamy 32
KPUBHUYHA JIeJIa U3BPIICHA Y CTHIA]y WIH Y MOTJENY KaKiaBama y Cclydajy Ja HEKO WM Heka
KpUBHYHA Jella He Oyay moJBeleHa IMOJ TOojaM CTHIIaja, W3BIAYUMO jOII jeJlaH apryMeHT Y
MIPUJIOT TIOCTOjakby CIIopa3zyMa o OHTY)KHI/IIII/I.439 OxpuBibenu he nodutn nomarHy OeHeduUIH]jy,
jep Hehe OMTH KPUBUYHO TOHCH 32 W3BPIICHO KPUBHYHO JIEJIO WM JIeNIa, a TYXuiall he pemuTu
jomr jenaH KpuBHYHM npeamer. KpuBuyna caHkmuja koja he OuTH u3peyeHa HHje OHUTHO
Jpyraddja oJl oHe Koja O cBakako OWJia U3pEYeHa Ja je U TO KPUBHYHO JI€J0, OJHOCHO Jelna,
om0 o6yxBaheHo criopazymom.

O mpuMeHHu cropasymMa O ONTYXHHIM Tpeba a00po BOIUTH padyHa Kako He Ou
JI0J1a31II0 JI0 pa3IMYUTHX BHJO0BA 370ynoTpeda. [IpBo, kana cyn nobuje copasyM O MpU3HABY
KPUBUYHOT JIeJia 3a KOju Tpeda Ja 1a ogo0perme, Cy/ He 3Ha 3a KOja KpUBHYHA JIeJia j& TY>KUJIall
0JIyCTao OJi KpUBHUYHOT TOmema. Kako Ou ce cMammia TyXHiauka nMCerqua,Mo cyny 6m, y3
CIOpa3yM Tpebdano MpeJOoYUTH YCMEHO U CBE HEONXOJHE MOAATKE BE3aHE 3a TAKBY TYXHOYEBY
omtyky. Cya Mopa uMaT yBHJ y TO J1a j€ JaBHU TY)KMJall OAYCTao OJf KpUBUYHOT TOHEHA 32

HEKO WJIM HeKa KpWBHUYHA JIea, a TyXuialr Tpeda ma aetabHo 00jacHH 300T KOjUX c€ pasjiora

%8 B. Bajosuh, Cnopasym o npusnarsy kpusuye, 172.

9 M. IIkyauh, Komenmap 3axonuxa o kpusuunom nocmynxy, 944.

0 Tyxnnauka qucKpenmja mpeacTaBiba w360p H3Mel)y JBa MM BHIIE Pellera Wk CMepoBa aejcTBa. Bume o mojmy
muckpenyje Buau y: b. banosuh, A. Mnuh, Tyorcunauxa ouckpeyuja y nocmynyuma nped mejyHapoOHUM KPUGUUHUM
cyoosuma, I1paBHa pujed, 6poj 23/10, 2010, 449.
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OJIITy4HO Ha Taj KopaK.441 Tu pasnosu Mopajy outn yOensbuBH 3a CyJ Kako Ou criopazym 10010
MPaBHY BAKHOCT. YKOJIMKO Cy/1 He OyJie CMaTpao ONpaBIaHUM TYXXKHOYEBE pasJiore, criopazym he
outn o10ujeH, a ctpanke he crehu MmoryhHoCT 3a OTHONICHE HOBOT CIIOpa3yMa.

YKOJIMKO Ma)XJbHBO MOTJIEAAMO OBY BPCTY Ciopasyma npumehyjeMo BeIUKy TYKUIauKy
muckpenyjy. Tyxunall oBie caM, lieHehu nenucXoaHOCT U CBPCUCXOTHOCT KPUBUYHOT TOBCHHA,
OlLICKYje J1a JIM J]a TOHU WM HE 3a oJpel)eHO KPUBUYHO /IO WM Jiejia. 3aKOHOJaBal My HU Y
JEIHOM 4YJlaHy HE TOCTaBJba TPAHHUIIE HUTH ycloBe. JenuHa rpaHuIa KOjy UMa jaBHH TY>KWJIall
TH4e ce (He)MOryhHOCTH TpoJiaKemha TaKBOT CIOpa3yma y IMPOIeCy CBOje BepHuQUKaiuje Ha
cyay. YIpaBo KOJ Cliopayma O ONTYKHUIIM TYKWJall MMa Hajiiupa oBianthema y 0HOCY Ha
CBE Jpyre BpPCTE CIIOpa3yma, 3HATHO IIMpa HETO IITO je TO Clydaj KOJA Cropa3symMa O Ka3HU U
criopasyma O capaJlbé KOJ KPUBHYHHX Jefla OPraHHW30BaHOI KpuMmuHanuTeTa. Kama jaBHM
TY)KWJIAIl MPUJIUKOM TIperoBapama ca OKPUBJHEHHM, MCTOM OJMEpaBa Ka3Hy, OH ce Kpehe y
TA4HO W JICHHUJIUPAHO 3aKOHOM IPOIMUCAHUM OrpaHuyemuMa. Koja cropasyma o ONTY)KHHUIU
TaKBHUX OrpaHHuCH-a HeMa, 300T Yera Ha OBOM I0JbY Tpeba Outu onpe3aH. YoBek je HecaBpIIICHO
ouhe u 31oynorpede cy yBek moryhe u morahajy ce, ayim ux Tpeba CBECTH HA HajMamy MeEpy.
OBzme ce pagy O jeJHOM IMOTIIYHO HOBOM IIPAaBHOM HHCTUTYTY y KPHBHYHOM IIPOLIECHOM
3akoHOJAaBCTBY y CpOuju, uija mpoIeCHA KYJITypa jOIll HHje HABHKJIA HA OBAKBa PEICHa, Ia e
Makap y MOYeTKY U He OUeKYyje BeJMKa ynoTpeda OBOT HHCTHTYTA.

Junemy y peryimcamy criopazyma O ONTYKHHUIIHM TPEICTaBba OAPEAHUIA ,,KPHBHYHA
nena koja HHCy oOyxBaheHa cmopaszymom®. Hamme, muTame jeé Ha KOJjU HAYUMH OJPEAUTH
KpUBHUYHA JieJa Koja HuUCy oOyxBaheHa cmopazymom. Kao mrto cmMo HaBenu, 0 OBOT 0OOIHKa
criopazyma Moxe JIohu caMo y ciiydajy Ja HECY cBa Jena o0yxBaheHa cropasyMoM. Ai OBJiE ce
[OCTaBJba JIOTUYHO MUTAWkE J1a JIM OKPUBJBEHUM U TYXKHWIAll MOpajy NpPeroBapaTd O CBUM
KPUBHUYHHUM JIeJMMa KOja j€ OKpUBJbEHH U3BpIINO0? OJTHOCHO, J1a JIM HEOMXO/IHA CBECT TYKHOLA O
0JlyCcTajamy O]l KPMBUYHOT TOHEHa 3a Koja kpuBu4uHa fena? [lo HameM MULIUBEHY, jecTe. JaBHU
Ty>KWJIall MOpa OUTH CBECTaH KOja je KPUBUYHA JIeJIa U3BPIINO OKPUBJEEHU M OBaj My TO Mopa
npu3HaTH. TeKk HakoH Tora je Moryh ojJycTaHak TyXHOLA OJ TOHmEHa 3a HEeKa OJf HHX.
ATICTpaKkTHO OJIyCTajame j€ He3aMUCIUBO. YKOJIUKO C€ TYXKUJIAIl M1 OKPUBJHECHU HE CIIOPa3yMe]y
OKO HEKOT WJIM HEKMX KPUBHYHHUX JieJla, HM Tajga TO/Ta KpUBHYHA jena Hehe OWUTH mpenMer

Cliopa3ymMma. AJ'II/I, Yy TOM cnyqajy TyXXWJIal IMOCTYyIa Mo Ha4uClly JICTAJINUTCTA, a HC OINOPTYHUTCTA.

“1 1. Huxomuh, Cmpanauxu cnopasym o kpusuyu, 122.
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To 3naum ga he Tyxwnai y Tom cirydajy OUTH QyaH Ja OKpeHe KpUBUYHHM roctynak. Jla imm he
U Yy TOM IOCTYNKY OUTH MOKPEHYTO CIIOpa3yMEBame Ca OKPHUBJHEHUM WIIA PEIOBHH TOCTYIAK
(aKTHUKO je MuTame.

o ommcane curyaryje he, y npakcu, perko mohu na mpohe. Hamme, cBaku OKpUBIEEHU
he, kama My ce IOHyIM MpHIIMKa J1a Oyae ocio0oheH 0] KPpUBUYHOT FOWEHa 32 HEKO KPUBUYHO
JIeJ10, TTOKYIIATH J]a TIOCTUTHE oJroBapajyhu norosop ca tyxuoneMm. Ha taj HaunH criopazym Ou
ce OJHOCHO Ha CBA KPHMBHYHA €/ M3BPIICHA y CTHIAjy" 2. OKPHBJGCHN HE OM HMao TEpeT Ha
nehyuMa y BUIy OMAcCHOCTH O] MOTEHIIM]AIHO HOBOT KPUBUYHOT TOMHCHA, a TYKHIIAI] OU PerIno
jom jeman KpuBw4HM Tipeamer. Opxae he ce, mak, Hajuenihe pajguTH O JIAKIIUM KPUBUYHHM
nenuma, 0K he Texxa KpuBHYHA Jelia TY)KUJIall Ja rnporecyupa. Ha taj HauuH he ce 3amTuTuTu u
Hama Mmasornpelhamma TpeTnocTaBKka O KaXmbaBamky 3a KPUBHYHA JIeJIa W3BPIICHA Y CTHIA)Y.
KonauHo, ka0 IITO CMO CIIOMEHYJIHM M KOJA BPCTE CIIOpa3ymMa O ONTYXKHHUIM Kajga TY>KUJIaIl
peKBATU(UKYje ONTYKHUILY Ha JIaKiy (JOpMy KPUBHUYHOT Jiejia, Kao JaKIie JOKa3UBY, U OBJIE j€
Moryh cruvan nocrynak. TyKuiam MoXke Ja 0OJyCTaHe 0J1 KpUBHYHOT TOHCHA 32 HEKO HITH HeKa
TEIIKO J0Ka3WBa KPHBHYHA JENla, a Ja MPOIecyrpa JIakine Joka3uBa jena. OBle je HeomxoHa
Kpajia OMPE3HOCT, jep y CIydajy OJIyCTaHKa jaBHOT TY)KHOIA OJ1 KPHBUYHOT TOMhCHa omTeheHn
HeMa MOTyhHOCTH J1a TIpey3Me KPUBUYHO FOWEHHE Y CBOjCTBY CYIICHJIN]apHOT TYKHOILIA, 11a Tpeba
GPIKIBMBO BOJUTH padyHa O 3allTUTH HErOBHX HHTepeca,*® nakie, IpeKo NMOBHHCKOIPABHOT

3aXTEBaA, OAYy3MMalkba NMOBHHCKE KOPUCTHU, HAKHAJIC HITCTC NI HCKE OJ] OCTAJINX MEpa.

4.2. YCJ/IOB/bABAIGE 3AK/bYYEIbA CIIOPA3YMA O IIPU3HABY
KPUBHUYHOT AEJIA JOAJATHHUM OBABE3AMA U3 Y/IAHA 283. CTAB 1. -
ITPUMEHA HAYEJIA OIIOPTYHHUTETA

4.2.1. Omnwra pa3maTpasa 0 J0AaTHUM o6aBe3aMa

[Topen pemoBHe oOaBe3e na NMpH3HA W3BPIICHE KPUBHYHOT JieNla, OKPHUBJBCHH CE Y
criopasymy, (akynTaTHBHO, MOKe o0aBe3aTh M Jla MCIYHHU jeAHY MM BHIIE Mepa Koje Ccy
npeaBuljeHe HauyelioM OINOPTYHUTETa KPUBUYHOI Tromema. OKPUBIBEHH C€ CHOpPasyMoOM O
MpU3Haky KPUBUYHOI Jeja MO)Ke o0aBe3aTh Ha HUCHymeme obaBe3a M3 wiaHa 283. craB 1.

3aKoHWKa O KPUBUYHOM TOCTYNKY, ajld MO/ YCJIOBOM Ja je, ¢ 003upoM Ha mpHupoay obOaBesa

“2 M. IlIkynuh, Komenmap 3axonuxa o kpusuurom nocmynky, 944.
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Moryhe 12 OKpHBIJBEHH 10 TTOTHOMICHA CIIOpa3yMa CyIy, 3all0uHe ca HCIymaBambeM odasesa. [1o
CTapoM pememy je Omio mnpeaBuleHO NPEBACXOJHO Jla OKPHUBJBEHH H3BPIIM 00aBe3e 10
MOJTHOIICHA CIIOpa3yma, ajau 300r camMe HHXOBE IPUPOAE TO jé YeCTO HEM3BOAJBUBO, T je
cBakako 0Oosba MoryhHOCT mpeaBuhame caMO HHUXOBOT 3allOYUbama. Y CBAKOM CIIy4ajy,
UCIIyBelhe 00aBe3e [0 IMOTHOIICHhAa Haroade mpencTaBiba joumr Behu aprymMeHT 3a HEHO
ycBajame. bynyhu ma 3KII-om Hmje mpeaBubeH Kpajlbi POK 3a UCIYHEHE OBHX 00aBe3a,
TI0CTABIBA CE TTUTAME KOje Cy MOCIIENIIE HeHCITY heiba 00aBe3a 0J CTpaHe OKpHBIbeHor.
Unanom 283. craB 1. 3KIl-a mponucano je cegam oBakBux Mepa. Heke ox mux cy

pernapaoHor KapakTepa, HeKe aIMMEHTAI[HOHOT, 3aTHM MEAUIMHCKOT U TICHXOCAHAIIMOHOT U
commjaaHor KapakTepa.” > Tako, OKPHBI/HEHOM CE MOKE HATOKUTH:

1. 1a OTKJIOHM IITETHY MOCIEAMIlY HACTATy M3BPIICHEM KPHUBHUYHOT JIEJIa WM J1a HAKHAJH

NPUYHBCHY HITETY;

2. 1a Ha payyH IpOIHMCAH 3a YIUIATy jaBHHUX IMPHUXOJa yIjlatu onxpeheHr HOBYaHM M3HOC,
KOjH Ce KOPUCTH 32 XyMaHWTapHE WU JIPyre jaBHE CBPXE;
na 00aBu oapelheHu IpyIITBEHOKOPUCHU WIIM XyMaHUTapHU pas;
7la UCIIYHH JTocTieNie o0aBe3e U3ApiKaBama;

Ja €€ NOABPTHE OABHUKABAKLY O AJIKOXOJIa UJIN OHOjHI/IX Aapora,

o g ~ w

Ja ce MOJBPrHE INCHXOCOLMjaJHOM TPEeTMaHy paad OTKJIamama y3pOoKa HAaCHIHUYKOT
MOHAIlIaka U
7. na u3BpiM 00aBe3y YCTaHOBJbEHY IPABHOCHAKHOM OJJIYKOM CYZa, OJHOCHO Ja MOUITYje
OrpaHuYeH-€ YTBPH)EHO MPaBHOCHAKHOM CYJICKOM OJITYKOM.

Kon perynucama oBux ozapenaba y unany 283. 3KII-a, oqfHOCHO KOA IpUMeHe Hayesa
OTOPTYHUTETA, OBE MEpE Cy MpeaBuljeHe 3a o/arame KpUBUUHOT FOBbEHha 32 KpUBUYHA JIeNla 3a
KOja je ImpoliMcaHa Ka3Ha 3aTBopa /10 IIeT ToA1Ha WM HOBYaHa Ka3Ha. Pok 3a u3Bpliewme obaBe3a
je Tmpe M3HOCHO IIeCT MecelM, a MpeM