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1. Aymop

Nwme u npesume: Tamapa DByphuh-Munomesuh

Harym u mecto pohema: 29. jyna 1981, Hum

Capnaime 3arocieme: aCUCTEHT 3a YKy rpahanckonpaBHy Hayuny obnact (HacnemHo
npaBo), [IpaBan akynrer YHuBep3utera y Kparyjesiy

11. /lokmopcka oucepmauuja

Hacnos: Orpannueme cio0oie 3aBeliTajHuX pacrojarama

Bpoj crpanuma: 440

bpoj cnuxa: //

Bpoj 6ubmmorpadcekmx mogaraka: 246

YcranoBa u Mecto rae je paa uspahen: [lpaBuu ¢akynrer YHusepsurera y Kparyjesiy

Hayuna oomnact (YIK): I'pahanckonpasna Hayuna oomact YK 347.67(043.3).

Mentop: ap HAparuna Xusojunosuh, penosuu npodecop [IpaBHor dakynrera y
Kparyjesiy

II1. Oyena u ooopana

Harym nipujaBe Teme: 29. 06. 2012.

bpoj omnyke u maTym npuxBaTama JOKTOPCKe auceprarwuje: 6p. 56/16 ox 13. 02. 2013,

Komwucwuja 3a orieHy mogoO0HOCTH TeMe U KaHIuaaTa:

np Hparuma XXuojunosuh, Banpenuu npodecop IlpaBHor dakynrera YHUBEp3uTETa y
Kparyjesiy;

np Harama CtojanoBuh, penoBau npodecop [IpaBHor dakynrera YHusep3utera y Humry u
np Huna Ilnanojesuh, nouent [IpaBHor dakynrera YHuBep3urera y Kparyjeriy

KomMucuja 3a olieHy TOKTOpCKe AucepTalyje:

np Huna IlnanojeBuh, penoBam npodecop IIpaBHor dakynrera YHUBEp3UTETA Y
Kparyjesiy

np Harama CrojanoBuh, penoBau npodecop IIpaBHor dakynrera YHupep3utera y Humry u
np Jenena Buauh Tpuunuh, Banpennu npocdecop [Ipasuor dakynrera y HoBom Cany

Komucuja 3a on0pany qOKTOpCKe AucepTalyje:

np Huna ITnanojeBuh, penosuu npogecop IlpaBHor dakynrera YHuBep3utera y
Kparyjesuy

np Harama CrojanoBuh, penoBuu npodecop IlpaBHor ¢akynrera YHuBep3urera y Humy u
np Jenena Bunuh Tpuunuh, Banpeanu npodecop IIpasuor dakynrera y HoBom Cany

Jlatym o0OpaHe nucepTanuje:
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YBO/J
I. 3HAYAJ TEME 3A HAYYHO UCTPAKUBAIE

C11060/1a je BPEIHOCHH eIEMEHT IPABHOT MopeTka’ U Moxe ce pehu na mpeacrasiba
Hajy3BUIICHU]Y JbYACKY BpeaHOCT. To je jemuHo J00po KOje YOBEK HE MOXKE Jia IMOCEeAyje aKko
ra He Jenu ca apyruMa. bynyhm na orpanmyaBa JbyJICKO NOHAIIame, MPABO CE jaBJba Kao
,HeCcI0001a“ ¥ OHO, MAKO TO HA NPBH IOIJIE] W3IJIea MPOTUBPEYHO, Tpebda Ja ypeau H
omoryhu ocTBapuBame c1000/1¢e YoBeka. [IpaBo u HHUje HUIITA APYrO HETO ,,JIOKYIIAj J1a Ce C
jeaHe cTpaHe, JUYHA W KOJIEKTMBHA Cl000/Ja 3allTHTH W INTO TMOTIYHH]E OCTBAapH, a
HCTOBPEMEHO, C Jpyre, Ja C€ pa3yMHO OTpaHWYM Kako HE OW HaIIKOJWJa HU YOBEKY HHU
I[pymTBy“.2 Cnobona ce cactoju y moBehanoj HOpMaTUBHO] U CBAKO] JPYTroj CaMOCTATHOCTH
cy0jekaTa mpaBa, WM YIOPaBO Ta CAMOCTATHOCT YWHM OWT HHUXOBUX HWHAWBUIYaTHUX U
KOJICKTUBHUX npaBa.3

Cgaka cio60/a, a 1 c1060/1a MMOBHHCKOIIPABHOT pacrojarama ojpa3s je nocrojehux
JIPYIITBEHUX OJIHOCA, T€ j€ FEHO 3HA4YeHe HE caMo CyOjeKTHBHO, Beh u leymTBeHo.4
Hopmupame MMOBHMHCKOMpPaBHUX OJHOCA MPENOCTaB/ba KHUXOBO IMOCMATpame Kpo3 HIMpU
KOHTEKCT Bianajyhux JpyIITBEHHX, EKOHOMCKHX, IPaBHO-TIOJUTUYKUX OJHOCA, KOjU
oTIpe/iesby]y BUXOB 3Ha4aj U ynory y ApymTtBy. Cno6o/1a HMOBUHCKOMPABHOT pacrojiarama

jemHo je o1 OCHOBHUX oOenexja rpahaHcKor apymTBa uirpalheHOr Ha TeMeby ayTOHOMH]E

.5
BOJbE (ITPUBATHOIIPABHE AyTOHOMHU]E).

Haueno ayroHommuje BOJbE je€ TEMEJBHO HAyelo CaBpPEeMEHHMX Tpal)aHCKOIMpaBHUX
cucTeMa Koje oBiamhyje TMOjeluMHIIa Ja TMpeay3uMa pasuduTe paiame Y IUIbYy
IpOy3poKoBama rpal)aHCKO-NIPAaBHUX IOCIENUIa W Ja CI000JHO pacrojia)ke CBOjOM
MMOBHHOM KaKo IPaBHUM HOCIOBUMA iNter Vivos, Tako ¥ MpaBHUM MOCIOBHMa MOrtis causa,
y rpanuiama oapeheHuM 3akoHOM. AyTOHOMUja BOJBE j€ ,,CBOjCTBO BOJBE Ja MOXE cama ceOu

na Oyzae 3akoH, M Kao TakBa je ,,TeMesb JOCTOJaHCTBA JbYJCKE MU CBaKe Jpyre yMHe

1V ommrroj Teopuju mpaBa pacnpocTpambeHO je ydeme Ja MpaBHH TMOPENaK UHHE HOPMATHBHH,
(hakTHYKK U BPETHOCHH €IeMeHT, a Oyayhu na ce 3akoHuUTOImNY yTBphyje OBHjame CBUX JIEI0BAa HOPMATHBHOT
1 (haKTHUYKOT, 3aKOHUTOCT CE jaBJba Kao meros moceban enement (D. Mitrovi¢, Uvod u pravo (Beograd: Pravni
fakultet Univerziteta u Beogradu, 2010), ctp. 208-209). BpenHocHu eeMEHT TPaBHOT MOPETKa, IMOpe] Mpasjie,
NPaBUYHOCTH, JPYLITBEHE CUTYPHOCTH M APYTHX BPEIHOCTH, HHBOJBHPA U CIIO00Y YOBEKA.

2 P. Jlykuh, Cucmem unosoguje npasa (beorpam: 1992), crp. 27.

® P. JIopkun, Cywmuna unousudyamux npasa (beorpamy/Toaropuma, 2001), crp. 297.

* C. Rajagi¢, Teorija nasledivanja — kao pravne ustanove (doktorska disertacija) (Zagreb: odbranjena
na Pravnom fakultetu u Zagrebu, 1958), ctp. 89.

® H. Brox, Erbrecht (KoIn-Berlin-Miinche: Carl Heymanns Verlag, 2004), ctp. 12;



npupone.® IlpuBaTHa ayTOHOMHja MPEICTABIbA CCCHIM]Y IPUBATHOT IPaBa H OCHOBHO
Haveno rpahaHCKOr Mmpasa, U MOopa3yMeBa JOMYIITEHOCT cI000JHE MHUIM]aTUBE TIOjeIMHIIA
y Kpeupamy rpalh)aHCKONpaBHUX OJHOCA Y MPAaBIy 3aCHUBAmba, MOTU(PUKOBAKA U MPECTAHKA
rpaljarckor mpasa.’

Cno6o/a 3aBemITajHOT pacoiaramka Kao u3pa3 MpUBaTHOIIPABHE ayTOHOMH]jE HacTana
jé Y pPHMCKOM MpaBy W IMPEKO MaHACKTHOT MpaBa, Ipelnia y CBE IMpPaBHE CUCTEME Kao
VHHBeEp3alHa TEKOBHHA HACIEAHOT mpaBa.” MecTo ¥ 3HA4Yaj KOjU ce CIOOOAM TeCTHpamba
MPHU3HAjC Y jJeTHOM MPABHOM CHCTEMY 3aBUCH 0] CKOHOMCKHX M TIPOU3BOTHUX OJHOCA jETHOT
IpymTBa Koju oxapel)yjy, Ipe cBera, KapaKTep CBOJUHCKOTPABHUX OJHOCA, KA0 U MPUPOIY
MOPOAMYHUX OJIHOCA W FHbUXOB 3HAYA] W jaUWHY MOPOJUYHHUX Be3a y Pa3IMUUTHM eTarama
npymrBerHor passoja.’ 3ato je mpu3HaBame CIOGONE TECTHPARa M IHEHOT 3HAYaja, M3pas
MIPABHOIIOJIMTUYKOT CTaBa JIPYIITBA MpeMa OCHOBHHUM HE CaMO IMPaBHUM, Beh W MOpaJHUM
BPETHOCTUMA Ha KOjuMa C€ TEeMeJbH JpymTBO. Y paomahoj mpaBHO] Teopuju ciio0oa
TeCTHpama paHHje Ce cXBaTajla Kao MOTYhHOCT M3MeHe 3aKOHCKOT HACIEIHOT pefa, paju
npuiaroljaBama HOBOHACTAIMM OKOIHOCTHMA U KOHKpeTHHM yeiosuMa.'® Jlamac ce
rnocmaTrpa Kao ,,MHCTPYMEHT yCIIOCTaBJbama MPAaBUYHOI OPETKA CYKIECH]je 3a Clydaj CMPTH,
Ka0 OCHOBHOT TIPABHOIOINTHYKOT [iJba HacieaHor mpasa“. '’

VY npaBHOj TEOPHjH C€ UCTUYE Ja j€ ,,TUTAlke OTPAHUICHOCTH WM HEOTPAHUUEHOCTH
cnobojse TecTHpama jelaH oOJf HAJOCHOBHHJUX M TPAKTUYHO HAJBAXHUJUX TMpodieMa
HacmeqHora mpasa.“’ Mako je maHac cnoGoja TeCTHpama MPOKIAMOBAHA KAO HAYEINO
CaBpPEMEHOI' HACJIETHOT MpaBa, HE MOXKE CE TOBOPUTH O HEOTPAHUUEHO] CI000/IU TeCTUpamba.
Yak ¥ aHTJIOCAKCOHCKO M aMEpPUYKO MPaBO KOje KapaKTepHIle IIUPE MOUMAEe 3aBEIITajHE
cioboe, He TOoApa3yMeBa HEOTpaHUUYEHY CiI000ay pacrojarama mortis causa, Beh cy
Pa3IMYUTH MEXaHU3MHU KOjUMa ce OHa orpaHnyaBa y GyHKIMJHU 3alITUTE OMIITEr HHTEpeca U
MIpaBHE CUTYPHOCTH.

W nopen 3Hauaja Koju ce Mpuaaje MpaBHUM I'paHUIlaMa 3aBelITajHe cli000/e, OBa TeMa
HUje Omiia mpeaMeT UCTpakuBamba OOMMHUJUX HAYYHUX PasioBa, HUTU MOHOrpadcke odpaze,

U3 4YCra Uu3BUpC HOTpe6a Ja 6}7)16 MpEeaAMCT HAYUYHOTI UCTpAXKUBaAbA. O CJ'IO60,I[I/I 3aBC€lITakba U

® Y. Kant, Memagpusuxa liyoopela, Capajeso, 1967, ctp. 199 u 203.

" P. Kosauesnh Kymrrpumosnh, Y600 y epahancko npaso (Humr, 2008), crp. 99; N. Gavella - V. Belaj,
Nasledno pravo, Zagreb, 2008, ctp. 25.

& S. Markovi¢, Nasledno pravo (Beograd, 1981), crp. 182.

* Ibidem.

10 B. Blagojevi¢, Nasledno pravo u Jugoslaviji (Beograd, 1983), ctp. 203.

1 1. Byphesuh, Hucmumyyuje nacreonoz npasa (beorpas, 2011), ctp. 33.

12 (Blagojevi¢, 1983), ctp. 202.



IEHUM MIPABHUM OTpaHUYCI-MMa KOJ HAC ce yoOM4ajeHo M3Jiaxe y yiiOeHHIIMMa HacJeIHOT
npaBa U KoMeHTapuma 3akoHa. C 003MpOM Ha MPUPOLY M HAMEHY OBHX pajioBa, OHU Ipe
CBera cajpKe TyMauema 3aKOHCKHX HOPMH, a TEOPH]CKU MPHUCTYI CaMO Yy OTpaHHYCHOM
obuMy Koju je oapeleH cBpxoM oBUX myOnukanuja. Camo je yTHIaj Hy)KHOT HaciiehuBama Ha
cio0oy 3aBemTama, Kao jeIHO OJ NpPaBHUX OrpaHUYea OBe ciobonxe, OMO TpeaMer
pacripaBe y 1Ba 0OMMHHja Hay4Ha paja. Y HaIIOj HACIEAHONPABHO] TUTEPATYPH, Y HAYUHUM
YJIaHI[MMa W Ha HAy4YHUM CKYIoBMMa, oOpahuBaHu Cy TMOjeIMHM CETMEHTH CJI000/1e
3aBelITama, HEKa hEeHa IpaBHA OrpaHWYeHa WIM HCTOPHjaT Cio00Je 3aBemTama Y
oapeheHMM HCTOPHJCKUM e€TamamMa pa3Boja Halle [pkaBe. YTMPaBO UWIEHHIIA Jia ¥y
HaCJEAHOMPABHO] JIMTEPATypH HEIOCTajy Jela y KojuMa Ou oOTpaHHuYeme Cio0oe
3aBEITAHUX pacrojarama Owio npoayOJbeHO U CBEOOYyXBAaTHO IPABHOTEOPH]CKU
aHAJIM3UpPaHO U OO0jallllbeHO, YMHU OBY TEMY aKTyeJIHOM U 3Ha4yajHOM Jaa OyJe npeaMer
HAyYHOT MCTPaXHBAaKka M CBECTPAHOT Caryie/aBama.

3Hadaj ¥ aKTYEIIHOCT OBE TeMe Takolhe ce oryiesia u y moTpedu ycarjaniaBama Halier
HaCJIETHOMPABHOT ypehewa ca eBpOIICKUM MPaBHUM TEHJEHIMjaMa, ToceOHo umajyhu y Busy
na je HeyckimaheHOCT y o0yiacTH HacJeIHOT IMpaBa 3HAuYajHO HU3pakeHa y chepu crmodoje

3aBEIITajHOT pacroJiarama.

1. {UJbEBHU U 3AJIALIA UCTPAJKUBAIHA

3aBelTame y HalleM HNPAaBHOM CHUCTEMY IPEACTaB/ba OCHOBHU HAYMH pACIIOJIarama
MMOBHHOM MOrtis causa, mTo €0 IPSO yka3dyje Ha TEOPUjCKOIPABHU M MPAKTHYHU 3HAYA]
cno0ojie 3aBEIITajHUX pacHojarama, a HapouYWTO HEHHX NpaBHHUX orpaHuuema. [la Ou
OTpaHHYeHa 3aBEIITajHE cI000/e OMiIa MCHPAaBHO NPUMEHUBAHA y MPAKCH U MPOU3BOIMIIA
KeJbeHa TMpaBHA JejcTBa 300T KOjUX Cy YCTaHOBJbEHA, HAJIpE je HEOMXOIHO Ja Ta
orpaHuyema Oy1y aZeKBaTHO 3aKOHCKH perynucana. [IpenycioB \muxoBe MpaBUIHE IPUMEHE
je, Takohe, ¥ MPaBUIIHO TyMa4yere MPONMCAHNX PAaBHUX OTPaHUUCHA, KaKo OW ce ocurypaia
HacJIeJHONPaBHA CYKIeCcHja, ajld U IPYIITBEHH LMJbEBU KOjUMa Ta OTPaHUUCHA CITYXKeE.

[usbeBM  MCTpakMBama HACJICAHONPABHOI HMHCTUTYTa OrpaHHYema C€1000/e
3aBEUITaJHUX  paclojiaramba Cy 3aTo  [OCTaBJbeHM y JBa  mpaBua.  Hajmpe,
HAayYHOUCTPAKMUBAYKU PE3yATaTH [0 KOJUX ce Oyae [OLUIO TyMauemeM IMO3UTUBHHUX
3aKOHCKMX pellelka ca CTaHOBUINTA BIaAajyhuX JOKTPUHAPHUX CTaBOBAa CaBPEMEHOT
Haclle/IHOT TpaBa, Tpeba na jJompuHecy YyuBpurhuBamy MocTojeher HaciaeIHONpPaBHOT
nopetrka. Ha myTy meroBe Jajbe U3rpalibe U OCaBpeMemaBama, U U3HAJaKeHe peniewma de

3



lege ferenda, 3Hauajan myTOKa3, CBaKako, MPEICTaBIbajy 3aKOHOJABHE pPEryJaTUBE IPYTUX
3eMajba, HAPOUHUTO OHMUX KOje CYy CPIICKOM 3aKOHOJABILY H JI0 caja Ouiie y30p y peopmucamy
rpahaHckor mpaBa. Y CB0jOj CBEYKYIIHOCTH, HAYYHOMCTPKHUBAYKU PE3YITATH IO KOJUX CE
Oyzie JOIUIO OBUM IIyT€M MOTYy TOCTY)KHTH HalleM 3aKOHOJABIly Kao CMEpHHMIA 3a
yckmahuBame HaclieqHONpaBHOT ypehema 3aBemTajae cino0oje ca EBPOICKHM IMPaBHUM
CTaHIapAuMa.

Jlpyriu mpaBall HCTpaXKHBama INPAaBHUX TpaHUIAa 3aBeIITajHe ciobojae je Ha
TEOPHjCKOM IuTaHy. Pa3ynraTtu HaydHe aHaIHM3e TEOPHjCKUX CXBaTama U 3aKOHCKE PETyIaTHBe
y HUCTOPUJCKOM pa3BOjy W YHOPEIHOM IpaBy, Tpeba ma omoryhe um3rpanmy nehuHULIN]E
cioboyie 3aBelTama, JIETCPMUHHCAKE HEHHX KOHCTHTYTUBHUX €JIeMEeHaTa W IPaBHOIO-
JUTUYKUX [UJbEBA KOJUMa CIIy’KU. Teopujcko rieauiTe Koje Oyne ycBojeHo, ouhe mosjasHa
OCHOBA 3a HAay4yHy KIacH(UKaIM]y OTrpaHHYEHa CJI000JIe 3aBeliTakha W CBEOOYXBaTHO
TEOPH]CKO-TIPABHO O0jaIllhehe BUXOBE PUPOIE, CaApKUHE, 0OUMa 3a7upama y CI000ay U

CBpXE.

I11. TTOCTABJBAIE ITPOBJIEMA NCTPAKUBAIbA

3akoHCKa pellema W TpaBHA IpakKca YONINTE, HEHCIpPIIaH Cy HW3BOp 3a
W3HATAXKEHEe M T0CTaBJbamkbe MpoliieMa CTPYYHUX M HAYYHHX HCTPAKWBama. YO04aBame
npobsieMa y 3aKOHCKOj PerylaTUBU M NMPHUMEHU 3aKOHCKHX pElIeHka Yy CYICKOj MpPaKkChu U
BUXOBO pellaBame, MOTY OUTH M YECTO Cy OCHOBA 3a YOIIIITaBaka M HOBA HayYHA Ca3Hamba.
Ha TuM MCKYCTBEHHM M CIO3HAJHUM OCHOBaMa MOXE CE TIOCMaTpaTH M cl1000/1a 3aBelITama.
Cnoboja 3aBeniTama je CJI0KeHa W BHIIECIIOjHA MPaBHA YCTAaHOBA U JIPYIITBEHA KaTeropwja,
ma ce MOXE M3y4aBaTH C Pa3IMYUTUX acrekara, Quio30(cKor, COIHUOJIONIKOT, MPAaBHOT,
TICUXOJIOUIKOT ¥ CJI. 3aTO y MocTaBajbamky npobiiema, Hajpe Tpeda oapeauT kakaB he OUTH
HAYYHOUCTPAXKUBAYKYU MPHUCTYII, IUCIHUILUIMHAPHU WIH UHTSPAUCIUTLINHAPHH.

Y 0oBOM pajy, HCTpakKUBame 3aKOHCKE perylaTuBe M Teopujcke rpahe o rpaHunama
3aBemITajHe cinobone, Ouhe orpaHUveHO Ha TPaBHU acrlekT. M y Tako CBeIeHMM MapruHama
OBa HaCJEIHONpPaBHA YCTaHOBA 3aJp)KaBa CBOjy KOMILUIEKCHOCT M BHIIECIOJHOCT, Ma ce
MIpaBHE TPaHMIIE CI000/Ie 3aBEIITamha MOTY IPOOIEMCKU PA3IMYUTO MTOCTABUTH.

[TocmaTpajyhu oBy ycTaHOBY ca MpaBHOT W TPAaBHO-TIOJUTHYKOT acleKkTa, Hajupe
Tpeba IaTu OArOBOpE KOja OTpaHUYEHA 3aBelITajHe c000/1e MOCTOje Y HAIlleM U YIIOPEAHOM

IpaBy. HOTOM, MyTEM KOMIIAPATUBHEC AHAJIIM3C W OCIalbhdlbeM Ha CABPEMCHA NOKTpUHApPHA



cXBaTama, Tpeda OIEHUTH Ja JIM je W y KOM TIpaBily MOTpeOHAa JOrpajma Haller
HACJICTHONPABHOI CUCTEMa y CEIMEHTY 3aKOHCKE PETyJIaTHBE O 000U 3aBelITamba.

Ha teopujckom miany moTpeOHO je nedHHHCATH KaTeropuje NMpaBHUX OTpPaHHYCHA
3aBenITajHe Cci000/1e, OIPEAUTH KPUTEPHjyME 3a HHXOBY KiIacu(UKalMjy U Ha Taj HAUWH
MOCTAaBUTH HAYYHHM CHCTEM H3JIarama Kao CTPYKTYpaJHYy OKOCHUILy OBOT HAay4dHOT paaa. Y
pa3paau TocTaBJbarba MpoliieMa HCTpakMBama Tpeda 3a CBAKO MPABHO OTPAHUYCHE TaTH
OJITOBOPE KaKBE je MPHPOJE, KAKBOT cajpikaja 1 oOMMa, KOju My je OCHOB U KOja CBpXa, T

KaKO ce IPaBHOTEOPHJCKU NIOUMa U 00jalllbaBa.

IV.NPEAMET UCTPAXKUBAIHA

N3abpanoM Temom u GopMylicameM MpodieMa HayqHOT UCTpaKUBama oMeheH je u
caM TIpeaMeT UCTpakuBama. HajormTeje mocMaTpaHo, MPeIMET HCTPaKHBama Cy NpaBHE
rpaHuIle c1000/Ie 3aBEIITajHOT pacnoiarama. bynyhu na ce cBaka mpaBHa HayKa OcCliamba Ha
MMO3UTHUBHO TIPaBO, TPEAMET HCTPAKUBama Ouhe KOHKPETH30BaH HA HAcIeIHOIIPaBHA
OoTpaHWYEHa 3aBEIITajHE c1000/1e TpeMa Mo3uTUBHOM TipaBy Cpowuje.

CBeoOyXBaTHO] aHAJM3U MPEIMETa HCTPAKUBAKA MMPEMa HaIleM MMO3UTHBHOM TIPaBy
HY)KHO MPETX0/IM U3yYaBamke U 00jalllibemhe c10001e 3aBelITama, 1a O ce HaKOH 00janTmemna
OpUpOJe ¥ OJUIMKa CBHX BpCTa TMPaBHUX OTPaHHYCHa, TEOPHjCKH  yoOnmumiia
HACJIC/IHOTIpaBHA OTPaHUYCHa KAa0 OCHOBHU TMPEJIMET HCTpakuBama. Ha OCHOBY THX
TEOPHJCKUX MTOMMama M 00jalllibeba MPeIMET HCTPpaKUBamka Ouhe HaydyHO MPE3CHTHPAH KPO3

cienehy CTpyKTypy U3Jarama:

1. CJIOBOJA 3ABELITAKA

Jla Ou ce NPUCTYMWIO aHAIW3W M HAYYHOM OOjallllbelhy HEHUX OTPaHHuYCHA
HEOIXOJHO je OMJIO MPEeTXOJHO OAPEAUTH caM IojaM ciioboje 3aBemiTamba. O Tora 1urta ce
cMaTpa CYIITHHOM 3aBelITajHe cl000Jie, KaKBe je MPHUPOJIE M KOJUM IPABHO-TIOJUTUYKHM
MJbEBUMA CIY)KH, 3aBHCH O0jallllbehe CYIITHHE W ONpPaBJAaHOCTH CBAaKOT HCHOT
orpaHuyema. 3aTo je Omino nmoTrpeOHO JaTtu JepUHHUIMjY clI000e 3aBelITama, Ha TeMeJby
CXBaTama Jla OHa MpE/ACTaBJba jellaH BUJ MCIIOJbaBamkba ayTOHOMHUja BOJBE 3a CIydaj CMPTH,
OJIpEIUTH HEHE KOHCTUTYTHBHE €JIE€MEHTe M O00jaCHUTH YCTaBHE rapaHIMje U JpPYIITBEHE
BPEIHOCTHU KOje ce ’hoMme mrTute. Ha 0OCHOBY yCBOjEHOT IIEAMIITA O 3aBEIITajHOj CI0001 U
aHaJM3e OJUIMKa IeHUX OTpaHUueHa, Tpedaso je n3Hahu KpUTEPHjyM 3a KJIaCU(PHUKAIIN]y CBUX

OTrpaHHU4YCH:a CJ'IOGOI[C 3aBClIITakba U TUMC IOCTABUTH CTPYKTYPAJIHC CIICMCHTC CUCTCMATHKCE
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u3narama. MU CMO Cce OmNpeleiyid Ja Kao TJIABHH KPUTEPHUjYM Y3MEMO KOHCTHUTYTHBHE
eneMeHTe jaeduHHIMje CIo0o0e 3aBelTamka, Ha OCHOBY KOjer CMO KIIacM(UKOBAllU CBa 3a
IBUX Be3aHa OrPAaHUYCHA U TAaKO M3rPAIIA CUCTEMATHUKY JIUCEPTAIIH]e.

3a pazymeBame 3aKOHCKE PEryJiaTUBE CaBPEMEHOT J100a W TCOPHJCKUX TJICIUINTA O
3aBeINTajHO] CI000M, OWIO je MOTPEeOHO HM3YYHTH W O0jaCHHTH FHCH HCTOPHjaT. 3aTo je
yYKa3aHO Ha 3aYeTKe TeCTAMEHTa M YKPAaTKO je MpHKa3aHa €BOJIyIHja CI000JE 3aBelITamba,
MIOYEB OJ1 CTapor 100a M pUMCKOT TpaBa, KaJ ci000/1a 3aBelTama U HACTaje, IPEKO CPEImber
Beka (KaJa MocycTaje), ca IMOCeOHMM OCBPTOM Ha CpPEIHOBEKOBHO CPIICKO MpaBo, 0
konupurarnmja XIX n XX Beka, y KOM IepHo/Iy pa3Boj ciio0o/ie 3aBeTama kpehe yznasHom

JIUHUJOM.

2. O'PAHHUYEHE CJIOBOJE CAYUHABAA 3ABEIITABA

TecrameHTapHa CHOCOOHOCT OCTaBHOIlAa OCHOBHA je TPETIOCTaBKa CadyUhaBamba
MyHOBaXXHOT TecTtameHTa. OjpehuBame JOWE CTApOCHE TpaHUIE, Ka0 HEHE O0jeKTUBHE
KOMIIOHEHTe, U JeduHHCamke CIOCOOHOCTH 3a pacyhuBame, Kao HEHOT Cy0jeKTHBHOT
elleMeHara, TUPEKTHO YTWYe Ha MpH3HAWke CJI000Je 3aBelITaka M HHEHOT JOMaIliaja.
Hentpanau je mpoOiiem AedUHUCATH HAJHIKY CTApOCHY TPaHMILY, 3aTO IITO TPEICTaBJha
00jeKTUBU3UPAHU CYOjEKTHBHH YCJIOB, a aKO C€ BHCOKO OJpEIH, MOKE HEOIpaBIaHO
OTpaHWYUTH cio0oay 3aBemTama. [Ipobnem nedurHKUCama OTcera 3aBeliTajHe CIIOCOOHOCTH
CBOJIM CE Ha MHTAmkhE Ja JIM MaJOJCTHUM JIMIUMa Tpeba MPHU3HATH MPAaBO 3aBEIITAjHOT
pacrionarama. Ha 0a3u n3ydaBama OBOT MMPOOJieMa, HACTOjallo C€ pa3pelIuTH MUTAKkE JIa JIH
3aBElITajHy CIIOCOOHOCT Tpeba M3jeTHAYUTH ca MOCIOBHOM WJIM TaK CTEIIEHOBATH IO YIIIEAY
Ha TOCJIOBHY CIIOCOOHOCT M OTPAaHMYHMTH je MpeMa pPa3IMYuTUM KpUTepujyma (HIp. Y
norJjiely oOMMa pacroJjararma, y Morjeny 3aBelTajHuX GopMHU KOje MaJIOJIETHOM JIUILY CTOje
Ha pacrmojaramby, ¥ CIl.), WIM je NaK ypeauTH Kao MyHY 3aBelITajHy crnocoOHoct? VY
YIIOPEHOM IPaBy MOCTOj¢ TPU KOHIIEHIIHjE 3aBEIITajHE CIIOCOOHOCTH MAJIOJIETHUKE, KOje CY
KPUTHYKH carjie/iaHe, a O ce Ha TMM OIleHaMa M3BpIIMJIa aHalu3a U BPEIHOBaWkE Bakehnx
3aKOHCKHUX PeIleha.

[Ipu pemaBamy MOCTaBJbEHUX MpoOlieMa MOpa ce UMATH y BUAY MPaBHOMOIUTHUKH
IIUJb KOJU C€ HOPMUPAKkEM KOMIIOHEHTH 3aBeIlITajHE CIOCOOHOCTH HACTOJU MocTuhu, Kako Ou
ce yCIIOCTaBWJIa paBHOTEXKa M3Mel)y 3alTuTe MHTEpeca 3aBeITaola Kao MojeIMHIA U BeroBe
MpUBATHONIPAaBHE AayTOHOMHJE, M 3alITUTa OMIITHX, APYIITBEHWX HHTEpeca U TMpaBHE

CUT'YPHOCTH.



Y nomeny crnobone caummaBama TECTAMEHTa, 3a onpehuBame rpaHuna ciodome
3aBellTama jOlI Cy 3Ha4YajHH KBAJIMTETH BOJbE 3aBELITAOLA M TyMAueHhE TECTaMEHTa, KOJ
KOjer cy moceOHO 3HavajHa OMYyHCKa MpaBWiia TymMauewa. M3 yria octBapema u ahupmanmje
cnobojie 3aBellTama, Tpeda aHAIM3UPATH M MPEHCIUTATH 3aKOHCKA MpaBHia O TyMaycwy,
OCOOWTO CYIICHIMjapHO TMpaBUIO Koje ¢aBOpU3yje 3aKOHCKE HACJICTHUKE, KAaKBO je

3aCTYyIJbEHO y CPIICKOM IIpaBYy.

3. YTHUUA] TECTAMEHTAPHE ®OPME HA CJIOBO/1Y 3ABELLITAKBA
3aBemTame MpeIcTaBba CTPOro GopMajaH MpaBHU MOCaA0, MTO 3HAYM Aa Gpopma uMa
KOHCTUTYTHUBHU 3HAuaj, U y Cllyyajy HEHOT HEMOIITOBama, 3aBelliTame he Outu HeBaxkehe.
[ToTpeba 3a cTporum 3axTeBuMa (opMe 3aBellTamba U3BUPE U3 HETOBUX OCHOBHUX 00enexja
Kao jeTHOCTPAHOT, JOOPOYMHOT MPaBHOT Mocia MOortis causa.

[MuTtame GopmaHOT OrpaHHWYEHA 3aBEIITA0YEBE BOJHE MOpPA CE MOCMATpaTH ca JiBa
acreKTa: ca acnekra Opoja 3aBelITajHUX 00JIMKa KOJU CTOje 3aBEIlTa0lly Ha pacoJiaramy U ca
acreKTa MpoIMucaHuX yciaoBa (opMe Koju Mopajy OMTH HCIIyHEHH KOJ CBAKOT MOjeIUHaYHOT
obOnuka 3aBemrama. Behu Opoj mpomucanux (GopMH 3aBelITamkba KOje CTOje 3aBEIITA0Iy Ha
pacronaralkby HJE y TPWIOT IIUPOj CcI000aM 3aBEIITAjJHOT pacrlojiaramba W H3pa3 je
MIPaBHOIOJIMTHYKKX 1TUJbEBA KOJU Ce TponucuBameM hopme xene moctuhu. Ca apyre cTpaHe,
OpOjJHUJU W CTPOXKH 3aXTeBU (PopMe KOJ KOHKPETHE 3aBelTajHe GopMme cykaBajy cio0omy
3aBELITAJHOT pacloJjarama.

W3 mnomeHyTHX pa3iora, HEONXOJHO je KOMIIAPaTHUBHO IIOCMAaTpaTH pelleHmha
€BPOKOHTUHEHTAJIHUX 3e€Majba y Moryieqy Opoja U BpCTa HOPMHUPAHUX 3aBELITAJHUX (popmu,
Kao U (OPMAITHOCTH KOj€ MOpajy OUTH HUCIYHEHE Yy CBAaKOM KOHKPETHOM CIIy4ajy, ¥ JaTH
KPUTUYKU CyJ O IO3UTHBHONpPABHUM pellelkrMMa y HameM mpaBy. IlpaBHu aumutu
3aBelITajHe cI000/1e ce MOpajy aHAJIM3UPATU Ca CTAHOBMILTA CBAKOT OJ1 eJIeMeHaTa KOju YMHe
3aemitajHy ¢opmy. Ca Tor acmekra Tpeba aHanu3upaTH MpHUBATHE 3aBeliTajHe (opme
(omorpadcko, anorpadcko, YCMEHO M 3ajeJHUYKO 3aBEIlTame), U jaBHE 3aBellTajue (opme
(HOTapcKo, cyacko, Mel)yHapo1HO, KOH3YJIapHO U BaHpE/IHA jaBHA 3aBEIITambA).

IloctaBsbeHN MpoOOJIEM ce KOHKpEeTH3yje Kpo3 aHajau3y MOoTpede peBHIMpama
nocrojehux 3aBenTajHox (GopMu Kako OM ce mpuiaroansie NpaKTUYHUM IoTpedaMa 4oBeKa 1
npaBHOT mnpoMera. Pa3marpa ce eBeHTyasHa moTpeba yKHJama MOjeJMHUX 3aBEIlTajHUX
o0nuka Koju cy npensuleHu BaxkehuMm MpoImucHMa, a peTKo ce MpUMEBmY]y y Mpakcu (Kao
IITO je ciy4yaj ca BOJHUM M OpoJICKUM 3aBemTameM). CarienaBa ce onpaBaaHOCT 3abpaHe

caunibaBamkba HEKMX OOJMKa 3aBellTama Yy TNO3UTUBHOM IIpaBy, KaoO MITO je cnyqaj ca
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3ajeIHNYKUM 3aBelITameM. HapounTo ce KpUTHUKM MPHUCTYIA aHAJTU3U YCMEHOT 3aBelITama
Koje oTBapa MoryhHOCT 3a 31m0oynoTpede y mpakcu U ykaszyje Ha Moryha peniema y morieny

HOpMHpamka BAaHPEIHUX, OJJHOCHO M3y3€THHUX 3aBEIITAJHUX (POPMH.

4. OTPAHHUYEHE CJIOBOJIE OJIPEBUBAA CAZIPYKUHE 3ABEIITAA

CanpxuHa 3aBemTama Mopa Outu moryha m no3BosbeHa. To 3HauM aa ce Hapenoda
MOCIIEIIbe BOJHE MOpa OJHOCHTHM HAa OHO IITO jeé OCTBApJbHUBO, IITO CE MOXE peaHO
WCIYHUTH, W HAa OHO WITO je JOMYIITEHO Ca CTAHOBHWINTA jJaBHOT IOPETKAa, MPUHYIHHX
npomnuca u 1o6pux obuuaja. [Ipodbrnem nedunrcama rpanuia 3aBemTajHe cio00e y Moriaeay
oapehuBama caapKIHE 3aBEIITaJHUX paciojiaramba CBOJIM CE€ yIPaBO Ha MUTame opehuBama
MIPAaBHUX KPUTEPHjyMa JIOMYIITEHOCTH, OJTHOCHO HEJIOMYIITEHOCTH T€ Ca/lp>KUHE.

JomymTeHa caapXWHA 3aBENITAjHUX pacrojiarama ce KOHKPETH3Yyje, Hajupe, Kpo3
nepuHHCcame MpeIMeTa 3aBellITajHOT pacroarama, oJpehuBame Kpyra Jua y 4ujy KOpUCT
3aBemITajal MOXe CII000JHO pacrojlaraTH 3aBelITalkeM, Kao W Kpo3 jAeduHucame
JOTMYIITEHUX HaunMHa (MOJAJIUTETa) MOCTaBJbamha HAacIEIHHKA OJf CTpaHE 3aBellTaolla. 3aTo
he y oBoM neny mucepraryje OUTH UCTPKEHH U Je()UHHUCAHHW TIPAaBHU OKBHUPH 3aBEIITAjHE
ci1000/1e, TOCMATPaHO ca CTAHOBHIITA CBAKOT OJ1 OBUX €JIeMEHaTa Ca/IpiKUHE 3aBEIITamba.

[Ipenqmer 3aBemTajHOr pacrojaramka je IpBa JIETCPMHUHAHTA TPABHUX OKBHUpA
JOTMYIITEHE CaapKWHE 3aBemTajue cioboxe. Jlebunumcame momymTeHe caapKuHE
3aBEIITajHUX pacroJiaramba y OWTH je Be3aHO 3a oJpehuBame Kpyra JHia Koja MOTy OUTH
MOCTaBJbEHA 332 YHUBEP3aJHE W CHUHTYIIapHE CYKIIECOpE BOJHOM 3aBemiTaorna. Pasyme ce na
MOryhHOCT WMEHOBaWka YHHMBEP3JIHOT CyKIlecopa MO CJI00OJHO] BOJBM 3aBEIITAoIa
MpeACTaB/ba HACJICAHONPABHO oOBjamheme Koje Haj0o/be oJpakaBa IIOCTOjalkbe WIIH
HEMOCTOjarke 3aBeliTajHe cinobone. YmpaBo y HUbY JAePHUHHCAKA TpaHUIA 3aBElITajHE
ci1000/ie y OBOM HEHY JIOMEHY, pa3Marpajy ce MpaBHAa OTpaHUYCHa CTHIAaka KOPUCTU M3
3a0CTaBIITHHE OJI CTPaHE MOjeJAMHUX KaTeropuja juia (Kao IITO Cy 3aBEIITajHU CBEIOIH,
nuna opnamheHa Ha caulbaBambe jaABHUX OOJIHMKA 3aBEIITAba U JIP. ).

3a onpehuBame oOMMa 3aBeliTajHe c1000/1e 3HaYajHu CYy U MOJATUTETH MOCTaBIbamba
HAcJeTHUKa KOjU 3aBEIITAaolly CTOje Ha pacmoiarawy. Y paay he OuTH aHanmu3zupaHe
MOTYRHOCTH CYKIIECUBHOT U CYICHAMjapHOT TOCTaBJbala HACIEAHHKA, OJHOCHO OOWYHA U
¢dunenkomucapHa cyncturynuja. CpeauinTe HaydHe aHaJIu3e y OBOM jeiy Ouhe negunHucame
TpaHUlla JOMYIITEHOT YCIOBJbAaBalha CTUIAFba HACIECTBA HACTYMAameM CYICTHTYIIMOHOT
ciydaja (ycimoBa, poka, CMpTH Hacle[HHKa), MoceOHO y KoHTekcTy [IpenHanpra rpahanckor

3aKOHMKa KOJUM ce Tmpeasubha yBoheme jenHor BuAa (PUIEHKOMHUCApHE CYICTHTYIIH]E.
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AHanM3a TEOPUjCKHX CXBaTamba U YIOPEIHOI MpaBa, Tpeba Ja omMoryhu 3ay3umame craBa
KOje Ce CXBaTame (PUICMKOMUCAPHE CYIICTUTYIIH]e MOXKE CMaTpaTH CaBPEMEHUM M Ca00pa3HO
TOME, OLIEHY MO3MTHUBHOI TIpaBa W MPEUIOr 3aKOHCKOT peIleHkha 3a MOJICPHHjEe HACIICIHO

IpaBo.

5. CJIOBO/JIA OTIO3UBA

Peanne rpanuie cio6ozae 3aBenTama He MOTY C€ OJIPEIUTH Oe3 TI03HABAA M aHAJIH3E
3aKOHCKHMX OJpeJHMIIa cl1000/€e Omno3uBama 3aBeliTamba. ONo3uB TECTaMEHTA j€ HajBEpHUJU
u3pa3 ciao0o0je 3aBeliTarkba M 10 CBOjO] MPUPOAM TPEACTaBsba jelaH BHJ paclojiarama 3a
cinydaj cMptd. byayhu na je KOHCTUTYTHBHU €JIEMEHT cl000/e 3aBelTama, Tpeda opeauTu
10jaM M yCIIOBE 3a MOCTOjar-€ MyHOBAXKHOT OMO3MBA, KA0 W MPABHO JEJCTBO HA MPETXOTHO
CAauMIbCHO 3aBelTame. JleTepMUHHCAame YCIIOoBa IYHOBKHOT OIO3WBA  3aBElITama
YCIIOBJACHO j€ HAUYMHOM OINO3MBama KOje 3aKOHOJaBall JOMyIITa. 3aTo INTO OJ HadyWHA
OTo3WBama KOje 3aKOH J03BOJbABA, 3aBUCH IpPaBHA CHTYPHOCT W JOMAIlla] 3aBeIlTajHe
ciobojsie, HeomxoaHO je oOjacHUTH (opmanHe, HedopMaiaHe W JApyre Moryhe HauuHe
OTIO3MBaKa 3aBECIITaka, CTaBJhajyhu y KWKy HHTEPECOBamA U ,,3aKOHCKHU OTIO3UB‘, KOJH CE Y
YIOpEAHOM TMpaBy YyCTaHOBJbAaBAa 3a Clydaj IpecTaHKa Opaka M APYyrux IMpPOMEHa Yy
MOPOAUYHUM MPUITMKAM 3aBELITaola.

3a ocTBapeme ci1060/1e 0M03KBa 3aBEUITamha OCHOBHO j€ MUTake KaKO YPEIAUTH OJTHOC
n3Mely TOIHMjer M NMPETXOJHOT 3aBEIITama, MOCeOHO Y CIIy4ajeBUM KaJ HHUje CACBUM jacHa
HaMmepa 3aBeliTaola Ja IMPEeTXOJHO 3aBEHITalkhe¢ CTaBM BaH CHAre, WIM Kaj OIO3UB HHjE
U3PUYHT, a MOCTOJU MPOTUBPEUHOCT ojpeaada MpeTXOAHOT U JOIHHUJEr 3aBeliTamba. AKO ce
nohe o1 HeCOpHe YUIHEHUIIE J1a TIOCIEAhEe CAUMIbEHO 3aBeIITamke Tpeba cMaTpaT KOHAYHOM
BEP3UjOM 3aBEHITA0YEBE MOCIEIHE BOJbE U Ja Ka0 TAKBO MMa jauy MPaBHY CHary oj paHuje
CauMIbEHOT 3aBElITama, ca TOT CTAHOBUINTA TpeOa aHATM3UPATH 3aKOHCKY PETYIIAaTUBY, HEHY
MOTIIYHOCT, JOCIEAHOCT M MPELUU3HOCT. 3aKOHCKO ypeheme 0JHOCa MOTOWEr M MPETXOJHOT
3aBellTama Tpeda Aa Oyne cBeoOyXBaTHO M ca HCTUM JIjCTBOM, 0€3 003upa Ha HaYMHE KOJUM
3aBELITA0IM MOTY MYHOBA)XHO Jla OII030BY IPETXOJHO 3aBelTame. C1000/1a ono3uBa mMupu
IpaHUIle 3aBelITajHe c1000/1e U Ka0 KOHCTUTYTHBHHU €JIEMEHT MoJpa3yMeBa U MpaBo OMO3UBa
OT03UBa, 0€3 MKAKBUX OTpaHHYEHA. Y THUM CIIyuajeBUM C€ KOMIUIMKYje OJIHOC JOLHUJET U
IIPETXOJHOT 3aBelITama, ajll 3axTeBa ypeheme Ha MCTOM MPUHLMUIY Ha KojeM je ypeheno
JeIHO OIMO3MBamkE MPETXOAHOT TecTaMeHTa. [Ipobaem mocTaje joir KOMIUIEKCHUJH Kaj ce uMa
y BUIYy JAa mocroje ¢opMalHU M HedOpMalHM HAUYMHU OINO3MBamka, Kao M MoryhHoct

JACITUMHUYHOT OIIO3MB. OTYI[a je KOMIIJICKCAaH 3aJaTakKk KOjI/I CC IMOCTaBJba NMpECJ 3aKOHOAaBIa, Aa
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NaXJbUBUM TPUCTYIIOM CTBOPHM HOPMATHBHY OCHOBY IpaBHE CUTYPHOCTH W Ja OMOTyhu

OCTBapUBa-E 3aBelITajHE c1000/1e, haBopusyjyhu je y oIHOCY Ha 3aKOHCKO HacliehuBame.

6. HY>XXHHU JEO

YcranoBa HY)KHOT Jielia MPeCTaB/ba Haj3HAUAjHHU]e M HAJHENIOCPEIHHUJE OTrPaHUYCHE
ciobose 3aBemrama. ['0TOBO y CBUM €BPOKOHTHHEHTATHUM IPABHUM CHCTEMHMa Cli000/a
3aBEINTAjHOT paclojiarama je OrpaHWYeHa YCTAaHOBOM HYXHOT jena. VMrepaTHBHHUM
HOopamMama je neduHucCaH KpYr 3aKOHCKMX HacleHWKa KojuMa mpumaga ojapehennm meo
3a0CTaBIITHHE, 0Oe3 003uWpa Ha BOJBY 3aBENITaola y TMOTJeNy HadyWHa pacroJiarama
320CTAaBIITHHOM. YTIOPETHONPABHO HOpPMHpAmke HYXHOT HaciehuBama ce pasiukyje y
norjeny AeQUHHCAaka Kpyra HY)KHUX HacjlelHUKa, Ka0 U y perylucamy BEIMYWHE HYKHOT
nema. OBa u Apyra 3anakama MOBOJ Cy YIIOPEIHONPAaBHE aHAM3E Biianajyhux KoHIENIrja
YCTaHOBE HYKHOT Jiella M3 KOje MpOW3Ja3u M NHUTamke NMPUXBATJEUBE MEpE OTrpaHHuaBarmba
ci1000/1e TecTUpamAa.

3a Ty aHaIM3y MOTPEOHO je HajIpe OAPEAUTH T0jaM U OJJIUKE YCTAHOBE HYKHOT JIena,
00jaCHUTH TEOpHjCKAa CXBaTama KOJUM C€ TIpaBla OTpaHUYCHC 3aBeIITajHe CI000e
YCTaHOBOM HY)KHOT JieJla W TPEACTAaBUTH KOHIENITE HY)KHOT HacliehuBama y ymopeIHoM
npaBy. Kao eleMeHTe KOju HEMOCPEAHO yTHUYY Ha IIHUPE WM yXKE OTPaHUYCH-E 3aBElITajHE
cnobozae Tpeba 00jaCHUTH KPYr HYKHUX HACIEIHHWKA, BEIMYMHY HYXKHOT jeiia, MoryhHocT
pa3bamTHBEeHha HYKHUK HAaClEJJHUKA T€ pOKOBE 3a 3alliTUTY HYXHOTI Jena. 3apan
MOTIYHOCTH HCTpaxkiBama Ouhe oOyxBaheHa mpaBHa MpUPOAa U HACICIUBOCT HY)KHOT JIEla,

Kao U JIPYr' acleKTH HY>KHOT HaciehuBama.

7. YITOBOPHO HACJIEBUBAKE U TPAHULIE C/IOBOJE 3ABEIITABA

TecTaMeHT ka0 OCHOBHHU IPaBHH 1ocao MOrtis causa TpaJuioHaIHO j€ 3aCTYIIJbCH Y
CBUM 3aKoHojJaBcTBuUMa. byayhu npa je y nojemuHuM IpaBMMa TECTaMEHT U jeIUHH
MHCTPYMEHT MOrtiS causa pacmoiiarama, ayTOHOMHja BOJbE 3a Clydaj cMpTH nouctoBehyje ce
ca 3aBemITajHoM ciobonoM. HacynpoT TomMe, y caBpeMEHMM 3aKOHOJABCTBUMA IOCTOjE U
OpOojHU JAPYrM MpaBHU HMHCTPYMEHTH Kao CBOJEBPCHM CYNCTUTYTH 3aBeUITama (YroBop O
HacliehuBamwy, yroBop O ojpuuamy oJ Oynyher HaciaeacTBa M Cil.), HAcTalld Kao M3pa3
TEH/IEHIIMje LIMpemha IPUBATHONIPaBHE ayTOHOMUje y Ipa)aHCKOM IpaBy YOIIITE, a CaMUM
TUM U cnobone ypehuBamwa HacleJHONpPAaBHUX mocieauna cMptu. [loBogoM Ha3zHaueHOT
napajgenu3Ma, Kao KJby4yHO IIOCTaBJba C€ MHTamke Ja JiM cloboay yroeapama Tpeba

nmocMaTpaTu UCKJbYYHBO KA0 YCTAHOBY CYIIPOTCTABJbCHY 3aBeIJ_ITajHOj CJ'I060I[I/I NN CC lbUXO0B
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OJIHOC MO’KE TIOCMaTpaTH Kao KOMIUIEMEHTapaH, uMmajyhu y BUIy Jda TpEICTaBibajy
eMaHaIijy UCTOT rpal)aHCKONPaBHOT NMPUHLMIIA — IPUHIIMIIA AyTOHOMH]E BOJBE.

3aro, y Tparamy 3a OArOBOPOM Ha OBO CYLITHHCKO MUTame, Tpeda Hajupe AaTH MIHpY
TEOPHjCKY ellabopaliijy HacJIeTHOTPABHUX YroBopa — OOjacCHUTH HMX Kao MaHudecranujy
NPUBATHONIPABHE AayTOHOMHje, JAeDUHUCATH HUXOB T0jaM, T€ TPUKa3aTH BPCTE
HACJICIHOTIPAaBHUX YTOBOpAa U HUXOBY 3aCTYIJBEHOCT y CaBpEMEHHMM 3aKoHOAaBcTBUMa. Ca
CTAaHOBHIIITA TPAHMIIA 3aBEIITajHE cI000€e, MOoCeOHY NMaXmby W aHAIU3y 3aBpehyjy yrosop o
HacnehuBamy U YTOBOp O OJpHIlamky 01 Haclieha.

3a KpUTHUKY OIIEHYy yTHIaja yroBopa o HaciehuBamwy Ha TpaHHIlEe Ccl000/e
3aBelliTalba MOTPeOHO je mopea AepUHHIIM]E OJAPENUTH HETrOBY NPUPONY, HpPEeIMET HU
CaJpXXWHY, JEJCTBO Ha 3aBelTajHy cio00ay, Teé HauuH U GOpMy OIO3MBA. 3ay3eTH
JOKTPUHAPHH CTABOBH W aHAJM3a 3aKOHCKHX peIlleHkha Y YIMOPEIHOM IpaBy, MociIykuhe Kao
OCHOBa 3a OIIEHy y KOjo] MepH HacTojama u3paxkeHa y Hampty I'pahanckor 3axonuka
Penyomuke CpOuje mpate caBpeMeHe TeHACHIMje ypehema mpaBHUX WHCTPYMEHTA
pacrionarama 3a Cllydaj CMPTH W Ja C€ YYHHE MpPEUIO3W 3a JOTPaamky MPeIOKEHUX
3aKOHCKMX peliema. M3 ueror yria u ca UCTHM IMJbeM Tpeba MmporoBOpUTH Pro et contra
yroBopa O oOjJpullalby oJ Hacieha. Pesynratm oBako yCMEpeHOT HCTpakuBama Ouhe
aprymMeHTaldja Ja ce TOKaXe y KOJoj MEpHU C€ OBHM HACJICTHONPABHUM YyroBOpHMa
orpaHnyaBa cja000Ja 3aBEIITajHOT pacrojarama, T€ Ja JU O HUXOBO YBOhEHE y HaIll

HACJICOHOIIPpAaBHU CUCTEM ouio OIIpaBAaHO Ca CTAHOBUIITA BbETOBUX OCHOBHUX ITIOCTYJIATaA.

V. XUITIOTETHYKHU OKBUP UCTPAKUBAIbA

Haydna ananmsa ¥ TE€OpHjCKO-TIPABHO O0jalIbEmbe C1000/Ie 3aBEIITajHOT pacioarama

34CHOBAHH Cy Ha CJ'IGI[ehI/IM XHUIIOTC3aMa.

1. IlpernocraBka je aa cino0o/ia 3aBEITajHOT pacHoliarama Tpeda aa oyae y xapmoruju
C JIpYIITBEHOM CBPXOM IpaBHOT ypehema HaciehuBama, a 1a WeHa CaJpKUHA M TpaBHE
rpanune omoryhe ycnocmasmare pasnomedxce uzmely yumesa HUHjeM OCTBapemy
HEMOCPETHO CITYXKE.

YuraBo HAcIEIHO MPABO je Yy CIyXOu *KUBHUX JbYyJH, a 3ajeMUYeHa €1000/1a 3aBEIITajHOT
pacrioarama Ha jelHOj CTpaHU U MPaBHA OTpaHUYEHa Te cio0ojie, Ha JIPYroj, HEMOCPEIHO
CIIy’K€ 3aIUTUTH PA3HOPOJHHUX JPYIITBEHUX BPETHOCTH (3AIUTUTUTH AyTOHOMHjE BOJbE U
IIpaBa CBOjUHE; 3aIITUTH MOPOAMILIE, OMIUTET JPYIITBEHOT MHTEpeca U MpaBHE CUTYPHOCTH).

Hako je ped O pa3IMYUTHUM, I1a U CYHPOTCTABJbCHHUM IHUJbECBHMA, OIpaHUYCH:A SaBCI_I_ITajHe
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ciobojie He Ou cMena Ja JOBeNy y MUTAalke OCTBApEHE OMIIO KOT OJ THX IWJbaBa. HampoTus,
HOpMaTUBHO ypelheme NmpaBHUX OKBUpA 3aBeIlTajHE ciobone Tpeba na Oyne y (QyHKUIUjU
yCIIOCTaBJbahd KOXEPEHTHOT HACJICTHOMPABHOT CHCTeMa Koju he OWTH 3acHOBaH Ha
paBHOTEXXH Mel)ycOOHO  CYNpOTCTaBJbEHHUX 3axXxTeBa KOJjU Yy IeMy IHONpPHUMajy

KOMILJIEMEHTAPHO JIEjCTBO.

2. VI3 oBaKo mocTaBJbEHE OIIITE XUTIOTE3e U3BUPY clieache moceOHe xumnorese:

- Ilpemnocmaexa je 0a cy npasHe epanuye y Hauem CUCHEMY YCMepeHe suuie Ka
3auimumu  Opy2ux OpYWMBEEHUX 8PeOHOCMU He20 6PeOHOCmU Koje ce wmume Cl00000M
3aeeumarsa.

Nmajyhu y BuIy ymopemHONpaBHA pelicka, MPETIOCTaB/haMO Jia MpaBHE TPaHUIE
3aBelITajHe cnoboie y HaciuenHonpaBHoOM cuctemMy CpOuje HHCY TOCTaBJbEHE y CKIIaTy ca
MIPABHO-TIOJIMTHIKUM 3HAUYajeM IHJbeBa PaJId KOJUX Cy YCTaHOBJbeHE. TaKBUM HOpMATHBHHM
MPUCTYIIOM HEOIPaBIaHO Ce, JIOJATHO, Cy)KaBa CJI000/a 3aBEMITAjHUX PACIIOiarama U TUME
OoTpaHWYaBa ayTOHOMH]a BOJBE.

- Ilpemnocmaexa je Oa céaka nponucana @opma 3a8ewmarsda, cama no ceou
npeocmassa  ocpanuyerbe me  c10b6ode U 0a NO3UMUBHONPABHY pecylamugy mpeba
VCKIaOUumu ca nompebama cagpemeHoe Y08eKa U YubegUMa NPONUCAHUX PopMU 3a8eUmarsd.
VYBoheme Beher Opoja Gopmu 3aBemTamba Moke @ Priori Bogutu ka Behoj ciao6oau uzdbopa
HayMHa KOJUM 3aBeIITajiall pacrojia)ke CBOJOM MMOBHMHOM, ajd CTPOXH YCJIOBH W OpOjHU
€JIEMEHTH NpeBUl)eHU y TIOCTYIIKY CaunhaBarma 3aBellTamba, HU3 PaJIbu KOJU Ce HAJIOBE3Y]Y
jenHa Ha JIpyry na O 3aXTeBU (GopMe OMIM 3aJ10BOJHCHH, HY)KHO OTpaHHUYaBajy Ty CI0001y.
300r TOTa OBO MHUTaKkE Tpeda MPABHO ypPEIUTH HA HAYHH JIa CE 3aBEIITAjHUM PACIOJIarambeM
omoryhu ocTBapuBame MPaBHOMOJUTHYKE CBPXE CI000JC TECTUpama W MPaBHA CUTYPHOCT,
pU 4YeMy CBako (OpMaHO OTpaHUYCHE CI000J]C TeCTUpama Mopa OUTH OMPAJBaHO ca
CTaHOBHMIIITA [MJbA PAJH KOJET je YCIIOCTaBJHEHO.

-Ilpemnocmasmwa ce oa donywimenu u mo2yhu mooanumemu UMEHOBARA HACIEOHUKA )
3HauajHoj Mmepu Oeguuuwiy epanuye crobode mecmuparba. (CBaKO OTrpaHUYABAE
3aBeIlTaoueBe cI000/ie Y OBOM JOMEHY YCIOBJBEHO j€ 3allITUTOM MHTepeca Tpehux nuia, kao
M ONIITHX WHTEpeca, Ma C€ ca CTAaHOBHUINTA YCIOCTaB/hamha paBHOTEXKE H3Mehy
CYMPOTCTaBJbEHUX HMHTEpeca Mopa MocMaTpaTH ONMPaBIAHOCT OTpaHHUYaBama 3aBEIITA0UYECBE
crnobojie y mornieny oapehruBama caapKUHE 3aBeIITamba.

- IIpemnocmasma ce 0a je HYyxiCHU HACAIEOHU 0€0, KAO HACIeOHONPABHA YCMAHOB8A

npeoguhena Ko2eHmMHUM NPASHUM HopMama u Hajeehe ozpanuuerse ciobooe 3a8eutmajHux
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pacnoaazared, y Hawem npagy NPUIUYHO WUPOKO NOCMAB/HLEH U 0d je c10600a 3a8eumarsd
mume ozpanudena y neoo2osapajyhoj mepu. OBaKBO OTPEIEIHEHE CPIICKOT 3aKOHOIABIA je Y
JMCXapMOHMJU Ca 3aKOHOJABHOM PETYJIaTHBOM E€BPOIICKHX 3€Masba UCTE MPAaBHE TPAJHIIM]E.
3aro ce moJ JIyly OnpaBJaHOCTH MOpPa CTaBUTH y HAC oApeheHn Kpyr HacIeTHIKa KOju UMajy
NpaBO Ha HYXXHHU JI0, NMPHUPOJA KpUTEpHjyMa 3a HUXOBO onpehuBame, 3aTuM, BEIWYHHA
HYXXHOT JIeJIa ¥ OIPaBIaHOCT (PUKCHOT oJpeuBama Hy)KHOT Jefa.

- byoyhu o0a yeoeop o maciehusary modice npedcmasmamiu o2panuyerse ciobooe
3a6eumajHoe pacnoiarba, aiu 0a UCMOBPEMeHO OONPUHOCU WUPO] CLoD00U paAcnonaeard
UMOBUHOM MOTLIS causa yonuime, NpemnocmasKka je 0a 3aKOHCKe 3abpame )y OOMeHy
Ye08opHoe Hacaehusarba mpeba YCKIaoumu ca caspemeHum CcXeamarbem 0d je Y2080pHO
Hacnehusarbe KOMNIEMEHMAPHO mecmamenmapHom. AKO ce TIPUXBATH TJIEAUIITE 13 YTOBOP
0 HaciehuBamy HHUje HY)KHO aHTHIIOJ 3aBEIITamy, OH/A Tpebda OCaBPEMEHHUTH W YCKIAIUTH
3aBeUITalkbe W YroBOpHO HaciehuBame Kao KOMIUIEMEHTApHE BHJIOBE HCIIOJhaBamba
ayTOHOMHJE BOJBbE, KaKO OM ce OMOTyhuiio TIaHupame pacrojiesie 3a0CTaBIITHHE PUMEPEHO

CaBpPEMEHOM 100y y KOMe KHUBUMO.

VI.METOJAU HAYYHOI' UCTPA’KUBAIbBA

Crnobosia 3aBemITajHOT pacrojiaramka U HheHa OTpaHU4YeHa, 300T CBOjE CIOKEHOCTH U
BUIIIECIIOJHOCTH, Kao MTO je Beh pedeHo, MOry ce HaydyHO HMCTPaXHMBATH ca Pa3IUUUTHX
acrieKara, COIMOJIOUIKOT, TPaBHOT, (GMIOCO(PCKOT M Ap., ITO OH, 3aBHCHO O] HPHUCTYIA,
3axTeBaJIo MPUMEHY OroBapajyhnx Merona. Y oBOM pajy MpeaMeT UCTpaKUBama je ciroboa
3aBEIITAjHOT pacliojiaramka Kao HacleIHONpaBHAa yCTaHOBA, Te he meHa OorpaHnYema OMTH
UCTpaKMBaHA M JOKTPHHAPHO o0jalImkeHa Ipe cBera ca mnpaBHOT acrekra. CaoOpasHO ToMe
Kopuctuhe ce ONIUTH METOJM WMAaHEHTHH MAPYIITBEHUM HayKama, Kao IITO jé METO
JECKPHUIIIIHje U HAy9HE eKCIUIMKAIIH]e.

[Tomro je Tema mpaBHe MpUpoje, KopucTrhe ce Kao rJIaBHU MPAaBHOJOTMATCKH METO/I.
AnanuzupaheMo JOKTpUHApHE CTaBOBE 3acTylUbeHe VY JAoMahoj W CTpaHO] HAy4yHO]
JUTEpaTypy a 3aTUM HM3BPLIMTH CUHTE3Y MOCTOjehux rieaumiTa o 3aBelTajHOj CI000au U
HBEHUM NpPaBHUM OTpaHUYEHUMa, Aa Ou M3rpaJuiau Ae(QUHUIN]Y U HEHE KOHCTUTYTUBHE
eJIeMeHTe, Ha KojuMa he OWTH 3aCHOBaH MpeUIOr HOBE HayuyHE Kiacu(UKaluje orpaHHueHka.
Ha Tako mocraBibeHO] OCHOBH, M3BpIIMhe ce aHalIM3a U CydesbaBamke aprymeHara nocrojehux
TEOPHUJCKUX TJEeNUIITa O OpOJHUM HACIEIHONPABHUM MPUHIMIIMMA U HHCTUTYTHMa KOje

O6YXBaTa CaJIp’KrHa SaBCH_ITajHC CHOGOI[G d BE3aHU CYy 3a ’bCHA IIpaBHA OTpaHUYCH:A.
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HctpaxuBamem he Outn 0O0yxBaheHa 1 3aKOHO/IaBCTBA CABPEMEHUX JIP)KaBa, Kako Ou ce
carjienana npupoja U 0OMM OrpaHuYea CI000€ 3aBEIITajHUX paclojaramba U aHaIu3upaa
HOpMAaTHBHA pelliemha, T€ he ce HYKHO KOPUCTHTH yHopeaHomnpaBHu wmeron. Ilpeamer
MOCEOHOT MHTEpecoBama Omhe 3aKOHCKa peliema Koja OJICTYIajy OJ KiacuyHor ypehema
ciobose TecThpama, a HapOYHTO pelIeHkha I'epMAHCKOT NpaBa, uMajyhum y BUAY CpIICKY
npaBHY Tpaauiujy y rpahanckoj obmactu. [Ipuka3 ¥ aHangm3a YHOpeIHONPABHHUX pEIICHA
Hehe OMTH M3/IBOjeHU y TocebaH ojeJbak, HEro he ce pe3yiTard yHnopeaHOINpaBHE aHAIH3E
KOPHUCTHUTHU Ka0 apryMEHT Y Hay4yHO] AECKPHUIILIH]U MOJEANHUX BPCTa OTPaHUUYEHa 3aBEILITajHE
cioboe.

3a pa3yMeBame CYHIITHHE U JOCETHYTOI HUBOA OrpaHHuYema €l1000/€ 3aBELITajHOT
pacronarama TMOTPEOHO je HUCTPaXUTH M O0JjaCHUTHM HACTaHAK CJI00O0JE 3aBelITajHOT
pacrioarama U ’bbeHUX OTPaHHUEHha, a TIOTOM carjieaTd lHUXOB UCTOPHJCKH Pa3BOj YOIIIITE U
y HamieMm mpaBy. McTpaxuBame reHese oBe HacleqHONpaBHE ycTaHoBe omoryhuhe Oosbe
pasyMeBame M IOMMamke OBOBPEMEHE 3aKOHCKE PETyIaTHBE U JOKTPUHAPHUX TIICAMINTA, IITO

Ce TIOCTIKE KOPUIITNeHhEeM UCTOPHJCKO-TIPAaBHOT METO/1a.
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I's1aBa mpBa
CJIOBOJA 3ABELITAA U KIIACH®PUKAILIHU]A
HBEHUX OTPAHUYEHA

I. IOJAM, YCTABHA JEMCTBA U CBPXA CJIOBO/IE 3ABELLITAIBA

1. YBOJHE HAITOMEHE

[IpuBaTHa ayTOHOMHja TpeJCTaB/ba €CEHLM]y NPHUBATHOI IpaBa U Kao OCHOBHO
Haveso rpahaHckor npasa Mmojapa3syMmeBa Ja ,,l0jeqruHaI] MOXKe CI000JHO 1a 00JIMKYje CBOje
MIpUBAaTHE XUBOTHE OJIHOCE Y OKBHPY I'PaHHUIIA KOj€ j€ IOCTABHO MpPaBHU Hopez[alc“.13 ITomyT
CBaKOT MPABHOT Hayella ¥ 1ojaM MpUBaTHE ayTOHOMHJE, Kao IITO Ce U3 HaBeAeHe AehuHUIIMje
BH/IM, HOCH y ceOM BHCOK CTEIIEH IeHepalin3allije W ariCTPaKTHOCTH, T1a CE 3aTO0 CYIITHHCKO
oQjamimeme KOHKPETH3yje KpO3 BHUJIOBE HEHOT HCIOJhbaBama y ojAroBapajyhum rpanama
rpahanckor mpaBa. Y HaclegHOM TpaBy cjao0oja 3aBeliTama jeé caMoO ,,HaCJIeIHOIPABHU
M3pa3 TPHUBATHONIPABHE ayTOHOMHU]E Bosbe*.’* VcmossaBa ce, maxie, KpO3 3aBEITajHO
pacroiarame, Kao jeJlaH 0] HauWHa pacroJiaralkba MIMOBHHOM 3a cllydaj cMpTu. Mehytum, y
MPaBHUM CHUCTEMHUMAa KOju OaIlITHHE YTOBOPHO HacjehuBame, ayTOHOMHU]jA BOJhE CE UCIIOJbaBA
W Yy BUIY clI000/€ yroBapama y HAcIEJHOM IIpaBy, Y KOET3WCTCHIIMJH Ca 3aBEIITajHOM
cnobonoM. 3aTo ce W cMmaTpa Ja M jeAHa W Jpyra clio0oaa TpeAcTaBibajy eMaHaluje
ayTOHOMH]jE BOJbE jJEIHOT JIMla y OOJMKOBamy HAclIeAHOINPAaBHUX IOCIENUIA 3a Cllydaj
merose cMpTi. '

Cno6o/1a 3aBemITajHOT paciiojaramba OCHOBHO je Hauyeslo HacJeAHOT IpaBa M jeJIHO je
0J1 HAjBAXHUJUX MHAMBHUIYAHUX IpaBa y chepu pacroliaramha UMOBUHOM 3a CIy4yaj CMPTH.
300r TOra je mMTame MPOIIUPEHAa WIH Cy)KaBama CI000/e 3aBeliTamka y CpeauIuTy aedarta
caBpeMeHe rpaljaHckonpasHe HokTpuHe.™

Opn cBor HacTaHKa y pUMCKOM TIpaBy, CI000/1a 3aBellITama je MpeIMeT HHTEPECOBamba
U TyMmMauewa MNpaBHHUKA, KOja Cy OJpakaBalla BpeMe€ y KOME Cy HacTajajga, eKOHOMCKE U

KYJITYPHC IIPUIIUKE, TIPaBHU CUCTCM H L[I/IBI/IJI3.33.I_[I/IjCKI/I HUBO JAaTOTI APYUITBA, 4 HAPOYUTO CYy

IIpaBHE HHTepnpeTaque ounie YCJIOBJBCHE 00JIMKOM CBOjI/IHC nu OpFaHI/I3aHI/IjOM nopoauiic y

3 H. Brox, Grundprinzipen, Erbrecht (Kéln-Berlin-Miinchen: Carl Heymanns Verlag, 2004), ctp. 13.
1 W. Zankl, Erbrecht (Wien, 2008), ctp. 89.
> Bumu: A. Braun, Towards a Greater Autonomy for Testators and Heirs: Some Reflections on Recent
Reforms in France, Belgium and Italy, Zeitschrift fiir européisches Privatrecht, 3 (2012), ctp. 463.
Bumm: A. Braun, ,,Testamentary Freedom and its Restrictions in French and Italian Law", in
Freedom of Testation-Testierfreiheit (Tiibingen: 2012), ctp. 58.
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KOjOj C€ JKMBEIO W CTUIAN0. Tako je MPBOOMTHO AarCOTYTHUCTHYKO IMOWMAKE CBOJUHE U
cJ1000/1e JIMYHOCTH UMAJIO 32 TIOCIEANIY J1a Ce TMPUHIUIT ayTOHOMH]jE BOJbE y OOIUTAIIOHOM
MpaBy OIJIeJ]a0 KPO3 IIUPOKO MOMMamse ciio0o0/ie yropapama, a y u chepu HaciehuBama, Kpo3
ancOIyTUCTHYKO TIOMMame clioboge Tecthpama. CxBah€Ha Kao MPUPOIHO MPaBO, BOJbA
MOjeIMHIIAa CMaTpajla ce U3BOPOM IIpaBa M Kao TakKBa MPE/ICTaBIbhajla je leroBy KpeataBHy Moh
y c1000HOM 3acHHBamY U ypehemy rpalhaHckonpaBHUX onroca.’” IMonasehn ox momMarsa
MHMBHyaIHE BOJbE KAa0 ayTOHOMHE M CyBepeHe (TeopHja Bosbe)™, cioGoia IojeanHua
MOTJIa je OUTH OTpaHUYEHa caMo CJI000IOM JAPYroT JIMIA, aJld HE U y CBPXY 3aITUTE OIIITHX,
IpylmITeBHUX nHTEpeca. Kana je ped o cinoboau TecTupama, CBakO OrpaHUYEHE OBE ci1000/e
cMaTpajio ce HEeMpaBUYHHM Cca I[PaBHOT, MOPAIHOT W EKOHOMCKOT CTaHOBHIITA.
[IpeoBnagaBao je cTraB Ja ce€ MNPUHIMI TPABUYHOCTH Yy HaciehuBamwy HajA0CIeIHU]E
CIPOBOJM PACIOJIETIOM 3a0CTABIITHHE IO CJIO0OJHO] BOJBM 3aBEIITAOINA, MOACTHYYhH
WCTOBPEMEHO TMPOAYKTHBHOCT TIOjeUHIIA Y JAPYIITBY y IMJbY CTUIama mmTo Beher
MMOBHUHCKOI OoraTcTBa M clpedaBajyhu pacnapuyaBame HNOpPOAMYHE nmoBrHe."® OBakBo
ariCOJyTUCTHYKO CXBaTame CJI000JIEe TecTHpama OWIO je HEOAPKUBO, M Ca HAIMYIITAHEM
TEOpHje ayTOHOMH]e BOJbE U TOMMama CBOJUHE Kao arCoOJIyTHOT IIpaBa, Mema Ce
(dbunmocodckompaBHU OCHOB CJI000/I€ MMOBHHCKOMPABHOT pacrojiarama, Ma cCaMUM THM H
cno0ojie TecThpama.

BpemenowMm je moctano jacHO Aa ce ayroHOMH]ja BOJbE TIOjeIMHIIA HE MOXKE OCTBAPHUTH
BaH JIPYIITEBHOI KOHTEKCTAa U MPaBHO ypeheHOT cucTema | Jia HeOrpaHWYeHa WHAMBUIyaTHa
BOJbA B HerpaBy.”® M3 THX pasliora, ayTOHOMHja BOJBE MOPA CE TIOCMATPATH y KOHTEKCTY
3alITHTE HE CaMO WHIWBUAYaTHHX, Beh M ONMIITHX MHTEpeca, U Kao TaKBa OCTBAPHUBATH Y
OKBHUPY jaBHOT TOpETKa, MPUHYIHUX IpoIuca ¥ JAo0pux obmyaja u mopana. CleacTBeHO
TOMeE, CBaka ci1000/1a, 1ma u cji000/1a UMOBHHCKOTIPABHOT pacrioJjiarama (Kako 3a )KUBOTa, TaKO
U 3a clly4yaj CMPTH) oMeljeHa je OTIITHUM MPaBHUM I'paHUIlaMa Yy BPUICHY CBUX Cy0jeKTUBHHUX
npapa.?!

Kako Ou ce yTBpawie npaBHE rpaHHUIle CI000Je TECTUPama KOje Cy MpeAMET OBOT
UCTPaXMBamba, HEOMXOAHO je nmohu ox mojMoBHOr oapehema ciaobone Tectupama. 1 nopen

TOra IITO je TMEpMaHEHTHO OWia y KIKH HMHTEpecoBama, AepuHucame oBe cioboje ce

7S, Perovi¢, Obligaciono pravo (Beograd, 1980), crp. 156.

8 |. Kroppenberg, Privatautonomie von Todes wegen: Verfassungs-und zivilrecht Grundlagen der
Testierfreiheit in Vergleich zur Vertragsfreiheit unter Lebenden (Jus Privatum) (Tiibingen: Mohr Siebeck,
2008), ctp.70; (Perovi¢, 1980), ctp. 156.

¥ Ibidem, crp. 150-163;

2 1. CrojanoBuh, V800 y epahancko npaso (Beorpax: 2004), ctp. 10.

2! Ibidem, crp. 228.
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Hajuemhe n30eraBajio WM ce MOJIA3WII0 OJ TOTa JIa C€ EbeH M0jaM MPETIOCTaBbha, a CaMO Ce
MamH Opoj ayTopa yrnycTuo y aeduHHCcamke 3aBelITajHe clio0oe, alu Cy U30CTalle TEOPHjCKe
aHaJM3e KOHCTUTYTMBHHX elieMeHara W o0jalimbema pa3iuka y cxBarambuma. Jlate
nepUHHIIMje ce MOTY OIICHUTH Kao HEMOTIyHE, HENMPEIM3HE WK Y TOj MEPH YOIIIITEHE Jia Ce
HE BHUJIM BE3aHOCT cJI000Je 3a 3aBeIlTame, a HEH HACICIHOINPAaBHH KapakTep CaMo ce
nasupe.”? U3 tnx pasmora, Hema omurenpuxpahicHe geHHHIM]C 3aBeMITajHE CIT000IC, HATH
ce MOXK€ 3aKJbYYHTH Ja MOCTOju AePHUHHUIMja KOja Cce MPETEKHO NMPUXBaTa y NOKTPUHH

HaCJICOHOT IIpaBa.

2. T10JAM CJIOBOJIE 3ABEILTAKA

a) AHAJIM3A JIEGUHUIIAIA CJTIOBOJIE 3ABEILTABA

3a pazyMeBame U 00jalllbemhe CYIITHHCKUX pa3inka y aeduHunnjama tpeba y3eTu y
003up YMHHOIIE 300T KOJUX OHE HacTajy. 3Haua] oany4dyjyhux umHMIama KOju TOBOJAE /IO
pasnukKa y KOHCTUTYTUBHUM €JIeMEeHTHMa JaThX JeduHunuja Kojuma cy ojapehene rpanuie
3aBemITajHe cja000/e, M0 HalleM MUIBEHY, UMAJy Noad3uuima ca KOr ayTopu TocMaTpajy
cno0ofy 3aBemiTama, Tj. HAYYHU acleKT ca KOr ce carjiefaBa. Y neduHUIHjamMa cI000ae
3aBelliTalba KOjeé CMO aHalu3Wpalid MOTY C€ 3ala3uTh pa3IU4YUTH AacleKTH Hay4dHOT
rmocMaTpama M HCTpaXMBamka 3aBeIITajHE CJI000JEC KOjU JOBOJIE /IO pa3jiMKa MPUITUKOM
KOHCTpyHcama WeHe nehununuje. Jlo yobnnuaBama neuHHUIMjA ce AONIIO H3yYaBaHEM
3aBellTajHe cloboe ca gurozoghckonpasnoe acnekma, ca acnekma cepxe mecmameHmpano2
pacnonazared, Ca ACNeKmMa cAaopicuHe mecmamenma Kao MPUMApHOT MPABHOT MHCTPYMEHTA
pacmojiarama MOrtis causa, ca acnekma oepanuuerba ciob600e mecmupara (Ipe cBera

HY)XHUM HacjehuBamem).

1) Jedununuje cao6oe 3aBeiTama ca Gpuia030QCcKONPABHOT aCNEKTA

Hajonmtuje, ma camMum THM M HajMame Mperu3He AeuHUIMje 3aBelTajue ciobomae
nare cy ca ¢uno3zodcekonpaBHor acrekta. To je M pasyMJbHBO KaJl ce MMa y BUAY Ja Cy
HacTajge Kao pe3yiTaT MPOMHUILbaka O MPABHO-MOJUTHYKUM LUJBEBHMMA KOJUMa YUTAaBO
HacleHo mpaBo Tpeba na ciayxu. PagOpyx cMarpa Aa je jAaHallllse HacjeIHO IpaBo
,,HEYXBaTJbHB KOMIPOMHC U3Mel)y CympoTHUX CHCTeMa M MpUHIMIA®, Te Jia ,,0HO MOBe3yje
HacnenHe ¢opme ci1000je TecTHpama M HMHTECTaTCKOr HaciehuBama, ma OHJa OHeT U

NpUHYIHY neoOy Hacineha W NpUHYAHO OJp)KaBame LeNWHE Hacieha, W ITO ce y HmeMy

22 Ynopemu: O. Auruh, Cro600a 3asewmarsa u uysicuu deo — dokmopceka Oucepmayuja (Beorpa:
[IpaBuu dakynrer y beorpany, 1983), ctp. 9.
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rOTOBO HEPa3MPCUBO Nperuhy WHANBHUIYATHUCTUYKO, COLMJATHO U MOPOAUYHO oapehuBame
CBpXC, OBO IOCICAKLC, IMaK, HWJIKM Ha OCHOBY BHIIC HWHAWBUAYAIUCTUYKOI MM BHUIIC
HAJMHIMBUIYaINCTHYKOT CXBaTamba mopoiuie. > 3aro PagGpyx cmarpa ma je cino6oxa
TeCTHpama WHIANBUIYATHUCTUYKH TPUHIUI HACJIETHOT IpaBa M cXBara je Kao ,,ciao00my
CBOjuHE Koja Tpaje u mociae cMmpru.“’ Bes o63mpa wTo joj ce ymyhyjy kputhke na
Henmpenu3Ho ojpehyje mojam ciobojne 3aBemTama 300T YONIITEHOT NPHUCTYNa W Ja MMa
cllydajeBa y KojuMa ,.c1060/1a CBOjHHE MIIAK HE Tpaje u mociae cMpTu®,” oBa neduHHLmja je
3HaYajHa 3a pa3yMeBame MPaBHO-TIOJUTUYKE CBpPXE CIO00JE 3aBelITama, YHjeM OCTBApCHY

HBEHO 3aKOHCKO ypeheme Tpeba ga ciyku, IITO C€ Ha ONIITEM IUIaHy oJpaxkaBa M Ha

TEOPUJCKO yoOsInyaBame MpaBHE JePUHULM]E cI000/1€ 3aBelITamka.

2) Jledpunuuuje ciiodoae 3aBemITamba ca aCeKTa CBPXe TeCTaMeHTapHOT

pacnoJjgarama

Hay4Ho mcTpakuBame TECTAMEHTA A UCTOPUJCKONPABHO2 ACNeKma Y JKUXKY CTaBJba
pyOIUMEHTe, Y3pOKe W BpeMe HacTaHKa, T€ pa3BOj TecTaMeHTa, Ma CaMHM THM |
TecTaMeHTapHe cioboe. Jlomio ce 10 3akJbydka Jia je TECTaMEHT HAacTao Y pUMCKOM TIpaBy,
Ta je packopak wu3Mmel)y 3akoHCKOT HaciehuBama M 0OJMKAa MOPOAMIIE Y3POK HHErOBOT
HACTaHKa, T1a je 3aT0 I[UJb TECTAMEHTa OMO CIIpeuaBamke MPUMEHE 3acTaperior 3aKOHCKOT penia
HacnehuBama. OTyna NMpaBHH HCTOpUYAPH TMPUIMKOM JedUHHCAama CII000/e 3aBelITama y
NPBH IJJAH UCTHYY CBPXY TECTAMEHTApHOT pacIojiarama, a Mph TOME HEIOBOJHHO MaXKHe
noceehyjy campxuHM W TpaHWIlamMa Te cjao0o0jJe W eIeMEHTHMMa 10 Kojuma Tpeba ma ce
pasimKyje oJ IpYrux BHIIOBA HMCIIOJhbaBaka ayTOHOMH]jE BoJbe. Tako, mpodecop ABpamoBuh
naje cneaehy neuHHUIA}y: ,, ... IO CIO000AOM TECTHPaka MOAPa3yMeBaMO CBaKy MOryhHOCT
Jla OCTaBWJIAIl H3jaBOM CBOje BOJbE ymuue HA Merarwe Uil OMKIAkABbe 3AKOHCKO2

Hacrehusara, y 6mi10 kojoj hopmu.

VY uurtupanoj neuHUINN youaBamo JIBa HEJIOCTaTKa.
[IpBo, neduHuUIIM]a je HETIOTITYHA jep HBOME HHje oJpel)eHo 1ITa YNHM Caip>KUHY 3aBEIITajHE
cno0osie U Koje Cy meHe rpanuie, Beh ce mcruye na ce m3jaBa BOJbE OJHOCH Ha ,,CBaKy
MoryhHocT”. YUCTHHY, ayTop KacHHje o0jalImaBa Ja caJp>KUHY OBOI' MOJUTUYKO-TPABHOT
npUHLMNA ,,01pehyje nuTame rpaHula Koje Cy MOCTaB/beHe ayTOHOMHUJHU BOJbE OCTABUOLIA, Y

norjiely Kpyra Jula y 4Yujy ce KOPHUCT pacrojiaramke BpLIM M y IOTJIely Kapakrepa U

I'. PanOpyx, @urozoguja npasa (beorpan: Ilpasuu ¢paxynrer y beorpany, 2006), ctp. 160,161.
(Panbpyx 2006), 161.
(Anti¢, 1983), ctp. 10.

S. Avramovié, Evolucija slobode testiranja u anti¢kom grékom pravu — doktorska disertacija
(Beograd: Brosirano, 1981), ctp. 4.
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BPEIHOCTH MMOBHHE KOjoM ce pacronaxe™.”’” MelyTim, caMuM THM IITO je IaTO JOITyHCKO
ofjammeme TO yKazyje na je neduHuIMja HenmoTmyHa. J[pyro, moTeHIHpameM Ja je CpiK
TEeCTaMEHTapHE c1000/1¢e ,,cBaka MOTYNHOCT® OTKJIamama 3aKOHCKOT HaciehuBama ,,y OHIo
K0joj dopmu*,*?® neduHMIMja mOCTAje HEmpelM3HA, jep PACIPOCTHPE OBO HAYEIO HA CBE
IpaBHE MHCTPYMEHTE KOjH YTHUYy Ha HacjieluBame 3acHOBaHEe Ha ayTOHOMHjU BoJbe. [lopen
TECTaMEHTa, OBAaKBUM IIOMMameM cjo0ojae 3aBeliTama oOyxBaheHM cy U IpaBu
HACJICTHOTIPAaBHHU YTrOBOPH, KOJU Cy IO CBOjOj IPHUPOIH MOTITYHO PA3IMYUTH O] TECTAMEHTA.
(O 6utHuM pas3nukama u3Mely TecTamMeHTa M IMOjeIMHUX HaclIeJHONpPaBHUX yroBopa, Ouhe
nerasbHuje peun y ['maBu VIl gumcepranmje koja caip>Kyd HW3Jaramkbe O OJIHOCY YrOBOPHOT
HacnehuBama M c000JIE 3aBEHITAJHOT pacrojiarama). YKpaTKo, 300T HEMpeIn3HOCTH, OBa
ne(pUHUIIMja ce MTPe OJTHOCH Ha HEKH IIUPHU 110jaM MPUBATHOIIPaBHE AyTOHOMUJE Y HACJIETHOM

nmpaBy Koju Ou oOyxBaTHO clo0OOJy 3aBeliTama, CI000Jy YroBOpHOT HaciehuBama u

ayTOHOMH]Y BOJbE KOJ OOMTallMOHUX YTOBOPA KOJU UMajy M HACJIETHOMIPABHO J€jCTBO.

3) Hdepunuuumje cj060/1e 3aBeITamba KOje ce 3aCHUBAjYy HA CAAPKUHH 3aBelITAHba

Hajpehu Opoj medunmIMja ciobojae 3aBemTama TEOPETUYApPH HACIEAHOT TIpaBa
TeMeJbe Ha cadpoicunu 3asewmarsa. Bynyhn na je mpaBHa Hayka HY)KHO Be3aHa 3a TIO3UTUBHO
MpaBo, OHU TI0JIa3e OJ MOTyhe caap)KuHe 3aBelTama HEKOT ojpeheHor mpaBHOT chcTeMa y
JaTOM BpEMEHYy, aJld ca W3BECHOM MepoM YyommrTaBama. C 003MpoM Ha HHHXOBY
CBEOOYXBaTHOCT, CBE T¢ Je(PUHHITM]E MOTY Cc€ IPYIIMCATH Ha OHE KOje YK€ M OHE KOje IIupe
00JIMKY]y cII0001y 3aBeIITambA.

Jlebununmje koje ciao0oay 3aBemiTama Be3yjy HCK/bYYMBO 32 HMMOBHHCKA
pacronarama CyKaBajy mojaMm 3aBemTajHe ciobonae. TakBa je neduHHIMja 3acTyIlJbeHA Y
CXBaTamky Jla pacrojiarakbeM 3a CiIydaj CMPTH 3aBelTaliall MOXe ,,J0a CJI000JHOM BOJHOM
oJipend, K0joj ocoOu MyTeM HacjieAcTBa Tpeba 1a MpumajHe HmeroBa UMOBMHA (3aBelITajHA
co6oma)“.?® OBako yCKHMM cariejaBameM MpeaMeTa (CagpiKUHE) 3aBeINTamba, HHErOBHM
cBohemeM caMO Ha MMOBHHCKO pacrojiarame, peHedperasajy ce JApyre Hapeadoe Koje Mory
OUTH caJipikaHe Y 3aBelliTamy KOje HUCY MMOBHHCKOT KapakTepa (HIp. U3jaBy O YCBOjEHY,
MpHU3HAKE OUMHCTBA, OJpehuBame MecTa M HAaUMHA caxpaHe), Majga HUCy oOyxBaheHe HU cBe
M3jaBe KOje MMajy MMOBUHCKY IPHUPOAY, a KOje HHCY HacJIeIHONpPAaBHOT KapakTepa (HIIp.

IpU3HaKE U ompolTaj ayra). Kputuka je ynyheHna paau nocruszama TeOpHjCcKe MPEU3HOCTH

T (Avramovi¢, 1981), ctp. 4.
%% Ibidem.
2% (Brox, 2004), ctp. 13.
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NocTaB/beHe JePUHMIIMjE, MaJa Ce€ HEe MOXKE OCIOPUTH Ja HMOBHMHCKA pacrojarama
3aBelITa0la, ¥ TO HACJIEAHONPABHOT KapakTepa (M0JBYyKao ayTop) ,,CTOje y MPBOM IUIaHy™, a
JIa ce 0CTaIa PACIIONArarba CaMo OMUIbY.

Iloctoje m neduHnHMje KOojuma ce cino0o0ja 3aBelITalba HE OrpaHHyYaBa caMoO Ha
MMOBHHCKA pacrojiarama. tbuxoBu ayropu Tymaue aa ,,Haueno ciio0o/ie 3aBeliTama 3Hauu J1a
rpahaHu MMajy MpaBO Ja MO 3aKOHY YTBPHEHHWM YCIIOBHMA CIIO0OIHO PAaCIOJIaXXy CBOjOM
MMOBHHOM 32 CJIy4daj CBOje CMPTH U Jajy Apyre u3jaBe ca ojapel)eHnM nmpaBHUM J€jCTBUMA 32
clly4aj CMpTI/I“.31 Kao mTo ce Moxxe BuzmeTu, y OBy JAedUHHULM]y yHETa Cy JOII JBa
KOHCTHTYTHBHA €JIEMEHTa: TpPBO, YHET€ Cy TpaHHUIe CI000Ae 3aBelTama, H3PaKeHe
CHHTarMoM Jia ce CJI0O0OJHO pacIojiaXke caMo ,,10 3aKOHY ymepheHum yciosuma's; U Opyro,
MpaBO OCTABHUOIIA J1a Jaje ,,0pyee uzjase ca oapeheHrnM npaBHUM JIejCTBUMA 32 CIy4aj CMPTH .
Y ®0j je 3acTylJbeH OOyXBaTHHJU TPHUCTYI IMOJMOBHOM ojpehemy cnobojie 3aBemrama,

JI0JITaBab-EM JOIII HEKUX eJeMeHaTa Koje je UYMHE, aji HU Kby He cMaTpaMo MOTIyHOM uMmajyhu

y BUJly CaJIp>)KMHY ayTOHOMHJE BOJBE.

4) Jlepununmje ca CTAHOBUIITA OTPAHUYEHHA CJ1000/1€ 3aBelITAbA

Opx cBOT HacTaHKa, MOMMamke CI000/Ie 3aBeIITamka MOIpa3yMeBa PellaBamkbe MUTaAmka
weHnx Trpanumna. OTyna je pa3yMJbUBO INTO HEKH ayTOpW MPUIMKOM OO0jalllilkbema |
oapehuBama rmojMa cio00/1e 3aBelTama y IPBU IUIAH CTaBJbajy YIPABO TPAHUIIE T CIO00E.
'nmepumita Hactajga mocMmarpameM CI000/e 3aBellTamba ca acleKTa BEeHUX OrpaHuueHha Y
JUTEpaTypu HACJICTHOTA MPaBa IBOjaKO CY MPEICTaBbCHA.

Jemnu aytopu cBoje oOjammeme Ci000j€ TecTUpama 3acHUBAjy Ha IMPOCTOM
CYNPOTCTaBJbaby YCTAHOBH HYKHOT HaciehuBama,’> Ge3 pamarTpama OCTANIMX AacIeKara
cioboie TecTupama. TakaB MPUCTYII, IPE CBEra, HEe MpY)Ka HUKAKBE OCHOBE 3a Pa3yMeBambhe
CYHITHHE CJI000JIe 3aBelITalka, OCUM JIa jeé OrpaHHYeHa YCTaHOBOM HYXHOT nena. C apyre
CTpaHe, HU MO3UBaKkE CaMO Ha HYXXHO HacliehuBame Kao jeIMHO Ba)KHO OTPaHUYCHE, MaKap H
KpYLHjaTHO, HE ojpelyyje Mperu3Ho TpaHulle 3aBemTajHe ciodoe. Mako je HecropHo 1a ce 'y
HACJIETHOTIPABHO] JOKTPUHHU HYKHU J€0 y3uMa Kao MapaurmMa OrpaHuYeHa 3aBellITajHe
ciobose, Mopa ce MPUMETUTH Ja TO jecTe HEHO OrpaHuyeme, aal He U jJeAUHO. Y

KOHTUHCHTAJIHOCBPOIICKUM IIPABHUM CHCTCMHUMaA JAJICKO je BHUIIC OTPpaHUYCHA, PA3HOPOAHUX

% p. Deeg, Typenzwang-Testierfreiheit und Typenzwang, Disertation - Der Juristischen Fakultit der
Universitét Passau (2003: Passau), str. 1, fusnota 2.
C. Csopuan — B. Bophesuh, Hacrneono npaso (Kparyjesan, 1997), ctp. 41; ¥ normyHoCTH HCTY
nepunnumjy Bunu:u kox: O. Anti¢, Nasledno pravo (Beograd, 2009), ctp 42.
%2 Bumu: (Blagojevié, 1983), ctp. 205.
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10 CBOjOj MPUPOIN W OOMMY 3aJupama y TpaHHIle CIO00JE 3aBeliTama, Koja Cy YIpaBo
IpeaMeT HaydHOT HCTpaKuBama y 0BOM pany. [Ipoctum cyderbaBameM ca000/1€ 3aBelITamba
U HY)XKHOT JieJla Kao HCeHOT orpanuyea de facto je uzbernyra pacrpasa o CyIITHHH CTBapH.

NMma ayropa Koju oTrpaHWYCHY CII000J]E 3aBEHITAjHOT pacrojiarama Jajy 3Hauaj
KOHCTHTYTHUBHOT €JIEMEHTa y M3TPaJibi HAYyYHOT CUCTEMa HACJIEJHOT MpaBa. YMECTO Hauena
ci1000/1e 3aBelTama, nMajyhu y BHly Ja OHa HUje allCOJIyTHA, Y OCHOBHA Hadella HACJICIHOT
npaBa yBpihyjy waweno oepanuuenoe pacnonaearba MOrtiS causa, 3a kKoje cmarpajy aa je
PUMCKO Hauelo KOje Ce€ jaBJba Ca HAaCTaHKOM ,MHCTUTYLIMOHOI TEeCTaMeHTa a cio0oja
pacronarama Ce OrpaHHYaBa YCTAHOBOM HYKHOT Jena.“>> OBaKkBHM METOJIOIONIKIM
MOCTYIKOM 3aMarjbyje c€ OJIHOC u3Mel)y TecTaMeHTapHOT U 3aKOHCKOT HacliehuBama, jep u3
yHnoTpeOJbeHUX H3pa3a Kao Jla MPOU3JIa3u Jla je W3jaBJbUBaE IMOCIEAHE BOJHE 3a CIIy4a]
CMPTH BHIIE OTpaHWYeHO Hero ciaoboaHo. To je y MOTIyHO] CympOTHOCTH ca ypehemem
CaBpEMEHOI' CHCTeMa HaCJIeTHOT TpaBa, y KOMe ce HacliehuBame y MpBOM pely O/BHja Kao
TECTaMEHTApHO, a TeK CYICHIHWjapHO ,,J10J1a31 HaciehuBame Ha OCHOBY sakona“.** Oakas
MPUCTYI MPOTUBPEYH U CAMOM TOCTOjarby MPUBATHOIPABHE ayTOHOMHU]jE, KOja y OUTH 3HAYH
Ja je TPU3HATO TOjeJMHILYy Jla MOJXKE IO COIICTBEHO] BOJbM OOJHMKOBAaTH CBOjE >KUBOTHE
0JIHOCE, KaKO 3a JKMBOTA TaKO W 3a CJIydaj CMPTH. YIIPaBo je cl1000/1a 3aBelITakba eMaHally ja
MPUBATHOIIPAaBHE ayTOHOMHje W Kao TaKBa HMCKJbY4yje 3aKOHCKO HaclehuBame, ma 300T
TaKBOT HECHOT 3Havaja cio0o0/a 3aBemnTamkba MOpa OUTH Y3IUTHYTA Ha PaHT OCHOBHOT Hadesa
HACJICTHOT [TPaBa a He IheHA OrpaHUYeHha, Tj. ,,0TPAHUYCHO pacoarame Mortis causa®, kako
j€ TO y KpUTUKOBAaHOM CXBaTamky 03HAYCHO.

YecTo y HayyHUM JAelMMa y KOjuMa ce Jaje nepuHuInja cio0o1e 3aBeliTama, 0IMax
n3a nedUHUNMja CIean HaBohemEe OHMX OTpaHMYEHA 3a KOja ayTopu cMaTpajy Aa Cy O
3Hauaja 3a objanmbeme Ae(UHUCAHOT M0jMa WM KUXOBHM KaTETOPHUjaTHUM YOIIIITABAHEM.
Peu je o ommrTuM orpaHMYCHMMa M HYXHOM JIeIy Kao 3aKOHCKOM orpaHuucwmy. [Ipema
npodecpy Antuhy, ,,orpaHHYCHA Cy OIIITA — IIyTEeM YCTAHOBE jaBHOT MOPETKA U MOoceOHa —
MPaBO Ha HY)XHU JIc0 (y EBPOIICKOKOHTUHEHTAIIHOM IIpaBy) M MPaBO Ha M3JpKaBame (y arjio-

aMEpUYKOM npaBy)“35

Orpannuema CIMYHO HaBOM U npodecop Byphesuh, ¢ TUM ITO jaBHU
MOpeak pas3jiake Ha eJeMEHTE KOju ra uymHe, KopucTehu ce 3aKOHCKOM JIEKCHKOM, U IITO

IpeLu3rpa 1a Hy)KHU Jeo (Kojer HaBoJM) HHje jeIMHO MoceOHOo orpaHndeme. OH KOHKPETHO

% (Markovié, 1981), ctp. 44.

# (Gavella— Belaj, 2008), ctp. 26.

% (Anti¢, 2009), ctp. 42; (Bophesuh — Cropuan, 1992), crp. 41; B. Bophesuh, Hacneono npaso
(Hum, 1997), ctp. 41.
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HaBOJM J1a ,,c11000/1a TecTUpama MOAJIEkKE ONIITUM OrpaHHYeUMa’ ma ce Moxe pehu ,,1a je
3aBellTanal ciIo0004aH, ) epanuyama NPUHyOHUX HNPONUcA, jagHO2 NOpemKa U O000pux
obuuaja‘“, Te npa ,,1OCTOje M MoceOHa OrpaHuuema ciI000/e TECTUpama, O] KOjuX je
HajBXKHU]A YCTAHOBA HYxcHO2 Oena.*>® OBe KpaTke HATIOMEHE O OTPAHHYCHHMA YIOTIYEbY]Y
3ay3eTa CXBaTama CJI0007€ 3aBElITama, HEHE CaApKUHE M O0MMa, U YjeJHO IOIPHUHOCE
0oJpeM pazyMeBamy Aatux nepuHunuja. OcuM Tora, T€ HallOMEHE CE MOTY MPOTYMAduTH H
Kao CUTHAI Ja y JeGUHUIN]y c1000€e 3aBelTama Tpeba yHETH U IeHa OTPaHUUCHA, PasyMe

CC Ca BUCOKMM CTCIICHOM YOIIIITaBama, IITO HCKHU ayTOPU C IIPaBOM U YHNHE.

b) JAE®UHUIIAIE CJIOBO/IE 3ABEIITABA KOJE OBYXBATAJY U CJIOBOJIY OITO3MBA 3ABEIITABA
KAO KOHCTUTYTUBHMU EJIEMEHT

Hacnegnonpasne nedunwuimje cioboje 3aBeliTama pa3inkyjy ce, u3mely ocranor, u
Mo THUTalky MAa Ju o0yxBaTajy W OIO3WB 3aBEUITama. AyTOpW Hampel HAaBEICHHX U
aHAMM3UpaHuX JedUHUINMja HUCY CMaTpaidd Jaa MOryhHOCT omo3uBa Tpeba yHETH ¥y
nedUHULIA]Y 3aBEIITajHe CI000/1e, alli UMa U OHUX TEOpETHYapa KOju TO C Pas3jioroM YHHE.
[Ipodecop Autuh naje cnenehy nedunummjy: ,Ilog cmobomom 3aBemTama /TecTUpama/
0Ipa3yMeBaMo IMPaBo Koje oapeheHuM /TecTaMeHTapHO CIOCOOHUM/ JHIMMa TpyXa jaBHH
nmopefak M 3akoH ojpeheHe napkaBe y TMOTJIENy CaApKUHE HUXOBOT jJEJHOCTPAHOT U
HETIOCPETHOT pacrioyiarama COMCTBEHOM 3a0CTaBIITHHOM 3a CIy4aj CMPTH, Kao M y TOTJeIy
IpYruX HBUXOBUX H3jaBa M HapeAOW y BE3W ca COINCTBEHOM CMphy, KOje OBa JIMIa MOTY
JEIHOCTPAHO M3MEHUTH WJIM YKUHYTH CBE JIO TPEHYTKa CMPTH WM I'yOMTKAa TECTaMEHTapHE
ciocobrocTr®.®’ EKCIUIMIUTAH CTaB VHET y IeDUHULM]y 1A U3jaBe MOCICLBE BOJbE U APYIe
Hapen0e OCTaBHOIM ,,MO2Y JeOHOCMPAHO USMEHUMU UAU YKUHYMU CBE O TPEHYTKa CMPTH
WU TyOMTKa TECTaMEHTapHE CIIOCOOHOCTH™, y CTBapHW 3HAuUW Ja ce ciaoboma (MoryhHOCT)
OII03UBA TECTAMEHTA CMaTpa KOHCTUTYTHBHHUM €JICMEHTOM Je(HHHUIIU]E CT000/IC 3aBeIITamba.
Y ToMm moriemy, HEMTO Jpyradyuju METOJAOJIONIKM IMOCTYHaK MpHUMemyje Mpodecop
DByphesuh, koju Hajupe Aaje jenHy onmrty AedUHUIN]Y OBe cioboe usHocehu riequire 1a
LIPUHIUI c000/ie TecTUpama 3HAUM Ja je 3aBellTanall ograuifien 0a no ceojoj 6osmu
pacnoaasice c80jomM UMOBUHOM 3a cayuaj cmpmu’, 1a 64 je TOTOM pa3paano HaBojehu na ce
c000/1a TeCTUpama MUCIOJbaBa y TPU OOJIMKA — KA0 €10600a cacmasmared mecmamenma,

38 .
€10600a HACTIeOHONPABHO2 0OIUKO8AILA U KAO c10000a onosusarba mecmamernma.” OUUTO je

% (Byphesuh, 2011), ctp. 30.
" (Anti¢, 1983), ctp. 9.
%8 (Byphesuh, 2011), ctp. 29.
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na ce cioboaa OMo3MBa 3aBEUITalka Yy OBOj JNE(UHHUIMJU MOTEHLUUPA KAO0 KOHCTUTYTHBHHU
€JIEMEHT TI0jMa 3aBellTajHe ca000/e, Te J0aTHa 00jalllkbekha HUCY TOTpeOHa.

YHoIemeM c1000/1e OM03KBa 3aBelITamka y NeGUHHIIN]Y, OHA MTOCTaje KOMIUICTHU)A U
no0Mja TyH CMHCAao Kao BHJI HCIOJbaBamba ayTOHOMHje BoJbe. lIpH3HATH TOjeAMHITY
CIIOCOOHOCT Ja caMm ypelyje CBOje KMBOTHE OJTHOCE TIO COICTBEHO] OJUTYIM, & HE JaTH MY
MOTyhHOCT 11a CBOjy OMJIYKY jeJHOCTpAaHO M3MEHHM WM YKUHeE, 3Haumjo Ou nma he crobona
3aBelliTalkba YBEK [OCTaTH cama cedu orpaHnyewme. Tume ©Ou ce oOecmuciuia
MPUBATHOIIPAaBHA MUCHja C1000/Ie 3aBelITama 3a CiIydaj CMpPTH — 0e3 MpU3HaBama OT03UBA,
JeIHOM H3jaBJhEHA MOCIE/ha BOJba 3aBEIITA0IA, JOII 3a HErOBOT KMBOTA OrpaHUYMIIa OU ra
na najbe ypelyje cBoje MMOBHUHCKE OJHOCE 3a ciiy4aj cMpTu. M3 oBUX pasziora, cMaTpamo aa

neduHULIMja c1000/1e 3aBelITama Tpeda aa CaapKu U CI000 Iy 0OTI031Ba 3aBEIITabA.

C) JAE®UHUIINIE HACTAJIE TIOPEBEHEM CJIOBOJIE YTOBOPHOTT HACJIEBMBAKA U CJIOBOJIE
3ABEIITABA

[Topen 3akoHa U TecTameHTa, kao Tpehu Mmoryhu ocHOB Mo3uBama Ha Haciehe jaBibajy
ce HaCJIeOHONpaBHH yroBopu. Mel)y oBHM yroopuma, y TpaBHHM CHCTEMHMa TOE je
JOTYIITEH, Hajjadyl OCHOB TMO3WBama Ha Haciaehe mMa yroBop o HaciehuBamwy, Koju
HCKJbyUyj€ M 3aKOHCKO M TecTaMeHTapHo HaciehuBame (y TOTIeqy Jaefla WIN IIeNe
3a0CTaBIITHHE KOja je MpeaMeT yroBopa), 3aTo IITO jé jeJHOCTPAHO HEOMO3WB WM BeE3Yje
OCTaBHOILIA JI0 FETOBE CMPTH. Y TOTJIey OJTHOCA YyroBOpa O HaclehuBamwy U TeCTaMeHTa, Kao
BHJIOBA pacliojlarakba MMOBHHOM 3a ciiydaj cMmpt (Hem. Verfligung von Todes wegen),
KIACHYHO je CXBaTame, KOje 3acTyma He Maid Opoj Teopernuapa,”’ 1a 0Baj yroBop
orpaHu4aBa cJI000/y 3aBEUITama, Tj. Ja TPEACTaBlba BUJ BOJAHOT OTpaHHYCHa ClI000]1e
3aBemTamba ocraprora.’’ Ha THM OCHOBaMa M HacTaje IVICAMINTE O CIOGOIM 3aBEINTAmbA,
nmpeMa KOME OHa MOXE Ja TOCTOjd caMO Kaja Jiuile MMa oBianiheme 1a jeJHOCTPAHOM
M3jaBOM BOJBE, O Kpaja )HMBOTA, CIOGOMHO PACIONaKe CBOjOM MMOBHHOM Mortis causa.*!
OBakBMM CXBaTalkbeM YyBa CE€ €CEHIMjaJHA MIMpUHA CJI000Je 3aBelTama M Clio0oaa

. 42
TecTaropa /1a U3MEHU WM OM030BE CBOJE 3aBEITAE.

¥ Bumm: (Anti¢, 2009), crp. 333; (Byphesnh, 2011), ctp. 244, 245; (Bophesuh — Copuan, 1992),
ctp. 347.
0 Bumm: 1. Byphesuh, ,, VBoheme yrosopa o HacneluBamy y cpricko mpaBo “, Ananu, 2 (2009), ctp.
190; (Brox, 2003), ctp. 91; .
D. Hutchinson , ,More light on the pactum successorium®, The South African Law Journal, 106
(1989), ctp. 2 u 4;
OBo Cy yjeaHO KJbYYHH pa3jio3H 300T Kojux je y (paHIyCKOM MpaBy U IpaBy 3eMajba KOjEMa j€ OHO
Omno y30p, TOMYT MINMAHCKOT, HTAJIMJAaHCKOT W TMpaBa jyKHOAQPUYKHMX 3eMalba, 3a0pameH YroBop O
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HacynpoT pedyeHom, mnpucTamuile YroBOpHOT HaciehuBama KPHUTHUKY]y H3HETO
TJICJIUINTE KA0 OHO KOje arcoyTH3yje 10001y 3aBelITama U 3allaxy Ce 3a PECTPUKTUBHU)H
npuctyni. OHM yka3yjy Ha mnorpe0y mnpuzaBama Beher 3Hauyaja ci000AM YrOBOPHOT
HacyehuBama Kao jeJHOM O] BHJIOBA MCIIOJbaBamkha ayTOHOMH]jE BOJbE Y 00macTu HaciehuBama
¥ Ha BOXHOCT Pa3JIMKOBamba CIOJbAIBUX O] YHYTPAIIbUX OTPaHUYCHa, 1a OU 3ay3enu CTaB
na cinoboma cyrcymupa y cedu u MOTyhHOCT /1a jiie KoMe OHa MpHuIiaaa, cede OrpaHuyu y
HekoM mpaBy.” ¥ ckiajy ca TAKBEM IOTJIeAMMa, W3rpaljyjy JeUHHLI]Y cI0601e 3aBelTama
cyxaBajyhu je Ha TecTaMEHTApHO paclojiarake caMo ,OHHM I[peIMeTUMa KOju Cy
MPEOCTAIN y HMOBHHM OCTaBHOLA Yy TPEHYTKY HEroBe CMpTI/I.44 IloreHnnpame na
,»3aBEIlITajJHa pacrojiaramka IMPOU3BOJE JCJCTBO CaMO y OJIHOCY Ha OHa IpaBa Koja je
3aBelITajal IMOCEI0BO Y TPEHYTKY CMPTH™, CIYXH Jla C€ MOKake HEIIOTUYHOCT Koja ce
CacToju y TOME JIa YTOBOPH 3aKJby4eHH 3a KMBOTa Takohe orpanudaBajy Oyayher ocrtaBuoria
y TOTJIEAY pacrojaramka IMOBUHOM, alli Cy JOMYIITEHH; Kao HITO ¥ YTOBOPH O HaciehuBamy
OTpaHWYaBajy 3aBEIITajHy CI0001y, au Cy 3a0pameHu Wiu cropHU. [luse je 3aroBopHUKa
OBOT TJICJTUINTA J1a JOKaXy Kako cli000Jia 3aBemrTama U ci100oaa yroBopHor HaciehuBama
HUCY HY)KHO CYNMpPOTCTAaBJbEHU NMPHHIMIH, Beh ma Mory mapaiienHo ersuctupard. 3ato u
3aKJbYYyjy J1a ce AOMyIITamkeM yroBOpHOr HaciehuBama cioboaa He cykaBa, ,,Beh ce mmpu
JIOMEH ayTOHOMHjE BOJbE* — ,yIIPaBO IEroBa 3a0paHa MPEACTaB/ba OTpPaHUYCHE OBOT
IpHUHLKIA rpaljaHckor npasa.*

W3 oBe kpaTke aHalM3e pa3IMYMTUX IPHCTYyNa YyrOBOPHOM HaciehuBamy, Mory ce
M3BECTH JiBa 3akibydka. [IpBo, cxBarame ojHOca u3Mely crnoboje 3aBemTama U ciioboje
yroBopHOT HacnehuBama yruue Ha oapehuBame rpaHulia 3aBemTajHe cioboae, o yemy Tpeda
BOJIMTH pavyyHa MPHIUKOM H3Tpajithe TeUHHIIMjE OBOT Havena. [pyro, 3a 3aKOHCKO ypeheme
BHJIOBA ayTOHOMHjE BOJbE Y JIOMEHY HACIEIHOT IMpaBa OJTy4yjyhu Cy NpaBHOMOJIMTHYKA
IIUJBCBH KOJU CE TUME JKeJle MOCTUhM, a HE INMpaBHU apryMEHTH, IITO je OJl 3Hadaja 3a

pasMaTpame YTI/II_Iaja YroBOPHOT HaCHGI')I/IBa}La Ha I'paHuIe CJ'IO6OI[€ 3aBCIITalkbAa.

HacnehuBamwy, M. CramkoBuh, YeoeopHo Hacnefusarwe uszmel)y cynpyscuuka (0okmopcka oucepmayuja)
(beorpan, 2015), ctp. 433.

*® Ommmpanje: (Craukosuh, 2015), ctp. 435-439.

* D. Hutchinson , “Succession Agreements in South African and Scots Law”, in Exploring the Law of
Succession, Studies National, Historical and Comparative, ed. by Kenneth G C Reid, and others (Edinburgh:
Edinburgh University Press, 2007), ctp. 232.

** (Crankouh, 2015), ctp. 437.
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d) OJPEPUBAKE KOHCTUTY TUBHUX EJJEMEHATA U JIEGMHUCAE CJIOBOJIE 3ABEILTABA

VY ananusupanuM JepHUHHIIMjaMa MOTY C€ 3ala3hTH OJUIMKE M EJIEMEHTH cJI000/e
3aBelITamka KOje Cy ayTOpPH UMalli y BHJY, Pa3IMYUTE 110 CBOjOj MIPUPOIU U 3HAYA]y KOJH MM
ce Mmpujaaje, ald UMa U OHUX Koje Cy MM 3ajeqHruke. Ha OCHOBY KOHCTHTYTHBHUX eJeMeHaTa
aHaTM3UpaHuX JepuHUIja cI000 /e 3aBeITakba i KPUTHIKE aHAIN3€E IbUX0BE MOTIYHOCTH U
MPEIU3HOCTH, MOXKE ce naTh cieaeha nedununuja;

Haueno cnobone 3aBemrama 4nHEe OBIamIhema jeIHOT JHIA YCTAaHOBJHCHA jaBHUM
MTOPETKOM U 3aKOHOM jeJIHE APIKABE J]a CAMOCMAIHO 00ayyU Xohe 1y cauunumu 3aseumarse u
onpeodenu ce 3a 3aKOHOM npedguheny Gopmy TeCTaMEHTa, Ja C10O0OHO 00pedu He208y
CaopCuHy M TI0 C80jOj 806U ONO308€ 3a8eutmarse 10 CBOje CMPTH.

Ommrre onuke ¢o00/Ie 3aBEIITamka CY:

1. Cnoboia 3aBelITama j€ 0CHOBHO Hauelo HacieoHo2 npasa. Ha TeoprjcKoM TUTaHy,
BehuHa aytopa ucroBeTHO oapehyje mpaBHY mpupoay ciobona 3aBemTama, cMaTpajyhu je
MIpaBHUM HayeJIoM, Ia Ce TaKO Ha3MBa U CUCTEMaTu3yje y yilOeHnuMa u JpyruM 0OMMHH]UM
CHUCTEMCKHM JieiuMa. Y JajbeM O0jallmkberhy CYIITUHE OBOT Hadella OHM HABOJE Ja je ped O

,,npaBy“46, LoBmamhewy"' uim o ,,MOFthOCTI/I“48 OCTaBHOIIA Jla pacnojake UMOBHHOM 3a

7
Cly4yaj CMpTH, IITO acollipa Ha HEKO CyOjeKTUBHO mpaBo. Mehyrtum, kam ce y3me y o03up
neduHUNIM]a CYOjJEKTUBHOT MpaBa Koje Jaje OmIITa TeOpHja mpapa, 3akjbydak je Ja ce ciodoaa
3aBelITakba HE MOXKE KaTerOpHjaIHO TOJBECTH MO Taj nojaM,49 Jep TpOu3Jia3u W3 BHIIEC
MPaBHUX HOPMH W CAJpPKU BHUIlIe oBiamhema (Ja ocTaBuial ouTydd Xohe JiM cacTaBUTH
TECTAMEHT, [ M3BPIIHN PACIOACTY HMOBHHE, 1a n3adepe (popMy 3aBemTama i ap.).” Ypaso
3aTO WITO MPEJCTaBJba AlCTPAKTHO MPABWIIO KOje je€ M3BEICHO M3 BHIIEC MPAaBHUX HOPMH
HaCJIETHOT, Tpal)aHCKOT U yCTaBHOT IPaBa, ,,K0je BaXKW 332 YNTAB HU3 CilydajeBa oOyxBaheHnx
HIDKAM HOpMaMa,>’ cio6ojia 3aBellTama je OIINTe MPABHO MPABHIO, Tj. HAYENO, KAO
M3BEJICHH TI0jaM BUCOKOT HMBOA allCTPAKTHOCTH, I je UCIPABHO MPHIUKOM AeuHUCama J1a

CC€ TaKO U HA30BC.

“® Bumm: Bartholomeyzik-Schliiter, Erbrecht (Minchen: 1980), (Kroppenberg, 2008), crp. 91;
(Bophesuh — Cropuan, 1992), ctp. 41; (Anti¢, 2009), ctp. 42.

" (Byphesuh, 2011), crp. 29, 30.

8 (Avramovi¢ 1981), cp. 4.

49 Cy0OjeKTHBHO MpaBo je 00jeKTHBHMM TIPaBOM (Tj. jeIIHOM TIPaBHOM HOpMOM) oxpeleHo oBramhere
cy0jeKTa npaBa y IpaBHOM OJTHOCY Jja HELITO CaM YHHH, WM Jia 3aXTeBa O[] IPYror Jia IPYyrd HEITO YIUHU HITH
tpru*. (P. Jlykuh, Teopuja oporcase u npasa Il. Teopuja npasa (beorpan, 1995), crtp. 173 n 174.

%% O nojmy cy6jexrusHor HacneaHor npasa Bumu: kox (Byphesuh, 2011), c1p. 20.

IIpema mpodecopy Jlykmhy, ,,Onmra mpaBHa Hadenma cy Takoe H3BeneHHM MOjMOBH. To cy
anctpakmue Hopme, KOje Cy N3BEACHE U3 HM3a Makhe allCTPAaKTHUX HOPMH, M KOj€ BaXKe 3a YHTaB HU3 CITydajeBa
oGyxBahennx Hmwxnm HopMama.“> (P. JIykuh, 1995), ctp. 281
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2. Ilpasne epanuye omelyjy mosbe y Kome ciao0o0/a 3aBemTama MPOU3BOIU MPABHO
7ejcTBO. 3aTo MITO cno0o/a 3aBellTamka HUje alcodyTHA, y JeUHULIU]Y TpeOa YHETH HeHE
npaene epanuye. VI3BaH THUX TrpaHuIa cl10007a 3aBelITama HE MPOU3BOAU TPABHO JIEJCTBO.
VYxonuko ce To He OM yunHWIO, neuHuIMja Ou y cebu Hocuia Heranujy cebe came jep Ou
oOyxBaTtaia M 3aBellTama Koja Cy ancoilyTHO HumTaBa. OrpaHnyema c1000/e 3aBelTama Cy
MHOTOOpOjHAa M Pa3HOBPCHA IO CBOjOj NMPHPOJH, CAIPKUHU U OOMMY, Ta MX je MPAKTUIHO
Hemoryhe HabOpajameM cBe yHeTH y Aeuaunmjy. M3 Tor pasnora, y neduHUIU]y Cy MpaBHA
OTpaHWYECHa YHETa MyTeM OMNIITEr HM3pa3a — 3aBelliTajHa cl000J]ia MOCTOjH caMO aKo je y
CKJIaJy ca ,,JaBHUM HopeTK0M52 Y 3aKOHOM JeJIHE JIpKaBe"’.

KonctutyTuBHE enleMeHTH Koju ojpel)yjy caipKuHy cI000/1€ 3aBeliTama Cy:

1. Crobooa cauurwasearwa mecmamenma je TIpBa CYIITHHCKA OJUIMKA 3aBEIITAjHE
cno0oie ¥ MpeTIocTaBka je 6e3 Koje HeMa JAPYruX KOHCTUTYTUBHUX eleMeHaTa. Y MHOIITBY
pa3IUYUTUX OJIPEJHUIIA CYIITHHE CI000Je 3aBeliTama, ayTOHOMHja BOJBE OCTaBHOIA j€
3ajeMHUYKH HMMEHHMTEJb KOju Kao OUT cioboje 3aBelliTama Cajgp)Ke CBE aHAIM3UpaHe
nebunnuje. TectameHTapHa cinoboaa ,,kao crendduyuaH MojaBHU OOJIMK TPHUBATHOIIPABHE
ayTOHOMH]e" y MaTepHju HACJICTHOT r1pa113.a53 M3 KOj€ MOjeIrHall IPIX OBJaNIheme 1a CBOje
MPUBATHE OJIHOCE OOJIMKYje MO COICTBEHO] BOJbH. Ha OCHOBY Te cino0oje, MpaBHU CYOjeKT
MOXe J1a 00JIMKYje CBOje MMOBHHCKOIIPABHE OJIHOCE Ca JCJCTBOM TOCIIC HErOBE CMPTH. 3aTO
j€ Kao KOHCTUTYTUBHH €JIeMEHT neuHHIM]je c1000/1e 3aBelTamha yHeTa cio0oga 0CTaBUOIa
Ia oJutydn xohe JIM J1a CayMHU TECTaMEHT, KOjuM he Mo COTCTBEHOj BOJbM pacroJiaraTtu
320CTaBIITHHOM, WX he ce onpeieuTy 3a MPUMEHY MpaBmiia 3aKOHCKOT HacliehuBama.

2. Cnobooa uzbopa ¢hopme 3asewmarna. Kag ce omlydn ga MyTeM TecTaMeHTa
pacroyiaxxe CBOjOM HMMOBHHOM, OCTaBWJIAIl MMa MOTYHHOCT na m3abepe HEKy OJf 3aKOHOM
npeasuhenux ¢popmu y kojoj he caunnutu rectament. C TUM y Be3u, Tpeba 3ama3utu Ja ce y
aHaIM3upaHuM JeduHuIjama n3oop GopMe TecTaMeHTa H3PUIUTO HE TIOMHUEHE KAO CIIEMEHT
3aBellTajHe ci1000/e, ajli TO He 3HA4YM J]a Ta HeKU TBOpLM JedUHUIMja HEe y3UMajy Y 003up.
N360p popme Moke OUTH calp)kKaH U y HEKOM JPYrOM KOHCTUTYTHBHOM €JIEMEHTY, 3aBHCHO
o]l Tora Kako je gopmynucad. Tako ce, Ha MpUMep, U3 U3pasa ,,cl10004a HACIEIHONPABHOT

«54

oOnukoBamwa*’, Koju je y JedUHHMLIMjU YyNoTpeOJbeH 3a O3HauaBame JeJHOI elleMEeHTa

*2 Tlox OBMM H3pa3oM IOAPA3yMEBAMO jaBHH MOPEIAK Y IIMPEM CMHCIY, KOjH 0OyXBaTa MpPHHYJIHE
TIPOITHCE, jaBHU MOPEAAK Y y)KeM CMHCITy 1 100pe obmuaje, wi. 155 3akona o HacnehuBamwy Permyomuke Cpouje,
(,,CJI. 'macauk CPC* 46/1995, 101/2003-ognyka YCPC u 6/2015).

%% D. Leipold, Erbrecht — Grundziige mit Fillen und Kontrollfragen, Tiibingen: Mohr Siebeck, 2002,
crp. 19.

* (Byphesuh, 2011), crp. 29.
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ci1000/1e TeCTUpama, MOXKE 3aKJbYUHUTH Ja Ce Ta cI000/a OJJHOCH U Ha CAAPXKUHY U HA GOpMy
TECTaMEHTA.

Mehyrum, Mmu cmatpamo na cinoboy n3bopa gopme TectaMeHTa Tpeda U3IBOJUTH Kao
CaMOCTaJTHM KOHCTHUTYTHBHHU €JIEMEHT clio00Jie 3aBelTama, U3 BUIe pasiora. [IpBo, nzbop
(dbopmMe TecTaMeHTa Mo cII000HO] BOJBHM OCTABHOIIA HE MOXKE C€ MOABECTH IO TI0jaM CJI000/1e
onpehuBama caapKMHE TECTAaMEHTa, KOjeé CMO OJAPENWIM Kao CaMOCTAJTHH €JIEMEHT
nepuaunmje. pyro, y 3aKOHOJAaBCTBMMA CE€ HE IMPOIHCYyje caMmo jenaHa, Beh Bumie dgopmu
TecTaMeHTa,” Ita GM HaMeTambe OUII0 KOje OJ] BbHX OHIO MPOTHBHO CI0GOIM BOJbE OCTABHOIIA.
Tpehe, cBaka ¢popma TecTaMeHTapHOT pacrioyiarama je, cama 1o cebu, HeKd BUJ OTpaHUYCHA
cino0ojie 3aBemiTaola Jia W3jaBu CBOjJy TMOCIEIHBY BOJbY, IITO CE€ OJpa)kaBa Ha TPAHMIIC
3aBellTajHe cia00o04e y LEeIUMHM nocMmaTpaHo. VcTunameMm y JNeUHULUJU CAaMOCTaTHOCTH
cinoboaHor M300pa GopMe, MOTEHIIMPA CE€ HETOB 3HAUYa] 3a oJpehuBame TpaHuia cioboje
3aBenITama. Hamme, 3aBemTanan uMa MOTYhHOCT J1a ce 10 COTICTBEHOM Haxol)emy ompenenn
3a HEKy OJI 3aKOHOM IMpomnHcaHuX (opMH TecTaMeHTa KOja BHINE WIH Mame OrpaHHyYaBa
HETOBY CJ1000/Ty, ¥ TAaKO U3Pa3u CBOjy ayTOHOMHY BOJBY.

3. Cnobooa oopehusara caopaicune mecmamenma. Cnodona oapehuBama campxuHe
3aBelITama MojpazyMeBa cI0001y KOHKPETHOT OOJUKOBama HACIECIHOTPABHHUX ITOCIICANIA
CMpTH TyTeM 3aBemTama. Ciio0o/aa 3aBenTaona ce OJHOCH CaMO Ha JOMYIITEHY CaApKHHY
3aBelTama. Y TpaHWIlaMa JOMYIITEHOT, 3aBelITajall 1o CBOJjOj BOJHHM ojapehyje: mpeamer
3aBEUITAJHOT pacrojarama; JIMIa y 4Ydjy KOPHUCT paclojaKe; MOJAIUTETE MPH HUXOBOM
onpehuBamy (OrpaHHuYaBamkE YCIOBOM WM POKOM, omnrepeheme HalIorom);, a MOXe |
pa30alITHHUTH HacjenHuKa. JlOMymITeHy CaAp)KMHY 3aBellTakba YHHE W OIPOIITAj
HEJIOCTOJHOCTH, oclio0oherme 0 ypauyHaBama HUCIOpPYKa M IOKJIOHA y HACIEIHH €O,
pacrioyarambe 'y ApYIITBEHO-KOpUCHE cBpxe. [lopen OoBUX pacrosiarama Koja IMPOU3BOIC
HACJICIHOTIPABHO JICJCTBO (IMPEKTHO WM MHIUPEKTHO), CAP’)KUHY TECTAMEHTa MOTY YNHUTH
W pacrojiaramba Koja HHCY HACIICHONPAaBHOT KapakTepa (OMpOINTaj WM MPHU3HAKE IYTa,
MpU3HAKE OYMHCTBA U CI1.), Kao U oJipede Koje uMajy popManiHu KapakTep U OJHOCE ce Ha
peanu3aiujy mociaeamhe BoJbe (HIp. MOCTaBJhakhe U3BPIINOIA 3aBEIITABA).

CnobGony onpehuBama cagpkuHe TecTaMeHTa Tpeda pa3lMKOBATH OJf CaAp KHHE
3aBelTajHe cao0oje, Koja ce CUMIUIM(UKOBAHO MOXKE O3HAYUTH Kao CI000/a BOJbE U MOXKE

OMTH HCMOJbCHA Y pa3iuuTUM IIpaBliiMa, a HE CaMO Yy IIpaBLy oz[pele/IBaH)a CaZIp’KUHC

%V cprckom HacieaHOM mpaBy mpeaBuheHo je meBeT paBHONpaBHHX (GOPMH y KOjHMA 3aBEIITANAIl
MOX€E M3Pa3UTH CBOjy BOJBY: ojiorpad)cku, amorpadcku, cyackd, KOH3yJIapHH, Mel)yHaponHu, OpOJICKH, BOjHH,
YCMEHU U JABHOOCIIC)KHIYKA TECTAMEHT.

27



tectamenTa. Cno0o/ia 3aBemTama je, Takie, MUPH 1mojaM, Koju mopes cnoboae oapehuBama
caJp>KMHE TecTaMeHTa o0yxBaTa M ocTaje cioboae — ci10001y caunmbaBamba TECTAMEHTa,
ciobory nzbopa hopMe TecTamMeHTa U clio001y OMO31MBa TECTAMEHTA.

4. Crnobooa onosusa 3aBelITama j¢ KOHCTUTYTHBHH €JIEMEHT clI000/1¢ 3aBelITama U y
CYIITHHU TPEJCTaBJba jeJaH BUJ pacrojiarama 3a cirydaj cMptu. Kao mTo Heko nmie nma
opiamheme 1a CBOjeBOJbHO CAYMHM TECTAMEHT, HCTO TaKO MOKE MO COIICTBEHOM Haxohemy u
Jla OT030BE€ H3jaBJbEHY MOCHEamBY BoJby. Ciio00aa OMmo3uBa, Jakie, UMa WCTH 3HA4a] Kao |
cino0oa JIvIia 1a CAUuHU TECTAMEHT, jep TeCTaMEHT ,,0TICTajeé OHOJMKO YyTro KOJUKO ra JP>KU
Ha CHA3M 3aBelITaueoBa Bosba“.”® be3 MpaBa Ha OMO3UB TECTAMEHTA, IIPaBHA CYIITHHA HAa4Yela
cio0ojie 3aBemTamba Omila OM JOBEIEHA y MHUTame. Y TOM CMHUCIY, CI000y CaulmbaBamba
TECTaMEHTa W CJI000y HEroBOT OINMO3MBa Tpebda MocMaTpaTH Kao JIMIE W HaJHdje UCTOT

[IPaBHOT MPUHIUIIA — AyTOHUMHU]jE BOJbHE.

3. YCTABHA JEMCTBA CJIOBO/IE 3ABEIITAKA

Cno0oya 3aBerrama pon3jia3y U3 YCTaBHUX jeMCTaBa IpaBa Ha UMOBHHY M IpaBa Ha
HaciehuBame. YcraBoM®' ce jeMdH ,,IpaBo HaciaeluBama, y CKIamy ca 3aKoHOM® (4. 59 cr.
1) u ,MUpPHO Y)XHBamkE€ CBOJUHE W JAPYTMX MMOBHHCKHX IpaBa CTCUCHHX HAa OCHOBY 3aKOHa™
(. 58 cr. 1). Ilonmazehn ox nuTHpaHWUX yCTaBHHX ojapenada, cTaB Ja YCTaBHE rapaHIdje
cro0o/1e 3aBellITamka U3BUPY M3 YCTABHUX jeMCTaBa CBOjUHE, 3aCHOBAH j€ Ha JOKTPUHAPHOM
MOVMamy CBOJUHE W YTEMEJbCH je Ha TyMadeHly Jia MUPHO Y)KMBAaWkE CBOJUHE U JIPYIHX
3aKOHOM  CTCUCHMX HMMOBHMHCKHX TMpaBa o0OyXBaTa M  CIOOOLy  3aBEITamba.’
OmnmrenpuxBaheHo je y rpahaHCKONpaBHO] TOKTPUHU Ja CAAPKUHY CBOJUHE KOHCTHTYHIIY
opnamrherma BIaCHUKA — J1a IT0 CBOjOj BOJBH CTBap Ap»H, kKopuctu (ius utendi, ius fruendi) u
moMe pacnoaxe (ius abutendi) inter vivos u mortis causa. U3 ose aedunuinje je BUIBHUBO
na crnoboja 3aBelITama MpEACTaB/ba jeAHO OJf CBOJUHCKUX OBIamhewma — oBnamheme
COTICTBEHHKA [ 0 CBOjOj BOJBH PACIIONAKE CONCTBEHOM MMOBHHOM MOrtis causa.>® Cammm
TUM TITO TMPEJICTaB/ba €CCHIM]Yy TpaBa CBOJUHE, FapaHIUjoOM ,,MHPHOT Y)KHBaWa CBOjUHE
yIpaBo je 0BOM oBNanrhemy MpykeHa yCcTaBHa 3aIITHUTA.

OBakBO TyMaueme YCTaBHE 3allTUTE CJI000Je 3aBeliTama j€ y XapMOHHUJU ca
€BPOICKUM CTaHAapAnMa, KOJUM j€ eKCIUIMIIMUTE pelIeH OJHOC CBOJUHE H cloboje

3aBemTama. Y IloBesbu 0 ocHoBHUM npaBuMma EBponcke yHuje, y wiany 17 cr. 1, u3puuuro

% (Byphesuh, 2011), ctp. 195.
> «Cryx6enn rmacuuk PC”, 6p. 98/2006.
%8 D. Purdevi¢, Sloboda testiranja i formalizam olografskog testamenta, br.11 (2009), ctp. 849.
% Bumu: (Leipold, 2002), ctp. 22.
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ce HaBoJM Ja ,,CBako MMa IIPaBO Jia CBOjy 3aKOHUTO CTE€UYEHY MMOBHHY IOCE/yje, KOPHUCTH,
X3 60
BOME PACHoJIaKe U 3asewma’’.” JeAHaKa 3alITUTa, JaKile, IpyXa ce MpaBy paclojarama 1

3aBC€IITamba.

4. CBPXA CJIOBOJIE 3ABEILITAA

YoBekoBoM cMphy EeroBa mpaBa W 00aBe3e Koje je JO Taga MMao, ocrajy 0e3
TUTYIIapa, 1a je o0aBe3a AP)KaBe J1a OCUTypa KOHTUHYUTET HETOBOT IPABHOT IMOJIOXkKAja TUME
mTo he ypeautu mopenak npaBHe cykuecuje. OHa TO YMHM HOpMama HaclIeJHOT IpaBa, Ha
PA3IIMUIUTE HAYMHE, Y CKIIay Ca IMPABHOIIOJIMTUYKHUM HHUJbCBUMA, IPEC CBEra y IUJbY 3alITUTC
MpHUBaTHE UMOBHHE W 3alITUTE Topozauie. HacrmeaHompaBHU TOpenaK CyKIEeCHje 3aBUCH OJ1
pasHuxX (akTopa — O]l CBOJUHE, MOPOJIULE, COLUJATHUX, UICTOPH]CKUX, KYJITYPHUX U JPYTUX
(akTopa. 3aTo ce Ha TEOPHjCKOM IIJIaHy M CMaTpa, KaKo CMO HaIpeI UCTaKIIH, J1a j€ JaHaITHhe
HAaCJIETHO TMpaBO ,HEYXBATJbUB KOMIIpOMHC H3Mel)y CYNMpOTHHX cHCTeMa W NpUHLUIA®,
n3mehy ocrajior, ,,IITO C€ Y HBEeMy TOTOBO HEPa3MPCHBO MPEIUIMNy WHIWBUAYATUCTHYKO,
COITMJAJTHO U TIOPOJUYHO oApehrBame CBpxe“.61

N mopen oBe m3y3eTHE KOMIUIEKCHOCTH, jeJlaH OJ OCHOBHMX 3ajJaTaka HacIeqHOT

mpaBa je JAa ,,VCnocmasu HNpaeuidaH nopeoax pacnooene UMOSUHe Koja je ocmana usa

ocmasuoya “.** TlomTo je cnoGoa 3aBelaTarma, NHIUBHIYAINCTHIKE TPHHIMI HACICIHOT
MpaBa, 3Ha4YM J1a OHA CIIY)KA OCTBAapEeHhy OBOT OCHOBHOT 3a/IaTKa HACIIEIHOT MpaBa. 3aKJbydaK
Ou Omo J5a je, y KpajibeM, CBpxa ci000Je 3aBeliTamba ocucyparbe NpasuiHoz Nopemkd
Hacneononpasue cykyecuje. Jloxk 3akoHCKo HacnehuBame onpehyje HaciehuBame koje je
npeMa TJIEAWIITY 3aKOHOJAaBIla KOPEKTHO W TpaBeAHO 3a HeonpeheHn Opoj TUIUYHUX
cilydajeBa, ci1000Jia TecTHpama Tpyka MOTryhHOCT 3aBemITHOIy jaa Oy/e mpaBeiaH Ipema
OKOJIHOCTMMAa KOHKPETHOT clly4yaja MyTeM HHJIWBHIYaJTHOT pacroJiarama. 3aTo ce U cMaTpa
J1a je TIOBEpEmbE ¥ ,,PABE/IHOT Ol OPOAMIE™ TO Ha IITA e CI000/1a TeCTHPaba OCIamba. >
Cnobojna 3aBeliTama je y BpeMe CBOT HACTaHKAa Y PUMCKOM IpaBy, CIYXHIIA Ja ce
CIIpeYHr paclielKaBame IMOCe/ia Ha BUIIIC BIIACHHKA, J]a OU ce HaJlaJbe MOCTENCHO pa3BHujajia Ka

camocTanHOM TpaBHOM Haweny.®® Jlamac ce saBemrrajHa cmoGoma y rpaljaHCKOMPAaBHO]

TeOpI/IjI/I nonMa Kao BHJ HCIIOJbaBabkha je,[[HOF muper Havcia rpaljchxor npaBa —

8 Charter of Fundamental Rights of the European Uninon (2010/C 83/02); dostupno na http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2010:083:0389:0403:EN:PDF .
81 (Panbpyx, 2006), ctp. 160 u 161.
%2 (Byphesuh, 2011), ctp. 22.
88 J. Niedree, “Testierfreiheit und deren Grenzen — Eine Untersuchung der Rechtslage” in Deutschland
unter Bergcksichtigung der Family Provision Gesetzgebung in England, Disertation (Salzburg, 2001), ctp. 12.
Ibidem, ctp. 13.
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MIPUBATHOIIPaBHE AayTOHOMHUjE, A 3aTO MMa MCTOBETHY CBPXY Kao To Hadeno. Kao u xon
MIPUBATHOINIPABHE ayTOHOMHU]E, Pa3JioT MOCTOjama CJI000/Ie 3aBElITamka je, C jeHe CTPaHe, ,,V
MpU3HABaKY CIIOCOOHOCTH W TpaBy IMOjeJAMHIIA, Ja CBOje MpaBHE OJHOCE OONHKYyje Mpema
BJIACTUTO] OATOBOPHOCTH, & Ca JPyre CTpaHe, y MPHUBATHOM BJIaCTHI/IHITBy.“GS VY pasno3uma
ICHOT HACTaHKa BHJIC Ce, Y CTBApH, IIUJBEBH KOjuMa Tpebda na ciryxu. OTyna, cMaTpaMo Ja je
CBpxa ci000/1e 3aBEHITalba OCUTYPALE C10000€ NUYHOCMU U 04Y8albe NpUeamue CeojuHe u
umosure. OBa TpaBHA 3aMHUCA0 KOja M3BUpPE M3 CXBaTama IPUBATHOIIPABHE ayTOHOMH]E,
npunaza KOHTMHEHTAJTHOEBPOIICKO] MpPaBHO] TPaJUIMjU BHILIE OJl JBa BeKa W JaHac je
npey3uMajy rpaljaHcku 3aKOHHULM ,,Ka0 CacTaBHHU JI€0 MOJEPHOT MPUBATHOT IIpaBa KOJU ce
nonpasyMeBa“ee.

Tume mTO MpaBHM CHCTEM MpU3HAje MOjeJHUIA KA0 JIMYHOCT U Jaje My IpaBHU
cy0jekTUBUTET ToBepaBajyhu My J1a cBOje MpUBATHE KUBOTHE OJJHOCE YpPEau MO COICTBEHO]
BOJBH, OH CYIITHHCKH eapaumyje c10600y auunocmu. I'apantyjyhu na je cmo6o1Ha JMYHOCT U
najyhu My mpaBHH Cy0jeKTHBHUTET, cl1000/1a 3aBelTama oMoryhasa rmojeIuHITy Ja pacroiaxe
CBOJOM WMOBHHOM 3a CJIy4aj CBOjeé CMPTH, Jila C€ CTapa O CBOJUM IMMOTOMIIMMA U OJIMCKUAM
JUIAMa, Ja HEeKe o] HUX Harpaljyje a Heke Ja KakmkaBa CBOJOM OJUTYKOM O Pacroaeid
3aocTaBIITHHE. Ha OBOj Miaeju o IMJby C00OJE 3aBEIITama, TEMEbH c€ TIICAUINTE Ja
,HACJIC/IHO TPABO CIIY’KH pa3BHjarby JHIHOCTH 1 OCTBAPHBAILY C1060/¢ ocTaBroma‘.’

CBaKo IPUBATHO TPABO ce, Kako objawmbasa LlImut (Schmitt),®® ocnama Ha Bragasuny
WHMBH]YE U CTOTA, aKO HACJIETHO MpaBo Tpeba Ja cayyBa MPUBATHONIPABHH KapakTep, Mopa
Jla TIpaTH 0Baj TOK. 3aTo ce M Kaxe y pumocoduju nmpasa aa ciiobo1a CBOJUHE ,,Tpaje U MOCIIe
empti“®. ¥V caBpeMeHMM NpAaBHEM CHCTEMHMA YCTABHHM HOPMAaMa j¢ MCKJbYYCHO OIILITE
HACJIC/JIHO TPaBO JIP)KaBe, a caMO OYyBame NMPHBATHE CBOJHHE HACJICIHONPABHHUM HOpMama
OCTBapyje ce Ha BUINE HauyuMHAa. Hajpe, W TECTaMEHT Kao HWHCTPYMEHT HMOBHUHCKOT
pacrioyiaramba CIyXd Ja Jo0pa y CBOJUHM HEKOT JIMIa HAKOH HEroBE CMPTH ITOHOBO
NpUIaaHy NojenuHiy (a He apxkau). CaMo ycTaHOBJbaBamke MOTYNHOCTH Ja OCTaBHWIIAIL
pacroyiaxxe CBOjOM MMOBHHOM 3a CJIy4aj CMPTH TPEJCTaBJba CPK CI000JC 3aBelTama. AKO
ce HacleIHUM IIPaBOM YIOTIykYje IpHUBaTHA CBOJUHA, OHJA ce clo0oja 3aBelTama
YCTaHOBJbABA C LINJbEM OUYBama NMPUBATHOMPABHOT KapakTepa CBOJUHE U UMOBHMHE. YIIPaBO

3aToO IITO OMOFYHaBa Ja MpHuBaTHA CBOjI/IHa Tpaje U HAKOH CMPTH BCHOI THUTYJIapa, OUJb je

% (Deeg, 2003), ctp. 2.
¢ Ibidem.
¢ (Leipold, 2002), ctp. 19.
%8 (Deeg, 2003), ctp. 10.
89 (Panbpyx, 2006), ctp. 161.
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ciobone 3aBemTama JAa 00e30e1d KOHTHHYMTET TIPUBAaTHE CBOJUHE W CAaMUM  THM,
MpUBATHOIIPaBHU KapakTep HaciehuBama. Ha Taj HauWH mpuBaTHA CBOjJUHA OCTBapyje CBOjY

conujanay QyHKIH]Y.

1. ACTOPUJCKHU NPEIJIEJ CJIOBOJE 3ABELHITAIBA

1. 3AYELIM CJIOBOJIE 3ABELITAA Y CTAPOM BEKY (Y PAHUM POBOBJIACHUYKUM
JIPYKABAMA)

3auenu cnobo/ie 3aBelliTamka ce y TEOpUjU HacleAHOr MpaBa Be3yjy 3a MpaBo Jp:KaBa
cTapora BeKa, aJlid C€ Pa3JInYUTO TymMade MPUpPOJa M 3Hauaj MPaBHUX YCTaHOBA KpO3 Koje ce
OHa HCIOJbaBaja. 3aTo hemMo yKpaTKO HaBECTH TJIaBHE OJJIMKe HaciehuBama u (opmu
pacrioarama mortis causa y Erunty, BaBunonckom mapctBy u Crapoj I'pukoj.

VY Erunrty je BaXnI0 3aKOHCKO HacjehuBame, 3a K0je je KapaKTepUCTUYHO Ja KEHCKH
MOTOMITM paBHOTPaBHO Haclielyjy ca mymkapiuma. ,,ErunmaTcko mpaBo He TMO3Haje MpaBU
TECTaMEHT", aJli Cy TIOCTOjaJii U3BECHU 3a4eIli JeJTHOCTPAHE M3jaBe BOJbE KOJoM Cy oapehena
JUIla WCKJbyurMBaHa M3 Hacleha WM je MemaH 3aKOHCKM pel HaciehuBama, ,,KOjU je
o0yxBaTao Jeimy, MOOOYHE CPOJHUKE U MPEKUBEIOT cyr1py>I<HI/H<a“.70 [Tocrojanme cy Tpum
dbopme pacrosiarama moMohy KOjuX je ocTaBHJIAIl y M3BECHOM CMHCIIYy MOTao Ja yTHYe Ha
pacropen cBoje MMOBHWHE Tocie cMpTu. [IpBo, ocTaBmiali je MOrao MCKJBYYUTH ITOjeArHA
nuna u3 Hacieha (ekcxepemanuja). Jpyro, mpeko amormiuje ce HEKO JIMIE MOTJIO YBECTH Ha
3a00W1a3aH HAYMH y pel Hacuaeanuka. - Y tpehe, ycraHoBa imit-per,’? koja je y cymrtuHu
jeHa BpCTa MoMKca UMOBHHE, MPEACTaBIba OOIHMK UCIOJbaBamka BOJBE 3a ClIyda] CMPTH, TaKO
mTO je Juie HaOpajajyhw mrTa cBe WMa, MOHEKAaJ HAaBOJAWJIO Ja HEKU MpeaMeT noowuje
oapeheno ymie. Kpo3 ce Tpu dopme ce, y Mam0j win Behoj Mepu, UCIIoJbaBajla ayTOHOMH]a
BOJbE OCTABHUOILIA Y MOTIIEAY pacrojaramba MMOBHHOM 3a CIy4aj CMpPTH, I1a C€ MOTY cMaTpaTh
3auernuma cioboje TecTupama.

W3 mepuona BaBuioHckor mapctBa ykazahemMo Ha HeKe HacleJHOMpaBHE oapende
XaMmypabujeBor 3akOHHKa, Koje cy Omie ManoOpojHE M CaApKUHCKKA Beoma UIKPTE, IITO

ynyhyje Ha mpeTrnocraBKy Ja je HajBehm Jeo Mmarepuje HacleTHOr IpaBa 3a BpeMe

" D, Nikoli¢, Fragmenti pravne istorije (Ni§, 1997), ctp. 56.
™ TIpodecop ABpamouh HABOIM 1a je YyBeH ,,aMMpyc M3 Kora ce BHam:ma je Myk yCBOjHO CBOjY
XKeHy (azomnmyja), Tako Ja je 3a0CTaBIUTHHA TpHIANa HBOj, a He modounnM cpoxuunmMma“ (C. ABpamosuh,
Ilpasna ucmopuja cmapoe eexa — Onwma ucmopuja opacaee u npaea, I oeo (beorpaz, 1993), ctp. 100.
[NoznaTtn Oenrujcku erunroior npodecop Teomopuaec cmarpa Jia je UMHT-TIEp, HUIIaK, MPEACTaBIbao
HEKy BPCTY TeCTaMEHTa MOIITO ce TTOMOhy Hera Morao MemaTH 3aKOHCKH pen HacnehuBama (ABpamosuh 1993,
ctp. 100).
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XamypaOHja 0cTao y JOMEHY HEMHCAHOT 0OHYAJHOT IPaBa, > ¢ KOJUM je y KOMITIEMEHTAPHOM
omHocy.”® Hu XamypabujeB 3akOHHK He IMO3Haje’> TecTaMeHTapHO Beh 3aKOHCKO'®
HaciehuBame. MelyTum, mocrojasne cy ABe CUTYyalHje Y KOjuMa je OCTaBWJIAIl MOTao0 J1a YTHYe
Ha pacrope]] CBOje MMOBMHE Tmocie cMpTH. IIpBo, Kao KakaB 3adyeTak TECTaMEHTapHOT
HacnehuBama MoOke ce mpeno3Hatd y wi. 182 XamypaOujeBor 3aKOHWKa, MpeMa KOMe
CBEIITCHHIIA Y XpaHy Mapayka ,,MO)e CBOjy 3a0CTaBIITHHY OCTAaBUTH KOME xohe“.”’ Hpyro,
YMECTO CIIO0OJHMM 3aBeIITameM, Ha 3aKOHCKM pen HaciehuBama MOTIIO Ce yTHIATH
MOCPEHO, MPEKO YCTAaHOBE MOTIYHOT YCBOjeH-a. Maja je oBa ycTaHOBA MPBEHCTBEHO Ouiia
ycMepeHa Jia MPOU3BOIH MPAaBHO JejCTBO INter vivos, mouena ce KOPUCTUTH C IIMJbEM Jia Ce
TUM TIyTeM 00e30e[u HaCJIeTHUK, IMa C€ TaKO MPEKO aJOMIHje MOTJO M3MEHUTU 3aKOHCKO
HacieljuBame.

3a HacnemHO MpaBO ATHHE M JPYTUX TPYKHX TOJHCA, KAPAKTEPUCTHYHO j& 3aKOHCKO
HacnehuBame, ka0 yoOuuajeHa W pemoBHa gopma HacnehuBama. [IpuHium je 6mo ma oma
Hacnel)y]y BeroBu 3aKOHUTH cuHOBH, KOjU O4YeBY MMOBHHY JIeJie¢ Ha jeHAKEe NIeJIOBE, W
npey3umMajy je 6e3 ukakBor ydeurha ap>kaBHUX oprana. Hu aTuHcKo npaBo, Jakie, He O3Haje
MpaBU TECTAMEHT, Ik Cy TOCTOjajie IBE YCTAHOBE KOjUMa Ce IIMpHIIa cio00/1a pacrojarama
nocie cmptr. Hajripe, mopen agonmmje inter vivos, CoutoH je yBeo u agommujy mortis causa —
mecmamenmapHy aoonyujy, KOJI KOje YCBOJjUJAIl W YCBOJCHMK HE 3aCHUBAJy 3ajeqHUILY
KMBOTa, Beh ocraBmiall jeTHOCTABHO TMIpoTjialllaBa HEKO JIMIE 3a CHHA, KOJU HaKOH

OCTaBHOYEBE CMPTHU y4YECTBYj€ Y 3aKOHCKOM HaciehuBamwy. ~ J[pyra ycraHoBa KOjoM ce yTupe

YT 32 HaCTaHaK cJI000/1€ TECTUPabA J€ Je2amcKu mecmamenn, KOju ce y TpuKoM IpaBy Ma u

® (Nikoli¢, 1997), crp. 72.

™ (ABpamosuh, 1993), ctp. 84.

" O moryhnm mpykunmjuM 9HTamHMa HOBHX TPEBOJA TeKCTa XaMypaOujeBor 3akoHa, KOjuMa OH ce
MOTao pelaTHBH30BAaTH M3HEeTH cTaB, Buam:kom: M. Crankosuh, 'la mu je 3aBemrTame OWIO HOPMHPAHO Yy
XamypaOujeBom 3akouuky?', Ananu Ipasnoe gaxyrmema y beoepady, 3 (2017), ctp. 124-147. Uma ayropa koju
y mojemmHMM oapenbOama XamypaOHjeBOr 3aKOHMKA, Npe cBera wWwi. 182, Buae ,,3a4€TKE TECTAMEHTAIHOT
HaciehuBama“ (A. Vajs - Lj. Kandié, Opsta istorija drzave i prava (Beograd, 1986), ctp. 41). MeljytuMm, cmatpa
ce Ia je TO CyBHWIIE ,,JaJleK0 OJf WHCTHTYIHjE KIaCHYHOT TECTaMEHTa, KakaB Mo3Haje puMcko mpaso™ (C.
AspamoBuh — B. Cranumuposuh, Ynopeona npasna mpaouyuja (beorpaxm, 2015), ctp. 76). U3 Tor pasiora,
OBOBPEMEHH HCTOPHYAPH 3ay3MMajy KaTeropH4yaH CTaB Ja OBaj 3aKOHHK HE II03HAje TECTAMEHTAPHO
HacnehuBame (Bumw, Hp. [. Huxonuh, Hcemopuja npasa — Cmapu u Cpeoru eéex (Hum, 2014), ctp. 58; C.
apxuh, Onwma ucmopuja opaicase u npasa (beorpan, 1995), ctp. 57).

® Kao HacmeIHMIM Ce MOjaBIbYjy caMO CHHOBH, a KO MX yMpIM Hema, Haciel)yjy ra 6paha, 3aTim
CTPHYEBH, U3 Yera ce MOKe 3aKJbYJUTH Jla HACIIEIHUK MOXKEe OUTH caMO MYIIIKapail.

" (ABpamosuh 1993), ctp. 86.

8 (Nikoli¢ 1997), ctp. 72; (Aspamosuh 1993), ctp. 86.

" TIpo6rem Kkoju je HACTAjao KaJ yMPIIM HEMA CHHOBA, PELIABAH je IyTeM ycTaHOBe hepke-HaCTeIHHUIIE
epiklere, koja Mopana fia ce yaa 3a HajOIKer MYIIKOT CPOIHHUKA TI0 OIly, 33 CTPHIA, OJHOCHO Oparta Of CTpHIIA.

IMucanu MOKYMEHT KOju ce caunmbaBao HazuBao ce diatheke, mro he xacHuje GutH rpuku u3pas 3a

O3HaYaBame MPaBOr TECTAMEHTA, aJld Y aHTUYKO] ATHHHU TO je Omia TecTaMeHTapHa aJoNnyja, a He KIacHyaH
tectameHT. (ABpamosuh 1993, ctp. 136).
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y ATHHH KOPHCTHO jOII OJT XOMEPCKOT J100a, a pa3BHO CE M3 IMOKIOHA 3a CIy4aj CMPTH
(donatio mortis causa). JleraTckuM TECTaMEHTOM CE€ jeJIHOCTPAHOM H3jaBOM BOJbE MOjEIUHE
CTBapH, IMa U HEMOKPETHOCTH, CIOOO0IHO OCTaBJbajy oApeheHuM muiuma. W mopen mupema
ayTOHOMH]E BOJbE OCTABHOILIA, TPeOa MMaTH y BUY Jia Ce IIyTeM OBE (JOPME paCIIOIaxe camo
MOjeIMHUM JIeJIOBUMa MMOBUHE, T€ j€ y MHUTalky CHHTYJIAapHa CYKIECHja, a HE IMOCTaBJhambe
HaCJIe/IHUKA KA0 YHUBEP3AIHOT CYKIIECOopa.

VY morneny mocrojama TECTaMEHTa y aHTHYKOj ATHHH, Ma CaMHM THM U CJI000]e
3aBEINTamka KAKO Ce JAHAC CXBaTa, HACTANA Cy [BA ONPEYHA CXBaTama. CTAPHjH MHCIH -
cmatpaiu cy aa je CosioH cBojuM pedopmMamMa yBeO y NMPaBHU KUBOT ATHHE TECTAMEHT, KOjU
BHJIC Y YCTaHOBH ajoIiije Mortis causa.® Melhytum, caBpeMeHH ayTopu CMaTpajy na Ty
HHUJ€ peYy O TeCTaMEeHTy, Beh 0 mpoumpeny noctojehux mpaBHUX ycTaHoBa, Tj. 1a je CosioH
camo TpaHchopmucao Beh moctojehu 3a00miIa3HU HAYMH KOJUM CE€ YTHYE Ha pacrope]] CBOje
WMOBHHE 3a CIly4aj CMPTH. Y TPWJIOT OBOT CaBPEMEHOT CTaBa MOXKE C€ HABECTH BHIIEC
pasznmora. Hajnpe, Oyayhu ocTtaBuiai, HHMje MOTAa0 KOPHUCTUTH YCTaHOBY TECTaMEHTapHE
aJIoTIHje aKo MMa 3aKOHUTe, pol)eHe CHHOBE, IITO OTpPaHWYaBa HETOBY BOJbY. 3aTHM,
YKOJIMKO YCBOJEHHK yMpe 0€3 IMOTOMCTBA, 3a0CTaBIITHHA KOja My je TpuIajga Mopa ce
BPATUTH y TIOPOIHILY YCBOJUTEIha-0CTABHUOIIA, TAKO JIa M0 3aKOHCKOM HaciehuBamy npumnana
BETOBUM TOOOYHHMM CpogHuIMMA. Ha kpajy, dnmeHHIa Ja je 3a MyHOBAXHOCT aOTIIIH]je
mortis causa HeomxojHa J03BOJIa apXOHTa, HETUpa IOCTOjarbe TECTAMEHTa W CJI0007e
TeCTHpara KaKko Ce JaHac cXBaTa.>

W3 npeTxomHOT H3J1arama MOKE Ce Kao OIIITH 3aKJby4aK M3BECTH JIa JIP)KaBEe CTapoT
BeKa HE T03HAjJy KIACH4YaH TECTAMEHT, a KOHCEKBEHTHO HHU CJI00O0Iy 3aBelITama Kao
npuHIMN HaciehuBama. Mnak, y mpaBy Ap)kaBa cTapora BeKa IOjaBWIIE CYy C€ YCTaHOBE
KOjUMa Ce y HM3BECHO] Mepu omoryhaBa ayTOHOMHjE BOJbE y MPABHHM IOCIOBHMa MOrtis
causa. Kao HajBakHHje MOTY ce€ cMaTpaTd yCTaHOBE aJoMidje MOrtis causa u mokjioHa 3a
cllyyaj CMpPTH, Y KOjUMa C€ MOTY OTKPHTH 3ayelli TECTaMEHTApPHOI pacrojaramba U Koje

: 84
npeaAcCTaBjba}y ,,KAMCH TEMCJbAIl 3a CJ'IO60,Z[y TeCTI/Ipa}La“.

8 Koju cy ayropu 3acTymanu oBo rmeammte Bummkox (Anti¢, 1983), crp. 31.
On HamMX TeopeTnvapa HacJEIHOT ITPaBa, OBO CXBaTame Cy 3acTynaiu npodecop Mapkosuh (Bunu:
Markovi¢, 1981), ctp. 14 u ipodecop b. brarojesnh, ca nzBecHom orpagom (Buaum: Blagojevi¢, 1983), ctp. 234.
JleraspHNjy apryMmeHTanyjy Koja ce HaBOAM y MPWIIOT OBOT renumra Buan:kon: (Avramovi¢ 1981),
ctp. 203 u (Anti¢, 1983), ctp. 32.
8 (Anti¢, 1983), ctp. 24 u 32.
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2. CJIOBOJIA 3ABELLITAKA Y PUMCKOM ITPABY

a) TIEPMOJI LIMBUJTHOTL TTPABA U PAHE PEITYBJINKE

Tecramenrt je y Pumy Bpno crapa ycranoBa, ma ce Beh y 3akony Xl tabmuma (451.
TOJMHE II. H. €) c1000/a TecTUpama MOMHIbE Ha HAYMH JIa C€ MOXKE 3aKJby4HMTH 1a je Beh
0J1aBHO, JOBOJGHO TO3HATA,’” M 3aTO ce cMaTpa 1a HHje OWIO IMOTpeGe Ja Ce TECTAMEHT
erasbHO peryimire.?® V3porn HacTaHKa TecTaMeHTa JeKe Y packopaky m3Mel)y 3aKOHCKOT
HacineljuBama u o6nmuka mopoiuie.’’ TecTaMeHT je MMao 3a IWb 43 CIPEdH IPHMEHY
3acTapesior 3aKOHCKOT penia HaciehuBama — JAeKyjycC je TeCTaMeHTOM oJipe)Ba0 CBOT CHHA 3a
HacJeHUKa Ja He Ou Ha Haclehe no1rao Opar.

[IpBa, Hajcrapuja dpopma y K0joj ce maHudecroBana ciodo/a 3aBemrama y Pumy 6uo
je Tecrament calatis comitiiS, koju cy MOIJM CAYMHUTH OJpAcid MYIIKapI{ JBa MyTa Y
TOJMHU Kaja Cy ce cacrajaie calata comitia, kojuma je mpeacenaBao BPXOBHH CBEIITEHUK —
pontifex maximus. Oiyka KOMHIIMja KOjOM ce 0j00paBajio Ja JIMIE MPEAI0KEHO O
ocTaBuoIa J00Wje IEeTOKYITHY WMOBHMHY OCTaBHOIIA TOCIE HETOBE CMPTH, y3 00aBe3y
0JIpKaBama MOPOJUYHOT KYJITa, UMaJia je 3Hauaj TecrameHTa. >

Crapo pMMCKO IMpaBO IMO3HABAJIO je M jeJaH BaHPEIHH TecTaMeHT — testamentum in
procinctu, xoju je mWmao ganeko jemaHoctaBHHjy (opmy. IIpaBo ga ra caynHe UMaid Cy
BOJHHUIIM, 32 BPEME BOJHUX IOX0JIa U HEMOCPEIHO youu 00ja. 3a MyHOBAXKHOCT TECTaMEHTa
3axTeBajia c€ caMO jaBHa, HeopMallHa M3jaBa OCTaBWJAIA Mpea cabopiuma ko he um OUTH
HACIICAHUK. >

BpemenoMm ce jaBuo jouir jemaH BU TecTaMenTa — testamentum per aes et libram, koju
je motucHyo nperxoane. OBaj TecTaMeHT Hactao je u3 mancipatio familiae, koju dhopmanto
HHUje TecTaMeHT, Beh cranma y dumynujapae mocioBe. Y MOYETKY pa3Boja OBOT TECTaMEHTA,
familiae emptor je Ha ocHOBY akTa MaHIHUMAIK]jE IOCTAja0 YHUBEP3AIHH CYKIIECOp, 1a OH 10
CMPTH OCTaBHOIIA HacieleHy UMOBHHY OHMO JTyXaH Jia IpEeHece Ha JIMIa Koja je OCTaBWIIall Yy

HYHKymanuju oapeauo. To je, nakie, 6Mo jaBHU U ycMeHH TecTameHT fiduciae causa. ¥ naspoj

eranu pasBoja familiae emptor moGuja mosiokaj U3BPIIMOLIA TECTAMEHTA, YMECTO MOJI0XKaja

& (Anti¢, 1983), cp. 34.

8 D, Stojeevi¢, Rimsko privatno pravo (Beograd, 1983), ctp. 168.

8 Beh y Bpeme 3akoma XI| Tabmuma xoju mpennba 3aKOHCKHM pex HacueljuBama MpEMepeH
KOH3O0PIIHjyMy, TIOCTOjM W arHaTcka (amminja. TuMe ce u objamimaBa CTpora MpHMeEHa MpaBuia Nemo partim
testatus, partim intestatus decedere postes. Wnu ce npuMmermyje 3aKOH KOjH OAroBapa KOH3OPILHMjyMY WIH C€
OpUMEEbYje TECTaMEHT, [a MMOBUHY W (YHKIMjy MOpOAMYHOr crapemmue nobuja suus heres (O. Stanojevid,
Rimsko pravo (Srpsko Sarajevo, 2000), ctp. 240.

8 1. Puhan, Rimsko pravo (Beograd, 1974), ctp. 378.

8 Bumu: (Puhan, 1974), ctp. 378; (Stanojevié, 2000), ctp. 240.
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VHHBEP3aJIHOT CyKilecopa,”’ a MaHIMIAIKja ce BPIIM CaMO Ja OH TECTAaTop MNPHIHKOM
M3roBapama HyHKYNAIMje CAoMIITHO CaIpKUHY TeCTAMEHTa, a He Jja OM ce IpeHesia CBOjuHa
na familiae emptor-a. OBaj TecTaMeHT je y MOUYETKY UMAo ycMeHy (opMy M 3aTo je Ha3BaH
HYHKYIAIIMOHW TECTaMEHT. Tecratop je y mpucycTBy mer cBemoka, libripens-a u familiae
emptor-a naBao cBeyaHy HM3jaBy — HyHKYIAIHO, KOja CaApPKH MMEHOBAIE HACIICAHUKA U CBE
€JIEMEHTE TECTaMEHTa. 3aTo IITO HEKaJ 3a JIeKyjyca Huje Omio noOpo aa ce cazHa ko he ra
HACJICIUTH, BPEMEHOM C€ YOOHMYajHI0 J1a TeCTaTOp NMPUCYTHHM CBEAOIMMA HE CAOIIITaBa
YCMEHO CajpKMHy TecTaMeHTa, Beli JOHOCH HAIMCAHH TECTAMEHT HA T3B. JWITHXY . H
HSjaBJ'byjegz Ja je y BeMY CaJIpKaHO pacroJiarame 3a Caydaj CMpTI/I.93 AKT cauumaBama
3aBelliTalkba MOpao je na ce o0aBU O/jeJHOM, Yy KOHTHHYHTETY, Yy CYHNpOTHOM Ou Ouo
HeBakehy, MmTO je mNpoW3Na3wio W3 NpUHIOMIA UNItus actus — jeaMHCTBEHOCTH akTa
cauyrMmhaBamba 3aBEITaba, KAao 3HA4YajHOT o0erexja pPUMCKOT HpaBa.g4 Tako je Hactama

nucMeHa hopma TectamenTa per aes et libram.

b) TIEPMOJI KITACUYHOI PUMCKOT TIPABA

VY kmacmuHOM TpaBy Puma HacraBmio ce ca yOnaxkaBameM (opme TecTameHTa.
[Iperopu cy kao mpaBWJIHE TIOYENW NMPU3HABATH W OHE TECTAMEHTE KOJ KOjUX HUCY Owmiie
ucnymene GopmanHocty per aes et libram.” Taxo je Hactao TectamenT unja ce Gopma cBena
Ha TOTIHC CeJaM CBEIOKa, KOju je Ha3BaH mperopcku tectament (70 rox. m H. ¢.).
TecrameHTOM je cMaTpaHO CBAaKO NHUCMEHO KOje CaJpKd HMEHOBamkE HACIeIHUKA U
CHAOLEBEHO je meYaTnMa ceiaM cBegoka u tecraropa.” Iomro ca cranoumra ius civile
TaKBO IHMCMEHO HHUje MOTJIO MMAaTH CHary TeCTaMEHTa jep He caap:ku nuncupatio, xoju je
obaBe3HHU efeMeHT (popme, TI0 MPETOPCKOM TECTAMEHTY HACJICIHUIIM HUCY mocTajanu heredes,
Beh cy nmoOujanu umoBuHY y bonorum possessio, a tek kacuuje, y |l Beky H. e. oBH

HACJIETHUIM 100M]jajy MOTIYHY MPABHY 3aIUTUTY.

% (Puhan 1974), crp. 378.

L To Cy IBe JaIrvuIle MpeMa3aHe BOCKOM, MeljycoOHO Be3aHE U NMPEKIOIUBEHE Kao JIBA JIMCTA KEbUTE.
Tekct TecrameHTa OMO je Ha YHYTpalIlbMM CTpaHama, a Ha CIIOJbAIFAM IIOTIUCH W II€YaTH CBENOKa U
3aBEIITao0lA.

% WMsjasa je rmacmma: ,,OHAKO KAaKO je HA OBMM TAOIMIIAMa M BOCKY HAIMCAHO, TAKO IajeM, TAaKO
JIETUpaM, TaKO H3pakaBaM IIOCIENmY BOJBY M BH MH, KBHUpHTH, Tako mocBeodnTe’ (HABEACHO IpeMa
(Stanojevié, 2000), ctp. 241.

% (Stojevi¢, 1983), ctp. 171.

% Riifner, T. (2011) 'Testamentary Formalities in Roman Law', in Reid, K.G.C., De Waal, M.J. -
Zimmermann, R. (ed.) Comparative Succession Law - Testamentary Formalities, Volume I, University Press,
cTp. 4-6.

% (Puhan, 1974), ctp. 379.

% (Stojevi¢, 1983), cp. 171.
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Y KJIacMYyHOM TMpaBy TOHOBO j€ pErylivMcaH BOJHMYKH TECTAMEHT, Tako Jia ca
TecTaMeHTOM pPer aes et libram uunm ¢opme y kojuma ce ucCroJbaBa IOCICImha BOJbA
TECTaTopa TOKOM OBOT M BehuM JEJIOM MOCTKJIACMYHOT Mepuoja. MaHuunamnuja BUIIE HUjE
Oomna obOaBe3aH enemMeHaT (opMe, OCHM YKOJHMKO je 3aBelITajial] jKeJieo Ja H3jaBH YCMEHO
CBOjy BOJbY WJIM aKO 3aBelITame HUje Omimo 3amevyaheHO oj cTpaHe MoTpeOHOr Opoja
cenoka.”’ Mehyrum, 3HadajHO (OpPMATHO OTpaHHYCH-C CII000JEC TECTUPama OTJEAa0 Ce y
TOME IITO 3aBelITajal Huje Ouo cioboaaH aa cam Oupa pedn Koje he ynoTpeOuTn mpuiInKoM
nMeHoBama Haciennuka. OH je Mopao aa yrmoTpebu Tauno ojapehene peun u ¢pase: Verba
imperativa et directa. I[Ippo6uTHO je OMI0 00aBE3HO Ja C€ UMCHOBAILEC HACICIHUKA YUHHH
MPUIIMKOM 3aBEIITAajHOT PaCIojiarama, Mpe CBUX OCTANX TECTAMEHTAPHHUX pacIiojiarama, ajln
KacHHje OBO MpaBWJIO OMBa YKMHYTO OJI CTpaHe mperopa. VIMeHoBame HaclelHUKa HUJe
MOIJI0O OWTH TOBepeHo Tpehem Jmuy.gg 3aBemTame j€ MOTJO OWUTH OTO3BaHO HOBHUM
3aBEUITalkEM, C TUM IITO je MPETXOTHO 3aBEIITAhe MOTJIO OMTH OMO3BAHO CaMO Y IIEJIHHH, a
HE W JISIMMUYHO. YKOIJIMKO Cy TOjeInHEe OApen0e y 3aBemTamy Oulie MPOTUBPEUHE, BAKHIIO
Jj€ OHO IITO je Mmocieamke YHeTo. HTepecanTHO je /1a 3aBelITalkbe HUje MOTJI0 OMTH OMO3BaHO
HU Ha jelaH JPYrd HauWH. YKOJIMKO OM OMJIO MOIenaHo, CMaTpaso ce Ja HUje TYOMIo CBOjy
MpaBHY CHary, jep je mucMmeHa ¢opma camo MOTBpAa YCMEHO H3jaBJbEHE IMOCICAHE BOJBE.
KacHuje, y mpeTopckoM IpaBy cMaTpaio ce Ja y clIy4ajy OT03MBa, BaKe MpaBUIa 3aKOHCKOT

HacneleBaH,a.gg

C) IIEPMIOJT TIOCTKJIACUYHOI PUMCKOTI TIPABA

VY MOCTKIACMYHOM TIpaBy IMYHOBAXXHM TECTAMEHT CE MOTrao CAaYWHUTH Ha BUIIE
pa3nuunTHX HaunHa. W nasee ce npumemyjy 00a BH1a MMCMEHH (TPUIAPTUTHHU) TECTAMEHT U
TectameHTa per aes et libram — ycMmenu (HyHKyNAlMOHH) TECTAMEHT, C TUM Jia CE CMambyje
6poj OTpeOHUX CBEmOKa 3a heroBy myHoBaxHoct. % Kao HoBa GopMa TecTaMeHTa yBe/IeH je
0102paghcku TECTAMEHT, HalKMCaH M MOTIMCAH PYKOM CaMOT TECTaTopa, 3a KOju HUCY Owin
noTpeOHM cBepouu (joIl O CpeJuHE MEeTOT BeKa MPHU3HAje Ce CHara TecTaMEHTa CBAaKOM

. : 101
IMHUCMEHY KOJ€ TECTAaTOp HaAIUMIIE CBOJOM pYKOM).

[lopen oBE Tpu mNpuUBATHE, Yy
MOCTKIACUYHOM TEpHOJYy IOCTOjaJ€ Cy M JABE jaBHE (opme TecTaMeHTa — TECTaMEHT

U3MKTHPAH Y 3allUCHUK Tpe] cnyxkoOeHukom (testamentum apud acta conditum) u recrameHT

9 (Riifner, 2011), cTp. 6.
% 1bidem, crp. 10.
% 1bidem, crp. 15-16.
1% Ihidem, crp. 20.
101 (Stojcevi¢, 1983), crp. 172.
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JICIOHOBAaH Ha 4yBame mmneparopy (testamentum principi oblatum). Cmarpa ce na cy oBe
dbopmMe TecTaMeHTa y CBOjO] YKYMHOCTH ,,Jjo0ap W300p HAUMHA 32 M3PAXKABAE IMOCICIHE
BOJbE, KOME CABpEMeHa TpaBa Hucy MHOTO noaana’. ‘% TToCTKIaCHYHO IPABO je YBEIO U BHIIE
BaHPCIHUX TCCTaMCHaTa: TCCTAMCHT BOjHI/IKa, TECTAMCHTH CJICTIUX U TIYBOHCMHUX, KaO0 U
TEeCTaMEHTE 3a CiydajeBe KaJ Huje Omio Moryhe MCIOMITOBaTH HajHEONXOAHHUjE (hopMaiHe

1
enemenTe npeBuljere 3a pegoBHe popme TecTaMenTa.

d) JIOMAIIIAJ CJIOBOJIE TECTUPAA VY PUMCKOM ITPABY

Kpartak mpuka3 HacTaHKa W HCTOPHJCKOT pPa3BOja TECTAMEHTAPHOT pacroJiarama y
Pumy ynyhyje Ha 3akipydak na je cio0oja TecTupama HacTaja y PUMCKOM TpaBy U Ja je€
3aBpIIHO Ca BpeMEHOM JyCTHWHHW]jaHa, YCTAHOBJbEH BEJIMKU OpOj TeCTaMEHTapHHX OOJIMKa,
KOJU CBOjoM OpojHourhy mupe meHe TpaHulle y MaTepujalHONIPaBHOM CMHCIY (MaKO CBaka
dhopma, cama o cebu, mpecTaBba (POpMaATHO OTPaHUUYEHE TE CI000IE).

[IpBu TecTameHT HaroBewmITBa ,,TpUjyM} ci000Je BOJbE€ U TNPUBATHE CBOjI/IHe“.104
Mehytum, on camor HacTaHka cio0oja TeCTHpama HHUje Owia HeorpaHudeHa (Mama je y
CTapHjoj JUTEPATypH OWUJIO M CYIIPOTHUX MHUIILBEHa), Beh muMuTHpana crporom GopMoM u
BaHIPAaBHUM MEXaHU3MUMa — CHAKHUM YTHIIajUMa PeJUryje U JPYIITBEHOT MOopaia, Jo0pux
obuuaja U jaBHOT Miberha. CTpora ¢opma MpBOr PpUMCKOT TecTameHTa (testamentum calatis
comitiis), mpema Ko0joj KypHjaTcka KOMHKCHja KOjOM IMpeJCeaBa BPXOBHH CBEIITCHUK,
oJuTydyje 0 TOMe Jia i he MpHXBaTHTH KeJbY JEKyjyca, OrpaHHuYaBaja je TeCTaMEHTapHY
croboay y moryeay mecta u BpemeHa (calata comitia 3acenana je aBa myra rOQUIIELE), H Y
MoTJIeTy Kpyra JIMIa Koja uMajy MpaBo Ja CayuHe TecTaMeHT (Iiedejuu U KeHe OwIh Cy
HCKJbYUEHHU je€p HEeMajy NPHCTYI KypujaTckoj ckymmTuHu). C npyre ctpane, Oynyhu na je
TECTAMEHT HAcTao y BpeMe KaJia ce MOpPOJMYHA MMOBHHA CMaTpajia CBETHHOM I1a je CBpXa
TecTaMeHTa OWJia Ja ce 3a Cllydaj CMPTH JeKyjyca oapeau crapeninna nopoauie (heres) u
00e30enu Haciehe 3a SUI, HABEJCHW BAHIPABHU YTHIAjH CYy OWIM TOJUKO CHAKHH Ja Cy

105
CJ'IO6OI[y onpeleBa}La HaCJICAHHWKA OrpaHn4YaBaii Ha IIOTOMKC.

v IIpBMM BCKOBHMaA
CJ'IO6OI[a H36opa Kora he TECTAaTOP UMCHOBATH 3a HACJICAHHUKA ouna je OI'paHUYCHA Ha BCTOBEC

MYIIIKE TOTOMKE — SUl.

102 (Stanojevié, 2000), ctp. 241.

103" (Puhan 1974), ctp. 380.

104" (Stanojevi¢, 2000), ctp. 240.

105 IIpodecop CranojeBuh HaBoAW: ,,TEMIKO je 3aMHCIHUTH Aa OW ce HEKH TMOPOAWIHH CTAPCITUHA
yCyIuo 1a, IpuMepa pajn, OCTaBH CBY UMOBHHY MI'PAYUIM Y IIUPKYCY, & CBOJUM ITOTOMIIMMA MPOCjauyKH IITam"
(Stanojevi¢, 2000), crp. 242. ¥ ToM cMmucily je U KoHcTartanuja npogecopa CrojueBnha na ,,recraTtopy HHje
MOTJIa HU Ha ITaMeT MacTH HJeja 1a NCKIbYdIH HEKOT WwiaHa rnopoaunie u3 Hacieha® (StojCevic, 1983), ctp. 173.
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Ca omagameM BJIACTH MOPOAWYHUX CTapeIInHA U 3HaYaja KypUjaTCKUX KOMHIIM]A, IITO
je IIoBelo 10 TporjaniaBama TeCTaMEHTa Hajupe Mped TpUIeceT JUKTopa (YMECTO Tmpen
KypUjaTCKUM KOMHIIMjaMa KoOjuMa HpejcelaBa BpPXOBHU CBEIITEHHK), a KacHHje M ca
MPHU3HABAEM HYHKYNAIIMOHOT TECTaMEHTa MpeJ CcelaM CBeIOKa, IIHpH ce cinoboxaa
TecTHpama. YBolemeM TecTaMeHTapHUX CBEI0Ka, yMeCTO ouTyka calata comitia, recrameHT
nocTaje mocrynad Behem Opojy nmuia — ca yBoh)emeM MpeTOPCKOT TeCaMeHTa IIeOejiiu uMajy
MoryhHocT ma Ttectupajy, a xene ox |l Beka H. e. moOWjajy mpaBo Ja TecTaMEHTapHO
pacrosia)ky IMOBHHOM, Y TIOUYETKY Y3 0J00peHe TyTOpa, MITO Y KACHUJeM TIEPHOTY U30CTaje.

Opx HacTaHKa TMa KpO3 YUTaBy UCTOPH]Y PUMCKOT TIpaBa, MMEHOBAmhe HacJIeIHUKA OHO
je ocHoBHM 1uJb TectamenTa (institutio heredis caput et fundamentum testamenti). V Bpeme
HacTaHKa TECTaMEHTa, cJI000/1a MMEHOBamba HaclleJHUKA Oujia je OrpaHuyYeHa Ha MOCTaBJbambe
JeIHOT OJ1 MYIIKMX IMOTOMakKa Haciaeanuka — Sui. Coboma TectaTopa Owiia je OrpaHHYeHa u
OpojHUM (OpPMATHUM 3aXTEBUMa MPIJINKOM CauynhaBalkha TECTaMEHTA (CBE IITO j€ HAIMUCAHO
Ipe UMEHOBama HACIIeJHUKA cMaTapalio ce HerocTojehnM; MeHOBame ce BPIIU MOCEOHUM
CBCUAHUM peYrMMa, Ha JIATHHCKOM je3HKy, y3 obaBe3Hy ymoTpeOy mojMoBa heres u esse). V
JaJhbeM HUCTOPHJCKOM pa3BOjy c€l000/a TECTHUpama C€ CBE BHINEC MIHPHIA, HAjOpe, Kpo3
yKuJamke HenoTpeOHux dopmanmHoctd. O Kaja je MpeTop TECTaMEHT OCJI000IM0 CBEYAHUX
M3jaBa M TECTOBA, CACBUM j€ yIMpourheHO cacTaBjhbamke TECTAMEHTA, IITO y MPBH IUIaH UCTHYEC
cnoboxy Ttectupama. Ca crnabJbemeM 3aBUCHOCTH WIAHOBA TIOPOIMIIE OJI TMOPOIUYHE
MMOBHHE, TECTATOPH CY MOYETH NUMECHOBATH HAJIPE BHIIE HACIECIHUKA, & HATIOCICTKY | JIUIA
KOja HHCY wiaHOBH mopoauiie (extranei heredes). YkunyTo je u mpaBuiio Ja 3aBelITame Mopa
MOYUEHATH 0JIpeI00M O HIMEHOBAKY HACIICIHUKA.

[Mopen onpehuBama yHHBep3aIHOT CyKilecopa, Beh oj mepuona permyonuke cioboaa
TeCTHpama Ce NPOIIUPYje W HAa HMCHOBAWmC CHUHIYJApHUX Cykiecopa. Hawmme, o Tor
BpPEMEHA, TECTAMEHT j& BPJIO YECTO 00yXBaTao M MMOBHHCKA pacrojiarama y KOPUCT JIHMIIA
KOja HHUCY HACICJHUIM WIH Yy KOPHCT HEKOr OJ] HacJICJHMKAa IMOpe] OHOTa INTO je
TECTaMEHTOM J100HMO0, a TaKBO pacroJiarame Ha3BaHo je jerat (legatum). Tecratop je umao u
MOTYhHOCT /1a y TeCTaMeHTY U3pa3H HEKe CBOje JKeJbe, Tj. Aa 3aMOJI U3BPIICHE KaKBE Paibhe
(HIIp. 0 HAYMHY caxpamHBamba U cil.). To je Hajnpe Ouita camMo MopaiHa o0aBe3a JIMIE KOMe je
MO0JI0a OCTaBJbEHA Y ,,aMaHeT", 1a OM TOKOM MPHUHIIUIIATA JOOWIIA U IPABHY 3alITHTY.

Y pumckoM mpaBy cio0oja TecThpama oOyxBaTa M 00Oy OMO3MBa TECTAMEHTA.
TecraTop je yBek Morao omno3BaTH TECTaMEHT, caMO IITO ce ¢opma OMo3MBa Memana. 3a

BpeMe Baxkemwa TectameHTa calatis comitiis u Tecramenta per aes et libram wmopao je
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CAYMHUTH HOBU TECTAMEHT KOjU HCIIyHhaBa CBE YCJIOBE 3a IYHOBAXHOCT, a MoOryhHoCT
JNETMMUAYHOT OI03WBa TEeCTaMEHTa HHje Omina wMoryha. Y mepwoay 3acTyIJbeHOCTH
MIPETOPCKOT TECTAMEHTa KOjU KapakTepulle yoOlakaBame (HJOPMaTHOCTH, TECTATOP j€ MOTao
YHULITCHEM IIOTIIMCA U 1I€YaTa UK LEINX Ta6JII/IIla OIIO3BaTH TECTaMCHT, IIITO JO Taada HI/Ije
6HO Ciydaj, INTO je OMO 3HAYajaH MOMAK Ka IIMPOj ayTOHOMHMjH BOJBE 3aBernraoma. °° Y
MIETOM BEKY, TECTAMEHT je TYOHO Ba)KHOCT TIOCIIE AECeT ro/InHa, a 3a Bpeme JycTuHujana oo
je moTpebHO Aa TectaMeHT OyJe crap JeceT TOAMHA M J1a TECTAaTOp IMpel OPraHOM BJIACTH Y
MIPHUCYCTBY TPH CBEAOKA U3jaBH JIa OMMO3MBA TECTAMEHT.

[Tox yrunajeM eKOHOMCKHUX U JIpYLITBEHUX NMPOMEHA, BPEMEHOM ciabe WU HecTajy
MOjeIMHU BAHIPABHU YTUIIAJU HA CII000/1y TECTUParma, TAKO JIa KA0 OTPaHUYEHa OCTajy camo
IpaBHa CpeACTBa, Mel)y KojuMa ce HYXHM JIe0 H3/iBaja Kao HajBaXXHUJE OrpaHHYCHeE.
dopMaTHO HYXHO HACIETHO IMPaBO, KOje ce cacTojayio y oOaBe3W NeKyjyca Na jeaH Kpyr
JIMIIa TIOMEHE Y TeCTaMeHTy, 06e3 003upa Ja i Cy J00mIa HACIEeIHU Je0 WU Cy UCKJbydeHa
u3 Hacieha, CMEWmEHO je MamepujarHum HYHCHUM HACIEOHUM NpABoM, KOje CE€ CacTOju W3
nmpaBa ojpeheHor Kpyra Jauia ja A00ujy 1e0 3a0CTaBIITHHE, a HE Ja OyJay caMO TIOMEHyTa y
TecTaMeHTy. Tek MaTepHjaTHO HY)KHO HACJIEHO MPABO MPEICTaBJba CYMITHHCKO OTPAaHUYCHE

ciio06o01e TCCTI/IpaH;a.lw

3. CJIOBO/JIA 3ABELITAKA Y CPEAHEM BEKY

a) OIILITHA PA3BOJ

VY ¢deynanHuMm apkaBama, CBe JOK Cy IMOYMBAJIEC HA POJIOBCKO-IUIEMEHCKOM ypehemy,
HUCY IOCTOjaJId YCJIOBU 32 HACTaHaK TecTaMeHTa. 3a paHe (eynaiiHe IpkaBe MOxe ce pehu
Jla ce 3HAYajHO Pa3JIMKyje MpaBHH PAa3BUTAK T'€PMAHCKUX JIP’KaBa HACTAJIUX HA TEPUTOPUJU
3alaJHOT Jiella PUMCKE HUMIIEpHje, O] OHHMX KOje C€ jaBJhajy Kao CYKIECOPH HCTOYHOT
Pumckor napcra (BuzanTrja), IITO BaKy ¥ 32 HACIEIHO MPABO.

Ox repmaHCKUX JIp’KaBa, 3a HAClleTHO MpaBO MHTepecaHTHa je PpaHauka ap)kaBa,
Hactana y ['anuju, y Kojoj je HacinehuBame NPUIMYHO PAHO PEryIucaHo 3akOHOM. CalujcKu
3aKkoH (KOju ce Be3yje 3a kpaj V u mouerak VI Beka) caapxu MHOroOpojHE oJipende KojuMa ce
uclpIHo perynuiie Hacnehusamwe. OH He npeasula HacnehuBame MyTeM NpaBor TeCTAMEHTa,
aJli YBOJM jeJIHy NPaBHY YCTaHOBY KOjOM C€ MOCPEIHO MEHao 3aKOHCKM pell HaciehuBama,
Ha3BaHoM affatomia. ITyrem ycraHoBe agpamomuje BIaCHUK je 3a )KHBOTA CTPOTrO (HOPMAaTHIM

yroBOPOM MPEHOCHO UMOBHUHY Ha 0Ja0paHOT MOCPEIHUKA C KOJUM HHjE Y CPOJICTBY, & OBaj j&

196 (Riifner, 2011), ctp. 20, 21.
97 Omimmpruje 0 ToMe Buy Ha CTp. 254-256 mucepraryje.
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npey3uMao 00aBe3y Jla HAaKOH WITO TPOBEAC TOJHMHY JlaHa y TOPOAMIM OCTaBHUOLA, TY
MMOBHUHY TIpeJia JUIly KOMe je ocTaBmiiall HameHno. imMajyhu y BUIy caapKUHy B €JIEMEHTE
OJl KOJUX 3aBHCH NIPUPOJA OBE YCTaHOBE, MOCMATpaHO KpO3 MPH3MY caBpeMeHHX (hopmu
HaciehuBama, MOXKE Ce 3aKJbYYHTH Jla je Ped O YCTAaHOBH 3a KOjy C€ Be3yje HacTaHak

% pacnehuBama, KOje ce cMaTpa mpeTedoM 3aBelITajHOr HaciehuBama. U cama

YrOBOpHOT
npuMeHa adaroMuje 3Ha4YajHO je OWiIa OrpaHWYCHA: OBY YCTAaHOBY KOPHUCTHIIM CYy CaMO HITU
MPETeKHO TMPUTIAJHUALNA POJOBCKO-TUICMEHCKE apUCTOKpPATHje; HA OBaj HAYMH MOTJO Ce
pacroyiaraTi UMOBHHOM CaMmo 3a CJIy4aj Jla OCTaBWJall HeMa Jiele; U Ha Kpajy, aparomuja je
owia crporo ¢opmaiiHa, ca OpojauMm (opmamHocTuma. JIBa Beka kacHuje, y Pumyapckom
3aKkoHy adaroMuja monpuMa OOJUK aJoMifje paau HaciehuBama, ca KOJOM je CIMYHA

109

JlanroOapscka ycranosa thinx.”™ Hacnehuame nmytem 3aBernrama HacTaje TEK y KaCHHJUM

eTammaMa paBoja HacleAHor npaBa dpaHaduke, aqM M Taja je ped YIIIaBHOM O OCTaBJbarmby
MMOBHHE IIPKBHU WJIM O JIETATy 3a oJpeheHe moOoxHe umsbese. 0

3a pasnuKy oJ paHuX QeyJaHuX Jp’kaBa TIepPMAaHCKO-(PpaHAYKUX IUICMEHA, ¥
BuzanTuju, kao ap)kaBHO-TIPaBHOM CyKIlecopy pumckor llapcTBa, mpaBo ce pa3Bhja IO
CHOXHUM yTHIIajeM JyCTHHU]jaHOBHX KOau(pUKaIMja 1 PUMCKO IIPABO Mam-E-BHUIIIC HACTAaBJba
€r3UCTEHIIN]Y U TaJbH Pa3BOj KPO3 BU3AHTH]CKU MPABHH CHCTEM M HEHY MpaBHY HayKy. Kan je
ped 0 HacleHOM TpaBy, y BuzanTuju cy nmocrojana aBa Buaa HaciehuBama — TecTaMeHTapHO
M 3aKOHCKO, U 00a Cy JleTaJbHO peryiucaHa 3akoHoM. [ToceOHO Ccy 3HadajHe 30MpKe 3aKOHA
Exiora u Bacunuka.

TectamenTapHa cio00/a Y BU3aHTH]CKOM TpaBy MMaja je cBoje smmuTe. Hajmpe je
Owia orpaHnueHa (OPMOM TECTaMEHTA: CacTaB/baH j€ y MUCMEHO] (GOPMH, Yy TPHUCYCTBY
JIBOJUIIE CBEJIOKA, KOJU CY CBOJUM TOTIIMCOM U Ie4aTOM MOTBphUBaIM 1a je ocTtaBmiall IpH
YHCTO] CBECTH M3pa3uo CBOjy BoJby. llpenBuljeHu ycioBu 3a MyHOBaKHOCT TECTaMEHTa y
MOTJIely TeCTaMEHTapHE CIIOCOOHOCTU Takolhe cy orpaHuyaBanu ciobonay 3aBemTama. [la 6u
TecTaMeHT Ouo myHOBaxkaH, OWJIO je MOTpeOHO Ja ocraBuial uma 14 roauHa, Ja HUje
ciaboymaH, TJIyBOHEM, PAaCHUITHUK TOJI CTapaTeJbCTBOM WM MHUjaHUIIA, A HUje U3BPILIUO HEKO
KPpUBUYHO JIeJI0 U Jla HHUje OTMagHUK OJ mpaBociaBiba. Ciobona pacroniarama Oumna je

OTrpaHHU4Y€Ha U HY)XHUM JICJIOM. OCTaBI/IJ'IaI_[ je nmao 06aBe3y Ja 10 CBOje HMMOBHHC 3aBCIITa

1% TTopex oBor rieammITa 1a adaToMHuja MMa YroBOPHY NPABHY MPHPOLY (GHII0 13 ce CMaTpa yroBOpM
0 MOKJIOHY 32 CIIy4aj CMPTH, YrOBOPOM O HacieluBa wy 1 CI1.), MOCTOje M MHIIJbeHma Na adaTomuja noxceha Ha
puMCcKo 3aBemitame mancipatio familiae, kao u riexumite fa ce paau o jeHOj BPCTH aIOIIHjeE.
109 J1. Kusojunosuh, ,,Cro6ona 3aBemrama y cpeamesekosHoj Cpouju®, y: Cpncko npago - nekao u
cao, (Kparyjesau: IlpaBuu ¢axynrer, 2007), ctp. 25 u 26.
10" (Nikoli¢, 1997), ctp. 180.
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CB0jOj 3aKOHHUTO] JICLIM M POJIUTEbMMA U 0€3 OMpaBIaHOT Pa3yiora HHje WX MOTao JHUIIUTH
HacneacTBa. VICkipyueme M3 HaclencTBa OWMJIO je MpeaBul)eHO camo y TauHo ojapeheHum
ciydajeBuma. 't Cro6oxy 3aBemrtama Eximora jomr Buime orpanmdaBa jep npexuba mupu
KPYT Hy)KHHX HACJICIHUKA OJ1 OHHX 3 JyCTHHHjaHOBE HOBeJte. ™

VY cpenmOBEeKOBHHM €BPOIICKMM JIp)KaBaMa HacTaluM Ha Teputopuju DpanHadke
mociie HBEHOT pacmana, pa3Boj (eynanmHux oIHOCAa HHUje MOT0JI0BA0 HACTAHKY 3aBEUITamba U
pa3Bojy 3aBemiTajHe  cioboje. 3a  HACIEOTHO MPaBO  CpedmoBeKoBHE Hemauke
KapakTEepUCTUYHO je Ja ce Oa3upa Ha WUJIEJU 3ajelHUlEe MOPOJUYHE HMOBHHE, Ma ce
3aBeIlTalkE CXBaTa Kao Hama/ Ha 3ajeIHUNYKY NOpOAUYHY UMOBHHY. To je o0jalImemne 3aTo
je TecTaMeHT OMO PEeCTPUKTHUBHO JIOMYIITEH CBE JI0 pelelniyje puMcKor mpasa. Jlomymrenn
BUJI TECTAMEHTPAHOT pacroyiarama Ouo je pPro salute animae, kao neo CpenmbEBEKOBHOT
CBETOT CIIMPHUTYAJTHOT pUTyasla. 3aBelITame jeé MOpajo Ja CaapXKH JieraT WHAWBUIYaTHO
oapeljeHrX CTBApH y KOPHCT LIPKBE, HIIH y J0OPOTBOPHE CBpXE. ™™

VY HemTo KacHUjeM Tepuoay adupMHUIlie ce€ ayTOHOMHja BOJbE M HACTA]y y2080puU O
Hacnehuearry (AMOBHMHA jeé TE€K HAKOH CMPTH Tpella3Wjia Ha cayroBapada, a J0 Tajaa je
3aBelITajal 3aJpXkaBao MpaBo pacrojarama IMOBHHOM). buia cy n momymireHa 3aBeniTajHa
pacrionarama y BUAy Jiecama (3a U3BpIIEHE Jierata OMio je 3amyxeHo Tpehe nmuie, 03Ha4eHO
y Hapenou o JeraTy, a He HACJIEIHUIIH, [0 YeMy CYy CE Pa3JIMKOBAO OJI pUMCKOT Jjerara). 3a
CpenmoBeKOBHY DpaHITyCKy OHMIIO je KapaKTepUCTUYHO JOHOIIEHE OPAOHAHCH, KOje Cy OMIH
npaBu 3akoHuiy. [lo3nare cy opmonance Jlyja XIV kojuma ce, mopesn ocrajor, peryiaumie u
MPUBATHOINIPAaBHA MaTepHja, yrlIaBHOM HacjenHo npaBo. Hu ¢eynanna Dpaniycka Huje
Mo3HaBaJjia TECTAMEHT, aJIM jeé OCTaBMJIAIl MOTA0 Ja 3aKOHCKMM HACIICAHUIIUIMA OCTAaBU HALO2
Jla YYMHE HEKe TOKJIOHE WIIM UCIUIaTe Kaja mpey3my Haciehe. To je mo cBojoj mpupoau ouia
dbopma y k0joj ce y oapeheHoj Mepu ucrnoJsbapaia ciioboaa Bojse. HacynpoT Tome, ocraBuonu
HUCY UMaJIH CJI000/Ty J1a TI0 CBOjOj BOJbH MCKJbYUe 3aKOHCKE HACIICIHHKE.

Kan ce y menuHu mocmaTpa HAClEIHO MPaBO CPEAHOBEKOBHHUX JpXKaBa, MOXKE CE
3aKJbYYUTH J1a je caMo y Buzantuju, moJ cHa)XXHUM yTulajeM JyCTUHH]jaHOBUX KoAupUKaIja
U PUMCKOI' IIpaBa yoIIlTe, MOCTOjajla U pa3BHjasia ce cao0o/a 3aBeliTama, J0K Cy JIp’KaBe

3amaja no3HaBajie caMo NojeanHe popMe pacrojaramba HIMOBHHOM 3a CIydaj CMPTH Yy KOjuMa

1 Plekspyuerse 3aKOHCKHX HACNCIHHKA W3 HACIEACTBA OWIO je Moryhe ,,ako Cy ce yBpPeabHBO
MIOHAIIAJTM MTPEeMa OCTAaBHOILY, aKO Cy M3BPIUIIM onpeheHa KpHBHYHA JIeNa, HEMOPAJIHO ce ITOHAIIAIH WIH Cy
HalycTHiIH npaBociaBHy Bepy uta. (Nikoli¢ 1997), ctp. 214.

12 By (OKusojurosuh, 2007), cp. 24.

13N Jansen, ,,Testamentary Formalities in Early Modern Europe®, in Comparative Succession Law,
Volume |, Testamentary Formalities, ed. by Kenneth G C Reid, Marius J De Waal and Reinhard Zimmermann
(Oxford: University Press, 2011)., ctp. 31.
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Ce UCIoJbaBalia, Y Mam0j win Behoj Mepu, ayTOHOMH]a BOJbE, U TO YTJIAaBHOM KaJl OCTaBUJIAIl
HUJe MMAo MOTOMaKa, Kao IITO CYy aJOIllixja, pa3He BPCTE MOKIOHA 3a Clydaj CMPTH U
MOjeIMHU €JIEMEHTH YrOBOpa O HacliehuBamy.

Hpyru 3akpydak Ou OMo 11a je, HacynmpoT HEraTUBHOM YTHIA]y IPYTHX IPYIITBEHUX
¢daxTopa, xpuimhaHcka IpPKBa MOCIEIIMBaIa Pa3BOj M LIMpEHE CI000ae 3aBeliTama, Mmpe
CBera, 3aro INTO j€ 3aBEUITalbiMa OCTBapHMBaja 3HA4YajHE MPHUXOJE. JOoIml OJ PHMCKHX
XpUIThaHCKUX IapeBa Oujia Cy JOIMYIITeHA 3aBelTama PKBU, a TAKaB MPHUCTYII C€ HACTABJba
Y CpeIlbeM BEeKy T1a M KaCHUjEM TIIepHOTy, y3 HACTOjame I[PKBE JIa HA pa3He HAuWHE TPOIIHUPH
ci1000/1y 3aBellTama, Hajuemhe MpeKo CBELITEHUKAa KOju ¢y, 300r manor Opoja MHCMEHUX,
cauMmhaBaji 3aBelITama, a MOHEKaJ] je mpuleraraia M penpecainvjama (oadujaia je na
MIPUYECTH OHE KOJU JO] HUCY OCTaBWIM KakaB Jierar). llog cHaXHUM yTHIIajeM IpKBE
3aBeIlTalke Ce Tako MpoOHjaio y MPUMUTHUBHA MpaBa CPelHOBEKOBHUX JIp)KaBa, 1a Ou ce
KOHAa4HO YUYBpPCTHIIO ,Kaja je ILpKBa noOuia JypuUCAUMKIH]Y Y OpayHUM, MOPOJUYHUM U

114
HACJIEIHUM CTBapuma‘‘.

b) HCTOPUIAT CJIOBOJE 3ABELUTABA Y CPEJIIOBEKOBHOJ CPEUIN

[IpaBo Cpbuje y cpeameM BEKy CTBapa €€ W pas3BHja IOJl JaKUM YyTHIQjeM
BH3aHTHJCKOT TpaBa, Koje y3 MmoMoh IpKBe, MPEKO KAHOHCKOT IpaBa, MPOJAUPE y CBETOBHO,
HapoJHO TMpaBO, yTeMeJheHO Ha obuuajuma. [IpaBHy OamtuHy cpeamoBekoBHe CpoOwmje
oboraruia cy J1Ba Haj3HayajHHja MpaBHA U3BOpa, [Ba (yHIAaMEHTAJIHA IIPaBHA CIIOMEHUKA —
3aKOHOMPABUIIO WU Homoxkaron™™ cBerora Case u HyianoB 3akoHuk. IIpBonomenyru
300pHUK 3aKOHA HEOTPAB/IaHO j€ 3all0CTaBJbEH Y MPABHO] JINTEPATYPH, O HbEMY C€ HEZJOBOJHHO

116

TOBOpHU U IMHIIE, YaK CE U Y y1,I6CHI/IHI/IMa PETKO IIOMUILE, HaKo je CaYUBBCH CTOTPUACCET

roavHa IIpe ,HYH_IB.HOBOF 3dKOHUHKA W Yy IMPaBHOM IMoOrjieady MNpelAcCTaB/ba KaMCH TEMEJball

117
CPIICKE CPEABLCBEKOBHE LHPKBEC, APKABC U KYITYPC y LCIHNHU.

14 Kusojurosuh, 2007), cp. 28.

15 Y jwureparypu ce KopucTHio Buine HasuBa: CBETOCABCKHM HOMOKaHOH, CBETOCaBCKa KpMUHja,
Kpmunmja Cseror Case, Cpricka kpmunja uTa. Y moriexy Hasua, npodecop M. [lerposuh, HajOOBM caBpeMeHN
3Hanar, CaBWHOT Jena, AemuanpaH je na Hasuee HomokanoH u Kpmunja He Tpeba momcroBehuBaty, jep cy TH
Ha3WBU HACTaJlM HE3aBUCHO jeIaH OJ] IPYroT y PAacloHY O HEKOJIMKO BEKOBA, a Pa3IMiUTa MM je €THMOJIOTHja 1
cemanTuka (M. Ilerposuh, O 3axononpasuny unu Homokanony Ceemoz Case (beorpan: Kynrypa, 1990), ctp. 8-
9). U3 tux pasnora ce u APYru MHCHOHU 3aJlaXy Ja ce m3bamm u3 ymorpede mme KpMmumja, Koju HHUje U3BOPHH
HAa3WB, W JIa C€ KOPHUCTH IPaBO MMe — 3aKOHOMPABMIO, W3BEJCHO o rpukor HasmBa Homokanon (/1. Ilepuh,
Lpxseno npaso (beorpan, 1997), ctp. 73; II. 3opuh, ,,3akononpasuino Cserora CaBe W MpaBHU TPAHCIIAHTH ',
crp. 28; mocTymHO Ha MHTEepHET aapeck: Www.scribd.com/doc/150858061/).

H. CrojanoBuh, ,,O nacnehusamy y 3axoHompasmuny Cseror Case“, 36opuux padosa IlpasHoz
gaxynmema y Hosom Cady, 1 (2014), ctp. 25 u 26.

17 (3opuh), crp. 45;
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3akonomnpaBuio cBeror CaBe je 300pHUK LPKBEHOT M rpahaHckor mpaBa, HACTaoO

118
TPAHCIINIAHTOBAHKH-CM

BU3aHTH)CKOT IIPKBEHOT W rpaljaHckor npasa, Ha nmouyetky Xl Beka.
Kao Bpeme meroBor Hactanka HaBoau ce 1219. ronuna, anu ce cMaTpa Ja Tako OOMMHO €10
HHUje MOTJIO HAaCTaTH y jeJHOj TOAMHM Beh je Mol BHIIETOIUINGEr HAOPHOT pajia CBETOT
Cape. HopmaruBHy cTpykTypy 3akoHompaBwia cBerora CaBe unHM ykynHo 70 riaBa, oA
Kojux ce 44 oxgHOoce Ha IpkBeHO, a 20 Ha cBeTOBHO MpaBo. CBETOBHU JIe0 3aKOHOMpPABUIIA
yTeMeJbeH je Ha PUMCKO-BH3aHTHjCKOM 3akoHoaBctBy. '’ TpaHCIIaHTOBAmE BH3AHTH]CKOT
TpaBa M3BPIICHO j¢ PEy3MMAE-eM W3 IPUKHX PAaBHIX W3Bopa. > Onpende rpaljaHcKor npasa
caJip)xaHe Cy y TJIaBH 55, Koja je y CTBapu NIpeBOJ BU3aHTH]CKOT 300pHUKa [Ipoxupona
Bacunwuja [, koju je y MHTErpaJlHOM TEKCTY MHILUIAHTOBAaH. Y OBUM ojipefdama capikana cy u
MpaBuiia Koja Cce OJIHOCE Ha YCTaHOBY HaciehuBama.

[Topen 3akoHCcKOT HacnehuBama (duje onpeade cy npeysere u3 JycTuHHjaHOBE HOBEJIE
118), 3akoHompaBWIIO TMO3HAje M 3aBemTame, ypeheHo oapendama rpane 21-25 rmase 55.
3aapxahemMo ce caMO Ha peryJlaThBH OJl 3HaYaja 3a CaapKUHY WU JUMHUTE 3aBEIITajHE
cioboxe. Y rpanu 21 3aBemrame ce NeUHHIIE KO ,,IPABHA 80/bd JeOHO2 TUYA O MOMe Umd
orcenu 0a ce nocne wezose cupmu 00200u “.?! 'V HapesHNM rpaHaMa caapkaHa Cy IPaBHIIA O
CIOCOOHOCTH JIMIIa 3a CacTaB/hamke 3aBeliTamka, O (GOpPMH 3aBelITakba U ,,00apamy
3aBelITama’.

Jocnenno nomtyjyhu Tpaauiujy puMCKOT TPUBATHOT TMpaBa, y MOTJIEAY 3aBEIITajHE
criocoOHOCTH, 3akoHONpPaBUio cBetor CaBe pasiMKyje 3aBEHITalke MYHOJIETHUX CI000THIX
nuna (rpaHa 21), 3aBemTalkbe OHUX KOjU Cy IMOJ Biamihy cBojux poautesba (rpana 22), Te
3aBenTame ocinobohenux (rpana 23), 10K mocedOHa MpaBUiia BaKe 3a 3aBEIITAmE €MUCKOIA 1
MoHaxa (rpaHa 24). CrnocoOHOCT Jla cacTaBe 3aBEITake WMajy IYHOJETHA JUIa — 3a
MyHOJIETCTBO MYIIIKapalia 3axTeBa ce y3pacT oJ HajMame 14 rouHa, a 3a jxeHe y3pact oj 12
roJHa. 3aKOHOIIPABUIIOM je IpeaBuleHa u cnocoOHOCT pacyhuBama, Kao CyOjeKTUBHU YCIIOB
CIIOCOOHOCTH 3aBeIlTara, WHTEpECaHTHUM (opMynanyjamMma M Je3UUKH JEe3rPOBHUTO: 3a

. 122
cacTaBjbamhe 3aBelITama MOTPEOHO je ,,ym 30pas umamu, a He meno, " a ,ko y Hemohu

118 Teopujy o mpaBHUM TpaHcIUtaHTEMa Bumm:xonm: A. Borcon, Ilpasuu mpaucnaianmu (beorpan:
2000).

19 OcroBy 3akomompamia wmHe oxroBapajyhm nemoBnm JycTurmjamoBOr Komekca (m3 VI Beka),
Ipoxupon (I'paxcku 3akon y 40 rpana, u3 neprona 870. no 879. ronune), HoBene Anekcuja Komunna (u3 XI u
XII Bexka), 36opuuk JoBana Cxomactuka (oxo 550. romune), amu u MojcujeBor 3akoHomaBcTBa (oko 1200.
rofuHe 1. H. €.); (CrojanoBuh, 2014), ctp. 25.

120 (3opuh), crp. 44.

Y H. Jlyuuh, Knuxcesnu padosu, kruea 4 (Beorpax: 1895), ctp. 323 (umrupano xox (Crojanosuh,
2014), ctp. 29, dycuora 25).
122 M. Hasnosuh, Cpncko npaso 00 VII do XX sexa (Kparyjesar: 2013), ctp. 53.
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menecHoj ym useyou He modice 3asewmasamu y 6e3ymmy, eeh kaoa my ce ym uzdoucmpu‘
(rpana 21 npasmo 7).'%

3aBemrTame MOXKEe OWTH CAaYUEEHO y YCMEHOj W MUCMEHO] ¢dopMu, y3 00aBEe3HO
MPUCYCTBO Ce€laM WM TeT CBeaoka. I[IpmimkoMm cacraBibarba HHCMEHOT 3aBEIITamba,
3aBelITajal MOXKE CBEAOIMMA IOKAa3aTH HANMCAaHO Ha XapTHUjU WM YCMEHO CAOMIITHTH
CaIp)KMHY CBOje Tocleame Bosbe. DopMa je HemTo yOlaKeHa aKo je 3aBelITalall PAmbEH Y
pary, Taga MOKe CAUMHUTH 3aBEIITake Y MPUCYCTBY TPU CBEAOKA, a 3a CIIy4aj Jia je M3BECTaH
CMpPTHH WCXOJ, OHJa j€ JOBOJFHO TPHCYCTBO M JBa cBefoka. CroOona 3aBemiTama
JTUMHUTHAPaHa je TpomucaHoM (OpMOM jep HENoImTOBamke (GOopMe HMa 3a IOCIEAUILY
HUIITABOCT 3aBEIITara. 3aBEIITame j€ HUIITAaBO aKO Y CacTaBibalkby 3aBeIlTama HHje
Y4€CTBOBaO MoTpebdaH Opoj CBEIOKA, aKO 3aBEIITAHmEe HUCY MOTIHUCATU CBU CBEJOIH, WM Ta
HUCY CBOJUM TI€YaTOM 3areyaTiii, WM 3aBellTaial] HHUje, CBOJOM PYKOM, HAIMCA0 HUMeE
HacJIeTHUKa, HUTH ra je U3roOBOPHUO TMpeJ| cBefolmMa (rpaHa 25, npasuna 1 — 4).124

Cnob6ona 3aBemrTama omeheHna je m 00aBe3HOM CaJpPKUHOM 3aBEIITama, y KOJy je
yBputheHo u oapehuBame HacienHuka. [Ipe cBux ce y 3akoHompaBumiy cBeror Case, Kao
Moryhu 3aBelTajHi HACJICIHHUIIM TOMHIbY JIeTa OCTaBHOIIA, a 3aBEIITajHa PACIoIaramkba MOTy
OWTH yYWIbEHa W y KOPHUCT keHe W Tpehux numa. Mehyrum, 3aBemTajHO pacrosiarame
octaBuola oMmeheHo je 3amopemhy na uMame pacropenu Tako ,,0a HujeoHe nax ceéahe oeyu
He ocmasu‘‘ (rpaHa 21, mpaBuiIO 12).125

CeerocaBckn HoMOKaHOH TO3Haje W OIO3WB 3aBEITaka KAao H3pa3 3aBeIITajHE
cioboze. J[Ba cy HauMHa OMNO3MBA - CACTaBJbAKE JPYrOT 3aBEIITama KOje je CaJp>KUHCKU
CYIPOTHO paHHjeM 3aBeIITamy, WM Tako MITO he 3aBelITanall OTICYaTUTH CBOjE 3aBEIITAhC
(rpana 25, npasuio 5 u 4).12°

3a u3yuaBame OrpaHUYCHA CJI000JC 3aBEINTama, 3HAYAJHO je HABECTH OJApende
CaBuHor 3akoHompaBmia Kojuma ce o0e30elyje 1eo 3a0CTaBIUTHHE KOJU MOpPa NPHUIIACTH
JIeIIA Kao NPUBUJICTOBAHO] KATETOPHUjU HACIICJHUKA. YIIPABO ce U3 OBUX oJipenada BUAM Jia je
coGoja 3aBelTama OrpaHMYeHa caMo TakosBanoM legitima portione™® wu ma je

3aKOHOHpaBI/IJIOM Y CPIICKO IIPaBO YBCJCHA YCTAHOBA HYKHOT AcCJia. VKoIuKo YMpPJIA U3a cebe

OCTaBH JI0 YETBOPO Jelle, hIUMa MpHMaja ,mpehu deo yucmoza umarba®, ako UX je MeTopo 1

123 (Myanh, 1895), ctp. 324 (mrupano kox: (Crojamosuh, 2014), ctp. 29).
124 (Myauh, 1895), crp. 334 (wurupano xox: (Crojanosuh, 2014), ctp. 32).
%5 1bidem.
126 (yauh 1895), ctp. 332-334 (wmurupano kox: (Crojanosuh, 2014), ctp. 33).
A. Conosjes, Mcropuja cioBeHcknx npasa — 3akoHogaBcTBo Credana /lymana napa Cpba n I'pka
(beorpan:, 1998), ctp. 445.
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BHUIIIE, Jiella OCTABUOLA CTUYY TIIOJOBUHY YHCTE BPEIHOCTH 3a0CTABIITHHE, a OCTaTaK
320CTaBIITHHE 3aBEIITajal MOXeE Ja paclopeid MO CBOjoj clo0oaHOj BoJbu (TpaHa 32,

128 :
HpaBo Ha HY’>KHH OCO, NAKJIC, UMa]y CaMO [I€1ia, a BCIIMUMHA HYKHOT' J€JIa

npasuwio 1 u 2).
3aBHUCH 0] Opoja Jere.

Mana y UCTOPHjCKOIIPAaBHUM H3BOpPHMA HEMa JIOKyMEHATa KOju CBEIOYe O MPUMEHH
onpenaba 3akoHompaBwia O HaciehuBamy y cpemamoBekoBHO] CpOuju, Ha OBOM MeECTy
M3JI0KEHA Cy HBhEeroBa MpaBHA NpaBuiia O HaclehuBamy myTeM 3aBelITama, 1a Ou ce yYUHHO
BHJIUBMBHAM H TIOTI[PTA0 ITUBUIU3AIUjCKH HUBO OBOT MPABHOT CIIOMEHHKA y JIATOM BPEMEHY U
na OM ce Mmoka3ao MpoJop Hieje O CI000/M 3aBEUITamka Y CPIICKO MPaBo. YTMPaBO je MPEKO
3akoHomnpasuwia ceeror CaBe, pPELENIHjOM DPHMCKO-BU3AHTHjCKHX IIPABHHX W3BOpa, 2
cino0oja 3aBeniTama Mpojpiaa y CpPIcKo HpaBo.130 300r MJIEMEHCKO-TIOPOJAUYHOT KapaKTepa
CBOJUHE M HEpa3BHJEHUX JPYIITBEHOEKOHOMCKHUX oaHoca, y XIII u XIV Beky, ma u kpo3
YUTaB CPENbU BEK CJI000/1a 3aBelITamkha Ce TEIIKO Mpodujaa y CpIIcKo mpaBo. Y To 106a cy
oapende 3akOoHOMpaBWIIA O 3aBENITaky HajBEpOBaTHHjE oOcTaje 0e3 MPUMEHE TOIITO Ce
JKUBEJIO y TIOPOJUYHUM 3ajpyrama a HaciehuBaio ce mo obuuajHOM mpaBy (MMOBHHA ce
MpeHocusa ca TMOKOJIeHkha Ha TOKOJICHe, a He C JeHOT Ha JApYyro JHIle), ma cy crora
MOryHHOCTH [1a YIAHOBH 3a/Ipyre PacIioNaxy HMOBHHOM Omiie Beoma orpanmndeHe. !

Jak yTuiaj BU3aHTHjCKOT TIpaBa Ha MPaBHE CHCTEME CIOBEHCKUX HapO/a BUJJbUB j€ U
Y3 MPABHUX MU3BOPA HACTAJIUX Y HAPEIHUM BEKOBHMMaA Mocie 3akoHompaBuiia ceeror Case. 3a
CPIICKO MPaBO Haj3HAYajHHU]E je 3aKOHOAaBCTBO Lapa Jlymana. [lomTo je mpormamieH 3a mapa
a cpricka aprana 3a mapctBo (1346. r.), Jlyman npuctyna u3paad CBOT 3aKOHOJIABCTBA, KaKO
¥ JOJIMKYje LAPCKOj THTYIIH IIPeMa CpeIhOBEKOBHOM CXBaTamby, > HacTojeliH 1a BH3AHTH]CKO

MpaBoO TMPHUJIAroOJd CPICKOM OOMYajHOM TpaBy. YOOMYAjeHO Ce€ y MPaBHO] JIUTEpATypH

nomume camo JIyliaHOB 3aKOHHK, MaJa je ped O jeAHOM TpumapTuTHoM Konekcy (Codex

128 (Myanh 1895), ctp. 332-334 (uurupano kox: (Crojanosuh, 2014), cp. 36).

[paBwia o HacnehuBawy mpeysera cy u3 IIpoxupoHa, TOr BH3aHTHjCKOT MPABHOT NPUPYYHHKA
HAMEHEHOT CyIoBHMa, Koju je m3maTt mamehy 870. m 879. romuHe 3a BpeMe BiagasmHe Bacmmmja | m 6no y
npuMeHn cse 10 1453. rogune. [TpoxupoH je yxuBao Benwku yraea kox Jyxxaunx CroBeHa, a Mel)y CIIOBEHCKIM
MIpeBOIMMa OBOI TEKCTa MOCEOHO je 3HauajaH MPEeBOJ Ha CPIICKU je3uK. Y cpenmoBekoBHO] CpOuju Omo je
ITO3HAT Ka0 3aKOH TPaJICKU M Kao TaKaB yJa3wo je y cactaB 3akoHompasmia cBeTor Case, a MOjeInHA HErOBU
nenoBu 3ajenHo ca ExyoroM u 3eMIbOpaJHHYKHM 3aKOHOM CayMIbaBajd Cy CPIICKY NMPAaBHY KOMIMIIAIH]Y
no3Haty kao Jyctuuujanos 3akon (Sarkic - Popovié, 1996), ctp. 96.1 97.

30 Pero Tako: (Kusojumosuh, 2007), ctp. 31.

B! (Masnosuh, 2013), c1p. 52 u 53.

132 MIpema cpemeBEeKOBHOM CXBaTarby, CaMO Cy BIAJapH ca THTYIOM Iapa HMAITH MPABO 13 JIOHOCE
omuTeobaBe3Ha MpaBuia (3aKOHE) ca Ba)KHOIINY 3a Liey Ap)KaBy, a 3aKOHOAABCTBO j€ jeJHA O OCHOBHHX
JTY’)KHOCTH I1apa.
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Tripartitus), koju umHe 3GOPHHMK CPICKOT IpaBa J[ywianos 3akonuxk,> W xBa mpeBoia
BU3AaHTHJCKUX TpaBHUX Kommuiauuja — Jycmunujanoe 3axon u Cunmaema Mamuje
Bnacmapa.®* JycTHHHjaHOB 3aKOH peryiMiIe arpapHe OJHOCE, JOK JApyra aBa KOJEKca
cazpike u ojpende o HaciehuBamy.

HomoxkaHoHcka 36upka ,,Cuatarma Matuje Bmacrapa“ mosnara je y CpOuju y nBe
Bep3uje — myHa U ckpahena. Y CHHTarMu ce Haja3e MHOroOpojHe oapende o HaclehuBamy,
KOje MPETEKHIM JIeTOM TIOHABJbA]y BH3aHTHjcKY Kommbukarmjy poxupomn.'® O ycranosa
HacJeAHOT TpaBa Koje oipelyjy mocTojame M caMme rpaHulle Cio0oje 3aBemTama, [lyHa
Cunrarma oOyxBaTa 3aBEHITajHy CIIOCOOHOCT, (JOpME TECTaMEHTa, CaJPKUHY 3aBEIITamba,
HY)XHO HaciehuBame u 1p., 0 ueMy je OWJI0 peud y h3jiaramy O 3aKOHOIpPaBUIIY, MOIITO U
BEroBYy CaApKUHY 4uHU TipeBo] IIpoxupoHna. YV cauyBaHuMm pykonucuMma ca [[ynranoBum
3aKOHUKOM cpehe ce camo ckpahena CuHTarma koja caapxu 94 mornasiba, o1 ykymHO 303
KOJIMKO je mMmaina myHa CuHTarmMa (M30CTaBJbE€HE Cy IIPKBEHE OJpende, a O] CBETOBHUX,
3a/pKaHe Cy M3 OHMX [PABHHUX OONACTH KOje HUCY perymucane JIyIaHOBHM 3aKOHHKOM). >
N3 mornarsba rpahaHCKOT MpaBa M30CTaBJBEHE Cy OJpende KojuMa ce ypehyje 3aBemrTame,
KOJIMIIMI U HYXHO HaciehuBame. CmaTpa ce na je pasyior ToMe mTo ¢y (Gopma 3aBelTama,
CIIOCOOHOCT 3a CacTaB/balb€ TECTAMEHTAa U OrpaHUuYea cio0ojie 3aBeliTamba OWin y
JEIOKPYTY IIPKBE, KOja je MpUMEmhUBalia U3BOPHY BEP3HU]y Cunrtarme. ™’

To mwro ce y JlylmaHOBOM 3aKOHHMKY HUTJIE HE NTOMHUIE 3aBELITam-e, HE 3HAUU Ja Cy
TECTAMEHTH Yy CpPIICKOM IIapCTBY OWJIM HEMO3HAaTH, HUTU Ja Cy MuTama HaciehuBama
peliaBaHa Mo o0MYajHOM IpaBy, 3aTO LITO C€ OJ] BpeMeHa MokpiiTaBama CioBeHa cMaTpa aa
IUTarba 0 HACIEACTBY CIajajy Y AEIOKPYr LpKee. >> OcuM Tora, TauHo je ga y JlymaHoBOM
3aKOHHMKY HEeMa HHjelHe oJpenade KOjoM ce HEMOCPEAHO peryiuiie HaciehuBame myrem
3aBellTama, ajl ce MOCpenHo u3 caapkuHe unaHoBa 40, 46 u 174, y Kojuma ce MOMHUE

MOFthOCT pacioJiarama OaIllITUHOM U pO6OBI/IMa, MOKC 3aKJbyUUTHU [a je 3aBCHITALC

I0CTOjalo 'y cpeamoBeKoBHO] CpOuju M 71a Cy THUME HHAUPEKTHO IOCTaB/EHU TEMEJbU

133 JymamoB 3aKkoHHK je oHeT Ha caGopy y Ckorby 21 Maja 1349. rofmme, y NpHCYCTBY caMor mapa,

Kaza je ycBojeHo 135 umaHOBa, a meT roguHa KacHWje, Ha cabopy y Cepe3y, 1354. roguse, JONMyHEH je HOBUM
onpenbama wiranosa 136-201.

134 (Sarki¢ — Popovi¢ 1996), ctp. 100.
(Comnogjes 1998), ctp. 442.

136 Vidi: (Sarki¢ — Popovi¢ 1996), ctp. 99 u 100.

37 H. Crojanosuh, ,Ycranosa Haciehupama y JymaHOBOM 3aKkOHOMABCTBY®, IIpasuu scueom, 10
(2013), ctp. 611.

38 Conosjes (1998), ctp. 441.
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croGoe 3aBemTama.’> Y IpPUIOr PedeHOj KOHCTATALMM HMAC M YHECHHIA Ja IPEBOL
ckpahene CuHTarMme mo3Haje Cpricke u3pase 3a TECTAMEHT: ,,3aBEIITAkE" 1 ,,3aBeT“.140

Ha 06a3u HaBeneHOT 3aKOHOJNABCTBA M JPYTHUX NPABHUX H3BOpA, APYyre JOCTYIIHE
ucropujcke rpahe, Te 00jaB/beHHX pajoBa NMPABHUX HUCTOpUYApa M TEOpPETHYApa HACICIHOT
IpaBa, MOTY C€ yYOUMTH HM3BECHE OIIITE KapaKTEPUCTHKE HaciehuBama y CpeameBEKOBHO]
CpOwuju, mpe cBera, IocMaTpaHo Cca acreKTa cio00 e 3aBEIITamba.

- Crio6o/1a 3aBeniTama Cropo 1 TEIIKO je Kpuuiia MyT Y cpeamoBekoBHOj CpOuju, 300r
HEpa3BUJEHUX JPYIITBEHOEKOHOMCKHUX OJHOCAa W IMOPOJWYHOr Kapakrepa cBojuHe. OnmTu
3aKJby4ak Ou Omo ma y cpeamoBekoBHO] CpOuju JOMUHHMpPA MHTECTATCKO HacliehuBame 1o
MpaBUIIMMa 3aKOHCKOT pefia HaclehuBama, Koja cy Ouia 1moJi CHaXXHUM YTHUIIajeM O0OWYajHOT
mpaBa, a Ja je cio0o/a 3aBEIITajHOT paciojarama U3y3eTak U HeIOCTYITHA OTPOMHO] BehuHu.
HcToBpemeHo, 3amaka ce M HECNOpaH YTHIAa] PUMCKO-BHU3AHTHJCKUX CXBaTama O ciao0oau
pacronarama myrem TectrameHTa Ha CpOe pasnux craiexa y XIV m XV Beky, mama je
BEPOBATHO BEJHKM JI€0 3a0CTABIITHHA OCTAja0 Y HEMOIe/HEHOM 3aPY’KHOM BIACHUIITRY.

- OcuM mITO HUje OMja HAPOUYUTO PACTIPOCTPamEHA, CI000/1a 3aBelITamka OuIa je BpJio
CKy4YeHa, OTpaHMYCHa MHOTHM JAPYIITBEHHM M TpaBHUM 4YwHHOUMMa. Hajnpe, crmobona
3aBEIITAjHOT pacIioyiaramka 3aBHCHIIA je O/ CTAJICNIKE MPUIAJIHOCTH OCTABHOIIA. 3aBEIITame
kao maHu(ecranuja cioboae pacrojaramkha HIMOBUHOM 3a CIIydaj CMPTH, OWJIO j& JOCTYITHO
BUIIIEM CTaJEXYy - rpajaHuMa ¥ TProBIUMa, BIACTEIH, JYXOBHUM JIMIIIMA H CAMOM BIIaJapy.
Mehytum, Tpeba y3etn y 003up aa je cpeamoBekoBHa CpOuja Omiia crajenika apkaBa y Kojoj
cy ce HaciehuBane TuTyle, a ca BUMa ce HaclehuBao W TMpaBHM TOJ0XKA] KOjU CE THYEC
MMOBHMHCKHUX TpaBa Ha MOCEaMMa, 1a cTora, o cBemy cyzaehu, Huje 6mio moryhe mzahu us
CTAJICIIKKX OBHPA [PH CACTABJbAlby TECTAMEHTA H MMEHOBAIbY HACTCAHIKA. > 3a PasInKy o1
BUIIET CTajJeXKa KOJU C€ TpUKIakma HadeluMa WHIUBUAyajdrM3Ma BH3aHTHUJCKOT TIpaBa,
HacnehBame CEOCKOT CTAHOBHUILITBA OJIBUjasIo c€ 0 00MYajHOM IpaBy. 3aTo IITO je CBOJUHA
MMaJia KOJICKTHMBHH KapakTep W IITO Cy JKUBEIH Y 3aJpyrama, cMarpa ce Jia ceJballd HHCY

3HaIM 3a 3aBemTame. CTalenKknx pas3jinKa HI/Ije ouIo0 camo Kanqg je Yy IUTaky 3aBCUITALC

upksu (donatio mortis causa), koje je OMIIO JOCTYIHO U BaJapy ¥ BIACTENH U cesbanuma. 1

39 Bumu: (Cramkosuh, 2013), ctp. 618; (Kusojunosuh, 2007), crp. 30 .

10" (Conosjes, 1998), cp. 446.

Y1 Cf. (Conosjes, 1998), ctp. 447.

142 B. Petranovié, ,,0 pravu nasljedstva kod Srba*, Rad JAZU, 23 (1873), ctp. 38
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MOjeIMHU CeJhAIlH 3aIHCYjy CBOjE 3€MJb€ MAHACTHPY ,,32 TPOO CBOW U 3a IyIIy* KaJl HeMajy
,IIOPOJIN™ ¥ YaK KaJl UMajy MYIIKY JCIY. 143

Cnoboma 3aBemTajHOT pacrojiarama Owiia je OrpaHWYeHa IOPEKIIOM HWMOBHHE.
Hacnehena umama (GamrtuHa, Tj. AeJOBUHA) ,,0CTajaXy y MOPOJMIIM Ka0 HACJICHA CBOJHHA
CBHjy KOJICHa, MO 00WYajy W HapoAHOM MOjMy O HEOTyhHMBOCTHM ommITeT POAOMHCKOT
croxepa“.**® Ca nobpuma koja cy upubaBbeHa mnpuBpehuBambeM mojexuHIa (T3B.
KYIUBEHHIIE), MOTJIO C€ CI000AHM]je pacmoiaraTy. [Ipema JOCTYmHHM M3BOpUMA, YHHHU CE€ J1a
j€ TIpeAMET 3aBeIITajHOT pacrojarama Morjia OUTH caMo CTeYeHa, He U HacseheHna GamTuHa.

U Bpcra nobapa yrunana je Ha rpaHuile cio00/e 3aBEIITajHOT pacioiarama. 3Ha4ajHa
pasiuka rnocrojana je y MoryhHOCTH 3aBeliTamba HEMOKPETHUX U MOKpeTHUX cTBapu. Mako je
coboa pacronarama OalITHHOM TpoKJIaMoBaHa JlyliaHOBUM 3aKOHOJJABCTBOM, 3aBEIITajHA
pacrionarama TIOKPDETHHM CTBapuma Cy Omia janeko demrha, HeEro pacmojaramba
HETOKpeTHOCTUMA (Hajuenthe YNbeHa Y KOPHUCT IPKBE).

VY morneny mpaBa Ha HY)XHO HacliehuBame Kao CYNITHHCKOT OTpaHHYeHa CI000e
3aBENITAjHOT pacroyiarama, MoXxe ce pehr 1a qpyImTBeHOEKOHOMCKY U TIOPOJANYHU OJHOCH Y
cpenmpoBekoBHO] CpOMju HUCY OMIIM TIOTOJHO TJI€ 32 HACTaHAaK W Pa3BOj YCTAHOBE HY)KHOT
nena. Mako je Cuntarma Maruje Bnacrapa caapikana oapende KojuMa ce mpyxaia IpaBHA
3allITUTa OJ1 MPEKOMEPHUX pacrojarama OCTaBHOIla MOrtiS causa, aau caMo HEroBoj JICIH,
HEeMa [0J1aTaka [ Cy ce 0Ba [PaBUJIA MOIITOBANA Y HeMamuhkoj Cpouju.

YonmreHo mocMarpaHo, y cpeamoBekoBHO] CpOuju cinoboja 3aBemiTamba Ouia je
orpaHuyeHa ,,00JIJMKOM CBOjuHE (IIpHBaTHA CBOjUHA, 3aJpPy)KHA CBOJUHA), KJIACHOM H
CTAJICIIKOM TMpuMagHomhy TojeMHIIa M BpPCTOM J00apa KojuMa Cce€ Ha OBaj HA4YuH

146
pacmoJiaraio®.

4. TIPABO PAHE MO/IEPHE EBPOIIE EBPOIIE ({USUS MODERNUS)
VY pa3Bojy TecTaMeHTapHOI IIpaBa, 3aBellTajHe (OpME M YCIOBH CauylibaBarmba
3aBelliTamba INPEACTABJbAIM Cy JUHAMHYKY KaTeropHjy Koja je MpaTwia TEHACHIH]jY
JPYUITBEHOT pa3Boja. 3aBemTajue (opMe Cy HacTajaie Kao oOenexje jelHe HCTOpUjCKe

eTamne, a MOTOM Cy, ca APYUITBEHUM NpPOMEHama, y HOBOj UCTOPH]CKOj €Tallu IMOjeuHE O]

143 Jorm u3 Bpemena npe JlyImaHoBOr mapcTBa ,,cauyBanu Tectamentn Cpba cesbaka u3 u3 JlyOpoBadke
OKOJIMIHE ... TOKa3Yjy HHINBUAYAIHO pacmoiarame cBojuHoOM ... (ComosjeB 1998, ctp. 447).

144 A Josanosuh, Hacreono npaso y cmapux Cp6a (Beorpas, 1888), ctp. 3 (uutupaHo mpema: (Antié,
1983), ctp. 48).

Y H. Kpcruh, ITospeda u sawmuma npasa na nyscuu deo — dokmopcka oucepmayuja (Hum, 2015),
cTp. 65.

1 (Kusojunosuh, 2007), cp. 36.
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BUX Try0wie Ha 3Hayajy W OuBajge NOTUCHYTE HOBMM OOJMIMMa TECTaMEHTApHOT
pacrofiarama Koju Cy HacTajajal Kao u3pa3 morpeda KOHKPETHOT 100a.

lusus modernus npesicraBiba HaIOPrajkby OCHOBHHUX IPABHHUX MPHHIUIIA HA KOjUMa
Ce TEMEJBHIIO PHMCKO MPABO, MOBE3yjylin MX ca JTOKATHAM MpaBoM 1 obuuajiuma.™’ Pumcko
NpaBO Cy y MOYETKY KapakTepucaiu (popMaaHH PHUTYyald Kao KOHCTHTYTUBHHU €JIEMEHAT
MIyHOBA)KHOT CAauMhaBamba 3aBEUITaba M MMM Cy IpUMAT HaJl IPAaBOM HAMEPOM 3aBEIITa0La
Jla caunHU 3aBemTame. OBaKBO OMMamke (POPMATHOCTH 3aBeIITamba HUje C€ MOTJIO YKIOMUTH
y Biajgajyhu KOHUENT NMpUBAaTHOT IpaBa KOje j€ /eJCTBO IPHUBATHONPABHMX akaTa (ma M
3aBelITara) TEMEJBIIIO Ha HaMepu cTpaHaka. [locTeneHo mounme mpeoBiaaBaTH CXBaTambe
Jla Cy OCHOBHE (JOPMATTHOCTH 3aBEIITAJHOT HacjehuBama MpomucaHe ca IUJbeM Ja MOCIIeIHha
BOJba 3aBellTaola Oy/e BEpHO YHETa Y 3aBEITAlkE U JaCHO (OpMyNHcaHa Kao U3pa3 CTBapHE
HaMepe 3aBelITaola Ja 3aBelTame caunad. [{usb je 6mo ga ce crpeun mMpoTHUBIPABHH YTHUIIA]
Ha BOJbY 3aBEUITA0IA U OJIAKIIA JIOKA3UBAE CAJIPIKUHE 3aBEIITamba, Tj. MPABE 3aBEIITA0UEBE
BOJBE HAKOH CMPTH 3aBemrTaora. *®

[Tonazehu ox ocHoBHE (yHKIMjEe TeCTaMEeHTa Kao WHCTPYMEHTa pacrojiarama ca
cBpXxoM 00e30ehuBamba UMOBUHCKOIIPABHOT KOHTUHYUTETA Y OKBUPY MOPOJUIIE, Y PUMCKOM
MpaBy Cy MOjJeIUHH 3aXTeBU (GOopMe CIYKWIM 3alITUTH HHTEpeca YjIaHOBa IOPOIUIIE
TecTaropa Ja y oaroBapajyhoj Mmepu y4ecTByjy y pacioesid 3a0CTaBIITHHE (HIIP. TPaBUIIO Ja
3aBerITaisamn Mopa HajolnrmKe CPOJHUKE O3HAYUTH Y 3aBEIITamky, OUII0 Ka0 HACIETHUKE OUII0
Kao JIMIa KOja JIMIIaBa HACJIEACTBA, ¥ HABECTH pa3jiore 3a T0). Y TOM CMHCIY, MPaBHiIO ,,SUi
heredes instituendi sunt aut exeredandi ce y puMCKOM IpaBy HOCIEIHO HPHMEHHBAIO.
OYHKIMOHATHA €KBUBAJICHT OBUM IIPaBUJIMMa y MOJEPHOM IpaBy Ouia Ou ycTaHOBA HY>KHOT
Jlea, Kao W MoceOHa MpaBHia 0 HCK/bydeHhy HACIEIHHKA. *° 3aTO ce y MPaBHOj HCTOPHjH
uctude aa cy ¢opMagHONpaBHE TMPETHIOCTaBKE HACTaHKa IYHOBAXKHOT 3aBelITamba U
cosieMHuTaTHa (opma y mepuoay pare mojepue EBpome (USUS modernus), mpeactaBibaiy,
takopehu, ,,JOkTpuHapHy ¢acaay Koja moTBplyje AOCIETHOCT MPaBHOT CHCTEMa M3BOpUMA

151
PUMCKOT TIpaBa‘“.

147 T Wallinga, 'The Common History of European Legal Scholraship’, Erasmus Law Review, Vol., 4,
No. 1 (2011).

148" (Jansen, 2011), ctp. 36.

19" (Riifner, 2011), ctp. 25.

150 3aBemranall je Mopa0 a JIMIIKM HACJIEACTBA CBOje “SUI*, Ha3HaYaBambeM MMEHA CBAKOT HACIIEIHHKA
KOjer JIMIIaBa MOHA0c00, y CYIpOTHOM, 3aBemtame 6u 6mio neBaxehe (formeless Noterbrecht). Kacuuje je oBo
OpaBUIO JONYyHEHO W MOmM(HKOBaHO, W 4vecTo KombmHOBaHO ca (uerela inofficiosi testament, xoja cy
omoryhasaia HaciemHuky (SUi) a ce mo3mBa Ha KpIICHe jaBHOT Mopaiia of1 ctpane tectatopa (officium pietatis)
He ocraBJpajyhu My asekBatan yneo y mmoBunu (materielles Noterbrecht). Vidi: (Jansen, 2011), crp. 29.

BLvidi: (Jansen, 2011), crp. 37.
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dopmaHa paBWia 3aBEIITajHOT HaciehuBama y mpaBy pane mojzepae EBpore ouna
Cy yOnmakeHa y OJHOCY Ha PUMCKO MpaBo. Mmak, mojeauHu 3axTeBU (opMe HILIU Cy Ha
ymTp6 cinoboje TecTupama, a y NPWIOT TpaBHE CUTYPHOCTH. Tako ce KOJ ycMeHe
3aBemTajHe (opMe 3axXTeBall0 Ja C€ caMa IMpOLEeaypa HEroBOr CauydibaBamba OJBHja
KOHTHHYHpaHo (Unitus actu). Kaaa je peu o ojorpadckoM 3aBelITamy U APYTHM MTHCMCHUM
o0nMIMMa 3aBelITama, MOTIMCHBAKE 3aBEIITamba OJ1 CTPAHE 3aBEIITA0la MPe]] 3aBEIITajHUM
CBEIOIMMA KOjU Cy Takole CTaBJbalM Ha 3aBEIITame CBOj MOTIUC U TeYar, OMo je o0aBe3aH
enemeHat gopme. 152

HNHuTtepecanTHO je HAMOMEHYTH Ja OJIOTpa)CKO 3aBEIITame HHUjE MPOU3MIIO U3
PUMCKOT TIpAaBHOT KOHIIENTa, Beh Kao Kpeaiyja iUS communae nobopuuka. Hajmnpe je Hactamo
Kao BaHpeJHA 3aBelTajHa (hopMa U mpejcTaBbaio npuBmiIerujy hopme parentum inter libros
TecTaMeHTa. 300T HEJ0OBOJBHO JaCHO Je(MHUCAHOT KOHIIETITAa OBE 3aBelITajHe (GopMe, TEIIKO
je Ouyo pasrpaHUYHUTH je O] OCTaINX MUCMEHUX 00JMKa TectameHara. Kpajem cemamuaector
¥ TIOYETKOM OCaMHAeCTOT BeKa 0oJorpad)CKo 3aBeIITame je OUI0 Beoma 3acCTYIMJBEHO KAao BH/]I
TECTaMEHTApHOT pacroJjarama 3a0CTaBIITUHOM. Y (paHIlyCKOM IPaBy OBaj BUJ 3aBEIITAJHOT
pacrionarama je u HopMmatuBHo yooawmueH y Code Civil (¢l 969). YV npasy Uranuje, kao u
AycTtpuje, onorpadcko 3aBemITame HajIpe je 3akuBeso y Gopmu oduyaja, a 3aTuM, Kao ujeja
MPUPOJHOT TIpaBa, HOPMHUpaHO y AycTpujckoMm rpahanckom 3akoHMKy (§578 ABGB).
HNHTepecanTHO je HAMmOMEHYTH Ja oJorpadCcKo 3aBeIlTamke HHje, y MOYETKY, 3a)KUBEIO Y
MPaBHUM CUCTEMHMA y KOjUMa je pUMCKO MMPaBO M3BPIIWIIO jaK YTHIIAj, KA0 IITO je CiIy4aj ca

HCMAYKUM ITPaBOM.

I1l.  BPCTE OI'PAHUYEBA CJIOBO/JE 3ABEIIITAIBA

Kako cnobona 3aBemiTajHOr pacmojiaramba MpeACcTaBba JEAHO O] HaJBAKHHUJUX
WHIMBHUYyAIHUX TIpaBa y cepyu pacnoliaramba MMOBUHOM 32 CITy4aj CMPTH, TUTakE JoMailliaja
ciobo/ie 3aBelTama y CpeaullTy je aebara caBpemene rpahanckonpasne goktpune. OgHoc
TEeCTaMEHTapHe clo00/ie M HHCHUX OrpaHHuYCHa JCPHUHUCAH je IMOJIUTUYKO-EKOHOMCKUM
MpUJIMKaMa jeTHOT JPYIITBA, CTPYKTYPOM MOPOAHIIE M TOPOJUYHONPABHUM OIJHOCHMA,
OCHOBHUM JIPYIITBEHUM M €THUYKUM HpI/IHI_II/IHI/IMa.lss YmpaBo 300T THX Pa3HOPOJHUX pasiiora
HACTaHKa W MPABHOIMOJUTUYKUX [UJbEBA KOJU CE€ KeNe MOCTHUhH OrpaHUYEeHEM 3aBellTajHe

cinobone, Moryhe cy pasnuuure KiacupuKalyje TUX OrpaHUYeHa, 3aBUCHO O] KpUTepHjyma

152 vidi: (Jansen, 2011), ctp. 47.
153 C. Castelein, ,,Introduction and Objective®, in: Imperative Inheritance Law in a Late Modern Society
— Five Perspectives, C.Castelein, R. Foqué, A. Verbeke, Antwerp-Oxford-Portland, ctp. 35.
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on xora ce mohe. Kao kpurepujymu 3a Kinacupukanujy orpaHnyera 3aBelITajHe cio0oje
MOTy C€ Y3eTH: IOPEKJIO OTPaHWYeHba, ONIITOCT 3aKOHCKOT OCHOBA OTPAaHHUYEHba, MHTEPEC

KOjI/I CC OIPaHUYCHEM IITHUTH, IIPABHC MOCICANIC HCIIOITOBAaka OrpaHUYCH:A.

1. BO/bHA Y 3AKOHCKA OTPAHUYEHA

Kao ocHOBHHM KpuTepujyM KIacH(pHKAIHje OrpaHHUYCHa CII000/e TEeCTHpama MOXKE
y3€TH TOPEKJIO OrpaHHYeHha, Ma CE PA3NIMKY]y JBE KAaTEropvje OrpaHWYCHa: OHA Koja je
MOCTAaBHO CaM 3aBellTaliall, Tj. BOJbHA OTpPaHUYCHA, M CIOJbHA orpaHuyema (external
restrictions), Tj. ona xoja mocrasJipa mpago.>*

VY orpanudema mocTaBajb€Ha OJI CTpaHE CaMOT 3aBeIlTaolla CIajiajy oHa Koja je OH
caMm ceOu BOJPHO HaMETHE 3aKJbydeH-eM HIIp. YTOBOpa O HaciehuBamy WM caunmbaBambeM
3ajeIHNYKOT 3aBelITama. [ako je yroBOpHO MIMEHOBamE HACIIETHUKA U3pa3 ayTOHOMHjE BOJbE
caMor 3aBelnTaora, 300r Be3dyjyher aejcTBa W HEOMO3WBOT KapakTepa, OHO HCTOBPEMEHO
MpeJCTaBJba U OTPaHWYCHEe MOTYNHOCTH JaJber 3aBEIITajHOT pacrojarama. Y TOM CMUCIY,
paHUje WU JOIHH]E CAuMheHO 3aBellITarkbe Hehe Mpou3BEeCTH N1ejCTBO YKOJIMKO j€ HeroBa
CaZp>XWHa y CYNPOTHOCTH ca yroBopom o HacnehuBamy. Kama je ped o 3ajemHUYKOM
3aBelITamy, OTPAaHUYCHE CII000/Ie TeCTHpama ce orjieja y HEeMOTYhHOCTH jeTHOCTpaHOT
omosuBa. ™

VY Haiem mpaBy, 3aBEIITAjHO parojarame ce y3uMa Kao CHHOHHM 32 PacIiojlarame 3a
cllydaj CMpTH, jep je 3aBeluTame jeauHa 3a caa npuxBahena ¢opma mortis causa
pacrioyarama, JIOK ce y JAPYruM MpaBUMa y KOjuMa T0CTOje M APYTd MHCTPYMEHTH ypehema
HACJICIHOTIPABHUX MOCIIEIUIIAa CMPTH, IIPe CBETra yrOBOPHOT Kapakarepa, 3aBeliTajHa ciioboa
cMmarpa JienoM cio0oje pacrojaramba UMOBHHOM 3a ciydaj cMpTH. Jlebare oxo yBohema
HOBMX (OpPMHU HMMOBHHCKOT  pacrmojiarama, ca [OCPSIHHUM WM  HEMOCPEIHUM
HACJIETHOTPaBHUM JiejcTBOM (YroBop O HaciehuBamy, yroBop o ojapuiamy oj Oymayher
HACIIEJICTBA M JIp.) HYKHO TIPETIOCTaBJbajy M MPOMEHY JOTMATCKONPABHOT IMOMMAaHa
MpUBaTHONIpaBHE ayTOHUMHje 3a clyda] cMpTd, jep Behu Opoj uHHCTpymeHaTa
MaHH(eCcTOBamba NOCIEHE BOJbE TONPHHOCH HEHOM €KCTECH3UBHPAbY.

Orpannuema Koja ce Takohe MOry MOJBECTH IOJ Tpymly ,BOJBHHUX Cy M OHa Koja
IIPOUCTUYY U3 yroBOpa 3akJbydeHHMX H3Mel)y 3aBemtaona M Tpehux jauma (HOp. yroBop o
CaJpKMHM 3aBelITama) KojuMa ce obaBe3yje 3aBelliTajal] Ja CayMHU WM HE CauMHU

3aBCUITAKLC, Oa YHCCC HJIM HE YHCCC HOjCI[I/IHe oz[pezL6e Yy 3aBCHITalkbEe U CIL. ITomTo ce

154 (Braun, 2012a), ctp. 59-62.
%5 Ibidem.
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YrOBOPOM O CaApKMHM 3aBellTalka TOTOBO Yy TOTIYHOCTH OHeMoryhaBa ocTBapHBame
ci1000/Ie TecTHpama, 0Baj YroBOp je 3a0pameH y CBUM KOHTHHECHTAJTHHM MPaBUMa, 1a C€ O
HBErOBOM OrpaHnvaBajyheM JejCTBY Ha CII000y TeCTHpama Y OBHM MPABHUM CHCTEMHMA HE
MOXe HH roBopuTd. HacynpoT Ttome, y mpaBy EHriecke nomymTeHH Cy IMOjeIUHH MPABHU
WHCTPYMEHTH KOjH C€ MOTY TOJIBECTH IOJI YTOBOpPE O CaJpKMHM 3aBemarama (contract to
make a will or leave property by wil), ma ce oBa BpcTa YroBOpPHOT pacroJjarama MOKE
CBPCTATH y BOJbHA OTpaHMderha c1000/1e TecTrupama. >

CrnojpHa oOrpaHWuema Cy CBa Jpyra OTpaHHWYEHa, YCTAaHOBJhEHA 3aKOHOM, KoOja
MOJIEXKY PAa3IMYUTUM Kiacuukanyjama, o 4yeMy he y JajbeM TeKCTy OMTHU pedH y OKBUPY
W3JIarama 0 TUM Kiacudukaimjama.

[To3utuBHaA cTpaHa oBe KiacudUKalHje je MITO mocMaTpajyhu ciobony 3aBemiTama
Kao eMaHaIfjy ayTOHOMHje BOJhE 3aBEITAOlla CTaBJba y KIKY HHTEpECOBama W ApYyre
MPaBHE TOCJIOBE Ca HENCOPEOHUM UIU NOCDEOHUM HACIEOHONPAGHUM 0ejCmEoM y KOjuMa Ce
oBaj Bianajyhm mpuHnum rpahaHcKor mpaBa ucnoskaBa. Ha Taj HaumH ce omoryhaBa
MPOLIMPEHE CUCTEMATHKE OTpaHHuYeHa 3aBelITajHe ciI000/e, KOja je MpeaMeT HaydHOT
UCTpaKMBaWka, M Ha YroBOpPHO HaclehuBame, IITO oOMoryhaBa IIHMpe carjeiaBame
MIPaBHOTOJIMTUYKUX LIWJbEBA KOjUMa OHA Tpeda /a CIIY>KHU y MOJIEPHUM IPAaBHUM CHCTEMHMA.

Henocrarak oBe kiacudukanuje je y TOMe IIITO HE BPIIM CUCTEMATH3AIU]y CIIOJBEUX
OTpaHWYeHa, y KOja Crajzajy MHOTOOpOjHA 3aKOHCKa OrpaHH4Yema 3aBemrajHe ciaobone. C
003MpOM J1a Cy Ta 3aKOHCKa OrpaHHWYema Pa3HOPOJHE NPHUPOJE M CBpXe, U Jla HUMajy
pPa3IMYUTO TIPaBHO JCJCTBO, MOTPEOHO j€ M3BPIIMTH MOTKIacHUpUKANHM]y KOojoM Ou Ouia
oOyxBaheHa cBa CIIOJballllba, Tj. 3aKOHCKA OTpaHMYCHA 3aBEIITajHE cliobone. 3amaTak ce
MPAKTUYHO CBOAM Ha M3HATAKEHE KpUTepHjymMa KOju OM ce MOpao yTBPAMTU M Ja Hema

kiacudukaluje o Kojoj je oBlie pey.

a) OINIITA U IOJEJJUHAYHA 3AKOHCKA OT'PAHUYERA CJIOBOJIE 3ABEIITABA

VY nuteparypu HaciegHOr mpaBa Hajuemthe ce BpIIM Kiacu(uKaluja OrpaHHYCHA
c;1000/1€ 3aBelITama Ha OMUITA U [Toce0Ha OrpaHHYeHa. Y OIIITAa OrpaHUUYEHa CBPCTAaBajy ce
jaBHHM TOpeJaK, IPUHYIHY TPONHCH U 106py o6uuaju.™ V moceGHa orpanunuera yopaja ce

HYXHHA ,ueo,158 aJI1 U HCKA Jpyra 3aKOHOM Hpe,I[BI/IbeHa OTrpaHHN4YCHa, Ka0 LITO CY 3a6paHa

156 C. Sawyer, Succession, Wills & Probate (London: 1995), ctp. 15, 16.
137 Uy, 10 3akoHa o obmurammonnM ogHocuMa PC "Cmyx6enu muct COPJ", 6p. 29/78, 39/85, 45/89,
57/89, "Cayx6enu muct CPJ", 6p. 31/93, u ,,Cyx6enu muct CLT, 6p. 1/2003-VYcraBHa moBesba).
158 (Blagojevié, 1983), ctp. 204; (Byphesuh, 2011), ctp. 33.
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pacnojiaramba y KOPHCT JiMlja OBJamNeHUX 3a caunmaBame JaBHUX (OpMHU 3aBellTama, y
KOPHCT TECTAMEHTAPHIX CBEI0KA M JIMIA Koja ¢y uM Gircka’™ u mp.

300r 3Hauaja KOjU ce MPHUIaje OIMIITUM MMPABHUM I'paHUIlaMa 3aBelITajHe ci1000/1e, Ha
OBOM MECTY H3JIO)KMNEMO ONIITH TEOPHJjCKM TIOTJIeJ Ha OBa OrpaHUYeHa, JO0K he o
MOjeIMHaYHAM OTpaHWYCHUMa Koja oHa 00yxBarajy OMTH peud y oaroBapajyhum nenoBuma

JFCepTaIuje.

1) Omnmre npaBHe rpaHuue cJ1000/e 3aBelITabA

VY ucropujary u yrnopeIHonpaBHOM Mperyiely HajBaKHUJUX €BPOIICKUX KoauduKanuja
rpahaHckor mpaBa, MOTy c€ 3alla3uTH pa3jiMKe I[0jMOBa M HM3pa3a KojuMa ce cioboja
pacronarama OrpaHHYaBa Ha jedaH onmTH HaunH.' Heka 3aKOHOJABCTBA MO3HAjy M3pa3
,,JABHH Topeaak u a1o0pu obuyaju (Mopan)®, HIp. (GpaHIyCKO 3akoHO1aBcTBO, ®! 10K Jpyra
KOpHCTE camo TojaMm ,,joOopu obuuaju‘ (HIp. HeMa'-IKolez). CanmpxHa OBHX KJIACHYHHUX
MPaBHUX YCTaHOBA ,3aBUCH OJ KYATYPHOT IHMBEp3uTeTa OnpeleHe MpaBHO OpraHHU30BaHE
3aje)1HHue“.163 Ha oBe pa3nmuuurocTy y3pOKOBAaHE MJATHUM JPYIITBEHHM MOpenMMa |
MMPOMEHJBMBOIIINY Yy MCTOPUJCKOM pasBoOjy, HAJOBE3yjy C€ pas3uKe Y TEOPHjCKUM
o0jammebUMa OBUX TI0JMOBA, HACcTaJle KA0 MOCEANIIA PA3TUIUTOr TIOMMamka MpaBa CBOjJUHE
U pas3iMKa y TO3UTHUBHUM IpaBHMa MOJeAMHUX JIp’KaBa, HAa KOjuMa MpaBHAa Hayka Tpaau
HayyHu cucteM. CBU TH pa3iio3u yTUYY Ja NPUHYIHHU MPOIMKCH, JaBHU MOPEAaK U MOpad,
OJIHOCHO J00pH 00MYaju, Kao OIIITa OrpaHuYea c1000/1e pacnojarama, Oyay nepMaHeHTHO
y KMKHU MHTEepecoBama rpaljanckonpaBHe TOKTPUHE.

N cprncko rpahancko mnpaBo OalITHHU MpaBHY TPAaUIM]y BEIUKUX EBPOICKUX
konudukanuja rpahaHckor mpaBa y TMOIVIEAy OTpaHWYCHa ayTOHOMHJE BoOJbe. Jomr je
I'pahancku 3axonux Kneocesune Cpouje n3 1844. roqune npensuhao ,.jaBHU Mopenak™ u .,
OnaroHapaBJbe Ka0 YCTaHOBE KOJUM C€ OrpaHMyYaBa MHAMBMIyalHa BoJea. Y § 13 Ouio je
MPOIKCAHO J1a ,,B0OJba M Hapeada 4oBeuHrja 3acTyla 3aKOH, a 3aKOH HakHal)a BOJbY U Hapealy
yoseurjy. Ho, y oHOMeE ,,uumo ce muye jasnoe nopemxa v 61a20Hapassa, He Modice ce HUma

USMAHUMU 80/60M UTU Y2080POM".

159" (Anti¢, 1983), cp. 113.

160 Cf. C. Tleposuh, O6nucayuono npaso, Kruea npea (beorpax, 1980), crp. 162.

'L Bum: Art. 6 Code civil-a.

192 Bun:§138 tauka 1 , "Biirgerliches Gesetzbuch in der Fassung der Bekanntmachung vom 2. Januar
2002 (BGBI. I S. 42, 2909; 2003 | S. 738), das zuletzt durch Artikel 6 des Gesetzes vom 12. Juli 2018 (BGBI. |
S. 1151)  gedndert  worden ist", (y mamem  Teckry: BGB),  http://www.gesetze-im-
internet.de/bundesrecht/bgb/gesamt.pdf ;

163 C. Ilepouh, ,, AyroHomuja Bosbe 1 IpHHYIHH Dpormuck™, IIpasu scusom, 5-6 (2007), ctp. 7.
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W nanac, y namem Baxkehem mpaBy npeaBulieHa cy omiurta orpaHudema cio0oe
pacrosnarama ©MoBHHOM. Hajipe cy ommra orpanndema cinoboge yrosapama'® npeasuljena
y 3aKOHY 0 OOJIUTalMOHIM oxHocuMa'®: ,»CTpaHe y o0JIMraiiioHUM OJTHOCHMA CY CI000/IHE,
y TpaHHMIIaMa TPUHYTHHUX IPOIKCA, jaBHOT TOpeTka W no0pux oOudaja, Aa CBOje OJHOCE
ypene 1o cBojoj BoJsbu™ (wi. 10). CnencTBeHO 0OIUTAIIMOHOIIPABHO] PETyIaTuBH, ypeherna cy
OIIITa OrpaHUYCHa CJI000Je 3aBellTama y HACICTHOM IIpaBy, YBOhHCHEM HCTHX MPABHUX
YCTaHOBA U UCTHUX MIOjMOBA KOjUMa Ce OHE UMEHY]Y. Y 3aKOoHY O HacnebHBa}Ly166 npeaBuleHo
je, nmoa MnpeTHkbOM HHUIOTABOCTH, Oa 3aBCIITAKRLE HE CME outu MMPOTUBHO , JIPUHYJIHUM

MPOIKCUMA, JABHOM MOPETKY UK 100puM oOnvajuma’ (ui. 155).

(a)Jasnu nopedax

(1) HojmoBHO onpeherme jaBHOT MOpeTKa

O mojMy jaBHOT TIOpETKa jOIT YBEK HEMa jeIUHCTBEHOT TJICAWINTA, HaKo ce Beh mayro
BpEMEHa O TOME BOJM JOKTPHHApPHA paclpaBa, MITO YKa3dyje Ha bEHY IMEePMaHEHTHY
akTyenHocT. HadyenmHo y3eB, TakBO cTame je mocieauia aBa omnydyjyha dakropa. C jenne
cTpaHe, y rpahaHckuM KoaudukanujamMa KOpPUIITNEHH Cy pa3iudd TOjMOBH (M3pas3u) 3a
O3HaYaBamkbe UCTOT OIMINTET OTpaHUYCHa CI000/Ie pacrojaramkha IMOBHHOM. YTIPaBo 300T Te
Pa3HOJMKOCTH, HACTAJIO jeé TEOPHJCKO TIEIUWIITE, IpeMa KOME C€ CBa OIIITa OTPaHHYCHA
MOTY TIOJIBECTH TIOJ jeJaH TIOjaM, MpeMa KOjeM, Pa3IMuuTH HU3pa3d KOJUM HMOBHHCKHU
3aKOHUIIM 00elIe)KaBajy UCTY CaJpKHHY, ONpPaB/IaBajy Jia ce CBa Ta MOJMBAJICHTHA TJICIUIITA
O3Haye Kao ,,TeOpHja O jaBHOM IOPETKY", KOjy Tpeda CXBAaTHTH Kao ,,0MIITY TEOPH]y O
rpannIama cioboge yrosapama®.'®’ C mpyre crpame, y TEOPHJCKHM EKCIUTHKAIM]AMA HMCTH
rojaM MMa pas3JIuuTy CaJp)KUHY, IITO MpobiieM neduHHcama MmojMa jaBHOT MOPETKA YHHH
JOIII KOMITJICKCHUJUM.

[Ipema, npodecopy Ileposuhy, cBa Ta pa3HOIMKA W MPWIMYHO OpOjHA TIEAUIITA O
M0jMY jJaBHOT MOPETKA MOTY ce MITaKk Mel)ycOOHO moBe3aT u Kiacu(UKOBaTH y YETUPH IPyIIe,

: . 168
dKO CC€ Ka0 KpUTCPHUJYM Yy3MC CTCIICH aAlICTpaxOBamba OBOT IIOJMaA.

164 OnpaBano je MUIIBEIbE 1@ CTPOrO Tpeba MPABHTH PasNMKy m3Meljy mojMoBa ,,ayTOHOMHja BOJbE
crpanaka“ (Parteiautonomie) ox ,.cimobome yroeapama (Privatautonomie). Bumm:kox: A. Jakmmwh, ,,Ycras,
EBporicka KOHBEHIIMja O JbYACKMM TIpaBUMa M ayTOHOMHja BOJbe cTpaHaka“, Ilpasuu scusom, 12 (2003), crp.
729.

185 41, 10 3akoHa 0 0OIMTAIMOHKM OHOCHMA.

166 nCrykGenn rmachuk PC", 46/95, 101/2003 u 6/2015.

e [lepoBuh, ,,YcraHoBa jaBHOI TIOpeTKa y CaBPEMEHOM YrOBOPHOM NpaBy™, [Ipasnu owcusom, 1
(1976), ctp. 14.
168 'S, Perovi¢, ,,Sloboda uredivanja obveznih odnosa i javni poredak®, Zbornik Pravnog fakulteta u
Zagrebu, 56 (2006), ctp. 405.
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VY jemHoj rpymu cy TJeAMIITA KOja, y Hauelly, Herupajy MOryhHOCT ma 4ak U moTpedy
neduHICcama jaBHOT mopeTka. tberose mpucranuie cMarpajy aa Tpeda MpemycTuTH Cyday aa
OJIpel Ca/IP’KUHY M TPaHMIIE jABHOT NOpeTKa. HeraTuBHA cTpaHa OBAaKBOT TJIEAMINITA j€ LITO
MIPETH OMACHOCT J1a CYy/I0BE OJBENE Y ,,JIPETOPCKY IMpaKCy, Koja je y CaBpeMEHUM MpPaBHUM
IOpELMa HENPHXBATIBHBA Ca CTAHOBHIITA 3aKOHHTOCTH M TIPABHE CHI'yPHOCTH. ™

Jlpyra rpyna TienuIiTa YHEKOJIHKO Ce Hacllama Ha MPEeTXOIHy, Oyayhu na ce meHe
NpUCTAIMIE y OUTH CIaXy Ca OCHOBHOM IIOCTaBKOM MPETXOJHOT TJIEAWINTa Ja 300r
KOMIUIEKCHOCTH TIOjMa HHUJje Moryhe naTu HeKy Tperu3HH]y AeUHMIN]Y JaBHOT TMOpPETKa.
MehyTtum, npema 0BOM TJIEAUIITY, TO HE CM€ OMTH pasjior Ja ce M30erHe M3HANaKEHe U
yTBphUBame OJIMKa OBOT IOjMa, jep Ou y MPOTUBHOM, CyA AOOHO IPELIMPOKY CI0001y Koja
Ou ce MOTJIa yIaJbUTH O] BOJbE yroBapaua, ITO OM BOJHIIO y IMIPaBHY HECUTYPHOCT. YKpPATKO,
OBO MIICJMINTE KapaKTEepHUIle HACTOjambe Jla C€ OTKPHU]y CIEMEHTH I0jMa jaBHOT MOPETKA, allid
0e3 naBama Heke KOHKpeTHHje nedununuje. To ce yuHM TyTeM KOHKPETHHX YIyTCTaBa
KojuMa ce Ommke oapelyjy omiiMke mpaBHOT TOpeTKa W TMOKa3yje CUTypaH MyT Ja ce y
TIPAaKTHYHO] IPUMEHH MOKE OTKPHTH H YTBPIUTH HEroB mojam.

Tpeha rpyma cxBaTama HHje ycMepeHa Ka AeduHUCaky MojMa jaBHOT TopeTka Beh ka

. 171
UCTPAKUBAKBY KOJU T'a 3aKOHU YHHE.

Hberose mpucranuiie cmartpajy ga mpooiiem Tpeba
M0JE€THOCTABUTH TaKO MTO he ce CAUMHHUTH JINCTA 3aKO0HA KOJH yJia3e y MojaM jJaBHOT MOPETKA.
OBa TnenuIITa HacTaja Cy y JACBETHAECTOM BEKY IOJI CHAKHUM YTHIIAjeM IIKOJIe er3erese.
YMecTo reHepanu3zaije nmomohy koje Ou ce gounwto g0 ommre (Gopmysie Ha KOjoj Ou ce
M3rpajuia Teopujcka IepUHUIIM]A JABHOT MMOPETKA, OBU TEOPETHYAPU KOPUCTE METOJI aHAITU3E
3aKOHCKMX TEKCTOBA W METOJI CHyMepaluje 3aKkoHa. Heku o BHX BpIile KOHKPETHA
HaOpajama 3aKOHa, ajli UMa M OHUX KOjH KJIacH(HUKY]y 3aKOHCKE MPOIHMCE HAa OHE BE3aHE 3a
jaBHH MOpesak ¥ oHe Koju cy BaH oBor mojma.'’? 3a BehnHy mpucTaTHIa OBOT TICIMINTA,
HA3BaHOT ,,TEOpHja 3aKOHA jaBHOT MOpETKA™, cMarpa ce Ja BpIIC H3jeJHAYaBamHE jaBHOT
MOpETKa Ca jJaBHUM IMPABOM, C THM IIITO T'a CXBaTajy y MIUPEM CMHUCIY, ,,Ka0 MPABO KOJUM Ce
IITHTE OIILITH HHTEPECH, 6e3 0031pa Ha KapakTep MOjeAHMHIX 3aK0Ha™. "

quBpTO reaguumTe ce¢ oJ IMPETXOAHUX pastKyje nmo METroay — YMECTO MCETOa

eHyMepallije OJJMKa JaBHOT TOpeTKa (KapakTepUCTHYHOT 3a JApPYro TJEeIUuIITe) WIH

189 Ormumprnje: (Ileposuh, 1976), crp. 15 u 16.

0 Onmmprnje: (Ieposuh, 1976), cp. 17 u 18.

71 Baudry-Lacantinerie — Houques-Fourcade, Tratié théorique et pratique de droit civil, t. | (Paris:,
1907), ctp. 239-247. (uutupano npema (Ileposuh, 1976), ctp. 18, dycHora 21).

1r2 Bumm o Tome: (Perovié, 2006), ctp. 409.

173 |bidem.
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eHyMeapIlije 3aKOoHa KOjU YMHE jaBHU Topenaka (KOjuUM ce KOopucte mpucranuie tpeher
TJICAUIITA), KOPUCTH CE METOJIOM CHHTE3€ M CaApPKHU OMIUTY Ae(PUHUIM]y TOojMa jaBHOT
noperka. Mako HacToje Aa WCTpake jeAMHCTBEH KPUTEPHUJYM 3a KOHCTPYKIHU]Y ACHUHUIIM ]S
JaBHOT TIOpETKa, IITO MM je CBHMa 3ajeJHHYKO, W 3a OBY IpyIly ayropa Moxe ce pehu nma
3acTymajy pasHopojHa rimemmta.’’’ Pasmuke y ommurnM (opMyramMa HacTane Cy Kao
MoCJIeUIA PA3IMYUTHX KPUTEPUjyMa KOje OHHU y3uUMajy 3a ojpehuBame jaBHOT TOpETKa.
JeqHu mosnasze oJ 3ajeTHUYKOr MHTEpeca W Je(QUHHINY MpaBHU I10jaM jaBHOT IMOpETKa Kao
onpeheHn APyIMTBEHW WHTEpEC; JYTW MaK IoJiae O]l BOJE 3aKOHOIABIIA TA CBAKH 3aKOH
MOX€e OWTH MPOTJIAIIEH 3aKOHOM JaBHOT MOpPETKa; Tpehu mak u3jenHavyaBajy jJaBHH MOpEIaK ca
IpKaBHAM TIOPETKOM Kora 4YuHe ypel)eHe WHCTUTYIHMje H TpaBWiIa HEONXOJHA 3a
(yHKIIMOHHCAkE JIp’KaBe; HEKU CMaTpajy /a je jJaBHU NOpeAaK CKyI MMIIEpaTUBHHUX MpaBuia
KOjIMa Ce€ PeryJHIly BAHUMOBHHCKH OJIHOCH; WJIM Ja je TO JPYIITBEHU MHTepec cxBaheH y
CMHCITy ApYIITBeHe comnaaprocTn.'’

VY cprickoj rpalaHcKOTIPaBHO] TEOPHjE OMIITENPUXBaheHo je TieauITe Koje mpumaaa
YEeTBPTOj TPYNHU TEOpHja O JaBHOM IOPETKY, KOje je JOKTPUHAPHO YOOIMYHO mpodecop
[TepoBuh, koju maje cneaehy nedwHIMjy: jJaBHH TOpEAaK je ,,CKyIl MPUHIIMIA HA KOjUMa je
3aCHOBAHO TIIOCTOjakb€ M Tpajambe jeAHE IMPaBHO OPraHU30BaHE 3ajeHUIIC, a KOJU C€
WCII0JbaBajy MpeKo ojpeheHux ApymTBEHUX HOPMH (IIPAaBHUX U MOPAIHHUX) KOje CTPaHKE y
CBOJUM OJTHOCHMA MOpPajy nomrosaru“.*’® U3 ose nedUHIINje MOXKE Ce 3aKJbYUUTH JIa J€ Ped O
YCTaHOBH KOja IpeCcTaB/ba CUMOMO03y eJleMeHaTa MPaBHOT U JPYIITBEHOT MOPeTKa YOIIIITe, U
YOUHUTH OBE€ OWTHE OJJIMKE: jaBHU TOPEAAK j& CAUMEbCH OJl MHOWMBA (DYHOAMHEMAIHUX
npunyuna NpuxBaheHWX y jeJHO] APYIITBEHO] 3ajeTHUIIM, EKOHOMCKE, (PUI030(CcKe, ETHIKE,
MOJIMTUYKE U TPaBHE NPUPOJIC; OBU MPUHIUIMN yla3e y peryjie MpaBHOT MOpPETKa IMyTeM
NPUHYOHUX NPABHUX HOpMU W MOPAIHUX UMnepamuéa; W Ha Kpajy, TO je YyCTaHOBa
IPOMEHJBHBA y BPEMEHY H [IPOCTOPY, T1a j& 3aT0 penamuHocm mbeHa otuka.’’

Opn cBor HacTaHka ma 0 jJaHac, (yHKIMja je ycTaHOBE jaBHOT NOpeTKa, cxBaheHe y
IIUPEM CMUCIY, Ja MyTeM JTUMUTUPajyhux mpaBuiia MOBE3aHUX Yy CHCTEM, KOje Taj MopeaaKk
usrpal)yjy, pasrpaHu4M JOMYIITEHO OJ] HEJOMYIITEHOI y YTOBOPHOM IpaBy. MelyTum, nosse
IIPUMEHE jJaBHOT MOpPEeTKa JAJIeKO je LIUpe M PACHpOCTHpE Ce Ha YUTaBY IpaljaHCKONpaBHY

obmnact. Kan ce nma y Buy TeMa o K0joj ce y pajay pacnpaniba, MOXe ce pehu aa je pyHkuuja

17 \saleries — Sommiéres, Les lois d’ordre public et la dérogation aux lois, Revue de Lille, 1899;
Duguit, Etudes de droit public, t. I, 1901, crp. 55 (mutupasu kox: (Ileposuh, 1976), ctp. 20).

5 (Ileposuh, 1976), ctp. 20-22.

178 (ITeposuh, 2007), ctp. 58.

Y7 (Ileposuh, 1976), ctp. 22.
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JaBHOT TIOpETKa Ja OJpeId TpaHuily u3Mely TOMYyIITEeHOT W HEAOMYIITEHOT pacrojarama

MMOBHMHOM, OmIt0 inter vivos wim mortis causa.

(2) HojmoBHO onpeherme jaBHOT OpETKa Y y)KEM CMHUCITY

Jla Ou ce BUAENa NMPUMEHJBUBOCT OBE NCPHUHUIHM]E jaBHOT TOPETKA HA MO3UTHBHO
mpaBo, Tpeba caryieiatd Ja Jii OHa OO0yxBara CBa MPOIMCAHa OIIITa OrpaHUYeHa CI000/e
yroBapama, OJHOCHO cJI00O0/ie 3aBemTama, Koja Cy CaapXHHCKH M TOJMOBHO wucrta. U3
UTHpaHe NeQUHULNjEe W HEHUX OJUINKA, HEIBOCMHCIEHO MPOM3JIa3M Jia jaBHU TOpEIaK
o0yxBaTa UMIIEpaTUBHE MPOIKCE U MOPAITHE HOPME, OJTHOCHO J0Ope obuuaje. To Ou 3HAUMIIO
Ja Cy Y XapMOHHUJU 3aKOHCKa M YCBOjeHa JIOKTpUHApHA NehUHUIIM]A, Al MO3UTUBHO MPaBO
npensuha u Tpehe ommTe orpaHuyeme YNpaBo IOJ HAa3WBOM ,,JaBHHM MOpenak™, ma je
MOTpeOHO 00jaCHUTH 3HAYCHE U PalO HErOBOT yBohema.

Nma mMunubewma fa jaBHU mopenak oOyxBaTa W Jo0Ope oOuuaje, W /a Ta JBa M3pasa
YEeCTO WY 3ajeIHO, 3aTO IITO CE TUME YHOCH BHIIE jaCHohe178 u ckpehe maxma cyay na je
jaBHM IOpEIaK M yCTaHOBa MOPAIHOT mopeTka,'’’ Te a ce TuMe xohie Ja ,ICTAaKHE MPAaBHIIO
rpeMa KOME YrOoBOp HE MOJKE€ IMPOM3BECTH JIeJCTBA aKO je y CYNPOTHOCTH ca oapeheHum
HOpMaMa MOPaJIHOT nopeTKa“lgo. Nako ce TakaB 1IMJb YUHU NPUXBATIBUBUM, MUCIIUMO J1a CE€
TOME MPOTHUBH 3aKOHOJABHA JIEKCHKA — y 3aKOHY C€ MOpe]] OCHOBHOT 10jMa HaBOJE U APYrU
MOJMOBHM KOJU YMHE HETOBY CaJp)KMHY, ajid HE KAaO0 PAaBHOIPABHH IOJjMOBH, Beh meToI0M
exempli causa, na 6u ce omoryhuia npumena ananoruje intra legem. Ocum Tora, y H3HETOM
IJICIUINTY HE Jaje ce o0jalImbemne 3allTO Ce MOopea MojMa ,,jaBHH MOpefaK jeTHOBPEMEHO
HaBOJM M TOjaM ,,IPUHYJAHH TPONHUCH™, KaJI je W Taj mojam oOyxBaheH MOjMOM jaBHOT
nopetka. Jloruuku ce Hamehe muTame 3aITO 3aKOHOAABAI] YIOTpeOsbaBa TPHU MOjMa OJ1 KOJUX
jenaH caapku apyra asa nojma?

Pekiio 6u ce na je 3akoHOAaBall XTEO Jla HANpaBU paznuKy u3Mely TUX MOjMOBA, Tj.
u3Mel)y npuHyaHUX Mpomuca, jaBHOT MOpeTka M A00pux oOuyaja. Ako O ce Mouwio oj Te
npemrce, To 01 3HAYMIIO J]a Ce CBa TPH IM0jMa U3 3aKOHCKOT TEKCTa MOTY TIOJIBECTH MO/ jefaH

BUIIIKM TOjaM KOoju Ou OWO 3ajelHMYKM MMEHHUTEJb 3a CBa OMINTa OrpaHHuYerma cioboje

178 ¥ Gurn je peu o aprymenTnMa (1a ce 3aKOHCKOM TEKCTY 1a cea nompefna jachoha) KOju cy y
KOPHCT KOET3UCTEHIMje OBMX MOjMOBa HaBOhEHH y paclpaBh HaKoH yBohjerma mojma boni mores y ¢panirycko
mpaso. Vidi: Carey Miller, D. L. i Zimmermann, R., The Civil Law in European codes, The Civilian Tradition
and Scots Law, Berlin, 1997 (citirano prema: M. Rodin, 'Protivnost moralu (contra bonos mores) kao razlog
nevaljanosti ugovora', Zbornik Pravnog fakulteta Sveucilista u Rijeci, 2 (2013), ctp. 1117) .
79 (Ileposuh, 2007), ctp. 41.
180 (TTepouh, 2007), ctp. 59.
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3aBemTama. MiMajyhu y Buy Teopuje 0 OMIITHM OTpaHHYCHUMaA CI000/Ie 3aBeIITamka, TO 01
MOrao OUTH TOjaM ,,jJaBHU MOPEIaK™ jep OH MHBOJIBUpPA MMIIEPAaTUBHE MPOIMUCE U MOPAIHE
HOpMe, aJiH je Taj IojaM y 3aKoHy Beh ymoTpeOsbeH, mopea MOMEHYTUX. 3aTo cMaTpamo Jia ce
110jaM ,,jaBHH ITOPENAK™ MOKE CXBATHTH Y IIMPEM M YXKEM CMHCIY, " IITO HHje PETKOCT y
MIPaBHOj TEOPH]H.

Ha cnuyan HaYMH ce HACTOJU PEUINTH YHYTpAIlha MPOTUBPEYHOCT 3aKOHCKUX HOPMH
U y YIOPEAHOM TpaBy. Y OKBHPY TEOPHjE O JaBHOM IOPETKY HEKH (PPAHIIyCKH ayTOpH Y
rpanuiaMa mojma ordre public pa3nukyjy jaBHH TIopenak Koju ce MaHudecTyje y ,,A3pHUUTO
WIM TOTEHLUUJAJIHO NPUHYIHUM TpPaBHUM MponucuMa‘“ (o3HauaBajy ra Ha3MBOM jaBHU
nopefak y yxem cmuciay — ordre public stricto sensu) u jaBHM mopenak Koju ce HCIIOJbaBa
Kpo3 06pe oGuuaje (bonnes moeurs).'®?

W3 pedeHor cieau 1a TOjMOBU NPUHYIHU MTPOIIMCH, JABHU MOPEAAK Y Y)KEM CMHCITY U
no0pu 00u4aju, HHUCY ,,YKPIITEHU MMOJMOBH ", T]. 1a ce Mel)ycoOOHO He TpeKIanajy, a 1a ce cBa
TPU TOjMa MOTY IOJBECTH IOJ I0jaM jJaBHH MOpPENaK y IIMPEM CMHCIY, Ka0 HEroBH
CaJlp)KUHCKH €JIeMEHTH. JaBHH TIOpelaK y IMIMpeM CMUCIY, TaKie, MPelCcTaBiba ,,CKYI CBUX
orpaHnyaBajyhux npaBwiia Koja YMHE TPaHMIy U3Mel)y IOmymTeHor u Hez[011yIJJTeHor“183 y
JIOMEHY cJ000/ie 3aBeliTama, KOJU HWHBOJBHpA HMIIEPAaTHBHE IIPOIHKCE, 100pe oOmuaje,
OJHOCHO MOpAJIHE HOPMe, Ka0 H jaBHU MOPEJaK y y:KkeM cMuciy.'® JaBHu mopenak y yxkem
CMHUCITy 4YHMHE CBH OHM 00aBe3HM TIPONMUCH KOJju HHUCY o0OyxBaheHM KOHKpPETHUM
UMIIEPAaTUBHUM IMPOINKCHUMA WKW J00puM oOuvajuma, y ¢GopMU Hauena caJpXKaHuX Yy
YCTaBHUM M 3aKOHCKUM TNpONUcCHUMa. YIOpaBO y TOM CMHUCIY HEKa 3aKOHOJABCTBA H
03HAYaBajy ONIITAa OrpaHUYema CIOOOAHOT ypehema OOMUraloHUX OJHOCA: YYECHULU Yy
MpOMEeTy HE MOTy HX YypehuBaTu NPOTHBHO ycmasy, NpuHyOHUM HPONUCUMA W MOPATY

opywmesa.*®

W Ta Hauena cy NPUHYAHOT KapakTepa ajd HUCY KOHKpETHA Ia ce He MOry
HEeNoCpeaHO MNpuMewmuBaTH. Ped je o mpaBHUM cTraHAapIuMa, OJHOCHO TE€HEpaTHUM
Kjay3dyjlamMma KojuMa ce CyIuju [Jajy CMEpHHIE MPUIMKOM IpHUMeHe rpal)aHCKOIpaBHUX

HOPMH. Panu ce o AYXY IpaBHOT CUCTEMaA, IITO C€ KAO IMPABHO IUTAKLC pCIIdaBa Yy CBAKOM

181 OBo yueme 3actyma npodecop Antih (Bugm: O. Anrtuh, 'Mopan (eTuka) y rpaljarckoM mpasy', in
Xapmonusayuja epahanckoe npasa y peeuony (Mcrouno CapajeBo: [IpaBHu daxynrer y McrounoMm capajeBy,
2013), ctp. 7-10.

182, Ghestin, G. Loiseau, Y. M. Serinet, La formation du contrat. Tome 1: Le contrat — Le
consentement, Paris 2013, crp. 382 (Hasemeno mpema: M DByphesuh u 1. Ilasuh, ,Hexomuko Muciau o
orpaHnyemUMa ca000/ie ypehuBama caJipiKUHE YyroBOpa y HallleM CaBpeMeHOM mpaBy™, [Ipaso u npugpeda, 7-9
(2016), ctp 54 u 55 dycuora 48.

183 (Amtuh, 2013), crp. 7.

184 Cf. Ibidem.

185 Vidi ¢l. 2. Zakona o obveznim odnosima Hrvatske (,,Narodne novine“, br. 35/2005, 41/2008,
125/2011 i 78/2015);
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KOHKPETHOM CJIy4ajy IYyTEM CHCTEMAaTCKOT M IWJBHOT TyMauewma. Ta KOHKpeTusaluja ce y
YrOBOPHOM IIPaBy YBEK jaBJba WJIM Y MaTEPHjU MPEeIMETa WM y MaTepUju Kay3e yroBopa.
CMmarpamo Jia ce UCTH METOJI MPUMEHY]e M Y HACISIHOM IIPaBY KaJ je y MUTamby OTPaHUICHE

3aBernTajHe cioboe.

(3) Cpanuiie ciio0oie 3aBeliTama U JaABHH MOPEAAK Y YIKEM CMHUCTY

OBpae hemo jomr yka3aTu Ha yTHIIA] jJaBHOT MOpeTKa cxBaheHOT y ykeM CMHCIY Ha
orpaHHueme ca000/e 3aBellTama, MOIITO he O OCTaJuM €JIeMEHTHMa KOJU YWHE jaBHU
Mope/Iak y IIMpeM CMUCITy, OMTH peun y HacTaBKy m3narama. Hajrpe ma koHcTaryjemo 1a ce
y HaCJIEJHOIIPABHO] JINTEPATYpU O KOHKPETHHM YTHIAjUMa jaBHOT TIOPETKA Y Y)KEM CMHCITY
Ha TpaHWIE 3aBemTajHe ciaobone, Hajuemhe u3JIaXke 3ajelHO ca Jo0OpuUM oOHYajuMa,
BEPOBATHO 3aTO IITO Cy 00a OBa OrpaHU4YeHa ojApel)eHa MPUMEHOM OMIITe Kiay3yle, TOK ce
KOJI MMITEpATHBHIX IPOIIICA KOPHCTH CHCTEM eHyMeparmje. ™’

[IpunrkoM pa3marpama Jia i1 je y CYIIPOTHOCTH C JaBHUM IMOPETKOM, Tpeba nohu of
YUEHUIIE J1a je W camMa cino0o/ia 3aBeliTamka Be3aHa 3a MPaBHU TOpEJaK, IOIITO je
rapanToBaHa YcrtaBom (wi. 59) u mpornmucana 30H (wi. 2). 3aTto 3aBemTaial caunmbaBambeM
3aBemTama He cMe BpehaTu He camo mojeanHadHe 3aKOHCKe 3a0paHe Beh w mpuHIMNE Ha
KojuMa je uirpaljeH mpaBHHU MOpenak, Ha Koje ynyhyje ommra kinay3yna o HumraBoctd. Cya
je OyXaH Ja MOHUIITH TECTaMEHT 3a Kora yTBpPAM Jla jé y CYNPOTHOCTH ca MPUHIMIKMA
JaBHOT MOpETKa — YCTaBHUM, WM MPUHLIKUIIIMA HaclieHoT U rpahanckor npasa. [ToBpena tux
MpHUHIMIA OJipakaBa Ce€ Ha HEI03BOJFEHOCT MpeAMeTa, Kay3e M cajpkaja TeCTaMEHTa, a
Takohe ce HCrIoJbaBa KpO3 HEN03BOJHEHOCT MOTHBA KOJU KOJ 3aBelliTama yina3e y Kay3y
MIpaBHOT TOcCIa. 3aBenTaoyeBa Nodyaa Ko TeCTaMEHTPAHOT pacrojarama ouhe He03BoJbeHA
y Pa3IUMYMTUM CiIy4ajeBHUMa: Kaja 3aBellTajall HAacTOju Ja MyTeM TeCTaMEHTa yTh4e Ha
HaCJIETHUKA WM JIeratapa Ha MOHAIIAKkE KOje je y CYIPOTHOCTH Ca MPUHIIUIIA JABHOT TOPETKa
(HOp. Aa M3BPIIM HEKO KPUBUYHO JIEJ0); KaJa 3aBelITaliall ycloBa/hbaBa CTUIAKE KOPUCTHU
HEKOT JIMIIa [0 OCHOBY 3aBeIliTaba HE3aKOHUTUM YTHIIAjeM Ha JHYHY CJI000y HacieIHUKa
3alupambeM y HEroBy MPHUBATHY KUBOTHY chepy (y morieny 3akipydema Opaka, nzbdopa
penuruje u ci.). Hop. Heo3BosbeHOM M0oOYI0M 3aBelTaola cMarpa ce M pacroiarambe KOjuM

cc ony ,E[CBOjKe 0CTaBJba NU3BCCHA KOPUCT Ha Ou ce merona hepKa yAalia 3a CMHA OCTaBHOILIA,

186 (Amruh, 2013), cp. 9 u 10.
87 (Byphesuh, 2011), crp. 200, 201.
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ozpenda KOjoM ce MPUBATHOM IPEIy3eTHUKY OCTaBJ/ba M3BECHA CyMa HOBIA J1a OM OTITYCTHO
CHHA OCTABHOILIA C HAMEPOM J1a CE CHH BPATH IOPOAUIHOM OH3HHCY, HTL.

Ca craHOBHIITA 3aIITUTE JHYJACKUX M IpaBa cii000/1a, CACBUM j€ ONPaBIaHO J1a jaBHU
MOpeJlaKk y OBUM CllydajeBUMa 3a0pamyje J1a TeCTaMeHT Oy/ie CpeJICTBO KOJUM CE€ HACIICIHUK
WIN JIeraTap MPUCHJbAaBa Ja CBOje >KMBOTHE OJHOCE YpPEIW MO KEJbU 3aBEIITAola, M TaKO
OorpaHuYe IHMXOBA OCHOBHA JbyJCKa IMpaBa W cio0oze, HIp. MPaBO Ha TPaBHY JIMYHOCT,
c1000/a BEPOMCIOBECTH, C€I000Aa H3pakaBarma HAIMOHAIHE TPUIATHOCTH, IPaBO Ha
3aKJbydeme Opaka U jap. [I[poTHBHO jaBHOM TOPETKY jé HACTOjame 3aBelITaolia Ja MyTeM
TECTaMEHTApHOT pacriojiarama Harpaay WM Ka3HU HACJICHWKA WM JIeraTtapa 3a MOHAIIame
KOje HMje Y CKJIaJly ca JaBHHUM TOPETKOM (HIp. 3aBEIITa HEIITO y KOPUCT TEPOPUCTE Kao

Harpajay 3a TEpOPUCTUYKY aKIU]Y). 189

(b) Mpunyonu nponucu

[MpuHYymHN TpoTMHCH Cy jeHO OJ ONMIITHX OrpaHHYeHha CI000JE BOJbE, OTHOCHO
ciobose pacroyiararka IMOBHHOM, KOje WHBOJIBUpA jaBHU Topenak. tbux uwmHe mpaBuiia
MoHaIIama Koja ce MOpajy MOIITOBATH Y KOHKPETHUM TPAaBHUM OJIHOCMMA KOja Ta MpaBHJIa
perynumy. [IpuHyaHM TIpOmHCH cajapike MpaBHE HOPME KOje TMpPaBHU CYOJeKTH HE MOTY
MEHAaTH CBOJOM BOJAOM TMPUIMKOM ypehema cBojux rpahaHCcKompaBHUX oOJaHOCcA. Y
rpaljaHCKOTIpaBHO]j TOKTPUHU C€ 32 O3HAa4YaBamke MPUHYIHHUX MPOIKCA KOPUCTH BHILE H3pa3a
ca MCTUM 3HAYCHEM: MPUHY/IHE, KOHICHTHE WM UMIICpaTHBHE MTpaBHE HOpMe. TUM m3pazuma
ce O3Ha4yaBajy HOpPME KOje Cy CYNpPOTHE IUCIO3UTUBHUM, a TO Cy OHE HOpPME KoOje ce
MpUMEYjy aKO CTpaHe Jpyravvje He ypeae cBoj npaBHH o0gHOC. CypoOTHO AMCIIO3UTHBHUM
HOpMama, CTpaHe He MOTY UCKJbYYHTH NMPUHYIHE HOPME M CBOj OJHOC YPEIUTH ApyKuuje. Y
MPONKCHMAa UMIIEPATUBHOT KapaKTepa M3PaXKEHH Cy OIIITH APYIITBEHU UHTEPECU M 3aTO Cy
OHM jelaH ,BUIIM® 3aKOH Koje CyOjeKTH TmpaBa, MOJ TNPETHOM CaHKIHjE MOpajy
mormroBaTy. "

[IpuHymHM TpomUCH MOTY OWUTH OOJHMralMOHW Wi rpalaHCKONpaBHU KOjuMa ce
IITHTH OIIITH WHTEPEC Y OKBUPY jaBHOT TpaljaHCKOT MpaBa, - amd M MPOMHCH H3BaH

rpahaHcke MaTepHje, Kao IITO Cy KPUBHYHONPABHU WM YIpaBHoONpaBHU. To Mory OuTH

3aKOHU aJli U M0/I3aKOHCKH akTH. MiMmepaTuBHUM npomnucuma ce ypelyje canpkuHa npaBHUX

188 (Kusojurosuh, 2002), ctp. 199 u 200.

Rl § ‘Byphesuh, ,,YTnnaj He03BOJEHOI MOTHBA Ha IyHOBAXHOCT TecTaMeHTa, Aunanu Ilpaenoz
gaxynmema y bBeoepady, 3/4 2004, ctp. 452, 453.

190 (Perovi¢, 2006), crp. 417.

1O jaBHoM rpahanckom npaBy Bumi: B. Bomumennh, Ipalancko npaso. Yeod y epakiancko npaso u
Omwmu odeo epahanckoe npasa (beorpan, 2012), ctp. 46.

60



MOCJIOBa, HUMa ce ojpehyje na Ju je MOMYIITeHAa WM HEIOMYIITeHA CaJpXKUHA U Kay3a
npasror mocia.'® OBakBO J€jCTBO NPHHYIHH MPOIHMCH HMAajy aHANOTHO M Ha Cl1000Iy
3aBEUITAJHOT pacHojarama.

HNmnepaTuBHE KapakTep HOpME MOKEe OWTH BHIJBHB M3 CAMOT 3aKOHCKOT TEKCTa WIIH
MIPOU3JIA3UTH U3 CMUCIA MpaBHEe HOpMe. MiMmepaTBHU KapakTep HOPME je OUYHTIIeIaH Kaj ce
y CaMOM TEKCTy HaBOAM Ja HEHO HEIOIITOBAKE MMa 3a IMOCIEAWIly HUIITABOCT MPABHOT
rociia WM HEKEe HeroBe Kiay3ylie, WIM KajJ ce y NMPONHCY KOPHCTE W3pasu ,,Mopa‘, ,Huje
nonymteHo u cil. [loTeHnujanHu NpUHYAHU KapakTep IpaBHE HOPME OTKpUBA C€ U3 HEHOT
cMHcTIa TOMONY TEOJIOIIKOT TyMadewa, a KaJl ce YTBP/AW Ja je IHWJb MpaBHE HOpPME 3aIllITHTa
JPYIITBEHUX UHTEpECa, 3HaUHU Jia je yTBpheHa leHa KOHT€HTHOCT.

Ca acmekra crno0one 3aBelliTama, MpaBHE TpPaHHUIE OBE CJI000JE IMOCEOHO Cy
nepuHUCcaHe WMIIEpaTUBHIM HOpMaMma YHje HETOIITOBAKkEe MMa 3a TOCIEAUIly HHUIITaBOCT
3aBelITama, y MEJIOCTH WIM y HEKOM Jeny, Ma Ce TaKO jaBJbajy Kao OIIITe OTPaHUYCHE
cnoboje Tectupama. HumTaBocT 3aBemTama MOXE OUTH W3PUUYUTO TpeABUNEHA y caMoj
HMMIIEPaTUBHO] HOPMH, Kao WITO je CiIy4aj ca HacJIeIHONpPAaBHUM HMIIEPATHUBHUM HOpMama,
WU yImoTpeOoM Hu3pasza Koju ynyhyjy Ha MUMIEPAaTUBHOCT HOPME, KO IITO Cy ,,MOpa‘“ WA
,HU]J€ TOMYITEHO 1 CII. Y ClIydajeBUMa KaJl HUIITABOCT HUjEe U3PUIHUTO TpenBuleHa, HOpMy
Tpeba TyMayuTH NMPUMEHOM TIpaMaTUYKOT METOJla, a aKo Ce€ HHM Taja He OTKpHje IMpaBo

3HAuCHC HOpPME, TpeOa MPUMEHUTH TEICONOMKO TyMAdeHe.

Moske ce cmarpaTu na je
HOpMa HMMIIEpaTHBHOI KapakTepa, caMoO KaJ ce YTBPAM Ja je Yy HOj caJpikKaHa 3aloBECT
YCTaHOBJbCHA Yy LWJbY 3alITUTE IYyIITBEHOI HHTepeca. ['panume cnobonme TecTHpama
MOCTaBJbEHE Cy MMIIEPATHBHUM HOpMaMa Koje e OIHOCE Ha:

- Heoocmamax 3agewmajne cnocobonocmu. ViIMnepaTuBHOM HOPMOM je ImpeaBuleHo
7Ia je HUIITABO 3aBEIITAmbE JIMIA KOje HUje HaBPIIWIJIO NMETHACCT IOJIMHA )KUBOTA U JIUIA KOje
je 360or HecmocoOHOCTH 3a pacyhuBame MOTIYHO JIMIIEHO MOCIOBHE crocoOHOoCTH (wi. 156
30H). OnpaBgaHo je IITO 3aKOH IOLITYje I'PaHUIle y KOjUMa 3aBelITajHa cii000Ja peayHo
noctoju. Cro0oay Aa 3aBEMITajHO paclojake UMa caMmo JIUIE KOje je CocoOHO /1a ciI000aHO
U3jaBU CBOJy MOCIEkY BOJBY M CXBaTH 3Hayaj W IOCIEAUIE YUMHEHE H3jaBe, Te Ja ce
MOHAIIA y CKJIaay ¢ TUM. Jlakie, ImyTeM OBOI UMeNapTHUBHE HOpME Mpelu3upaHe Cy TpaHuLe y

KOojuMa ci1000Jja TecTHpama YOIIITe MOXe Ja MocTtoju (AerasbHuje y rnasu Il ,,YTunaj

3aBelITajHE CIOCOOHOCTH HA OCTBapemhe CI000e TECTUPABA).

192" (Amtuh, 2013), ctp. 7.
193 1. Kuojurosuh, ,,'panuue crobone 3aemrtama®, [Ipasuu scusom, 2 (2002), crp.195.
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- @ancuguxosano 3asewimarse. 3aKOHOIABAI] M3pUINUTO TipenBrha aa je pancuduroBaHO
3apemrame HUMTaBo (wi. 157 30H). TecraMeHT Koju HACTaje MPOTUB3AKOHUTOM PAIEHOM HE
Moke crehu mpaBHY cHary. Y OBOM CIIydajy ped je O ancoJIyTHOM OJCYCTBY BOJBE JIMIIA KOj€
je O3HAa4YeHO Kao 3aBelITajall Tako Ja ce O ciIo0oaM TecTHpama HE MOXKE TOBOPHUTH.
dancupuKOBaHU TECTAMEHT, CAUYUIHCH IMOCIE MTYHOBAXXHOT TECTAMEHTA OCTaBHOIA KOJUM Ce
M3PUYNTO WM NpehyTHO omo3mBa MyHOBA)XHM TECTAMEHT, JIEPOTHpPA HHETOBY 3aBEIITAjHY
cioboy.

- Quoeukomucapua Cyncmumyyuja y yxicem CMUCILY U pacnonazarbd ca CIudHuM
npagHum Oejcmeom. ATIICOJIyTHO j€ HHUIITaBa ojpeada y TecTaMeHTy Koja mpensuba
(buIenKOMHCapHy CYTICTUTYIIM]Y Y Y’KEM CMUCIY, Tj. ojapenda ,,kojoM 3aBemtaial oapehyje
HACJIE/IHUKa CBOM HACJEJHUKY WM HCHOPYKONPUMITY”, KOja C€ HMMa TyMaduTH Kao
bumenkoMucapHa CYICTUTYyIMja yCIeA CMPTH MPBOMOCTAaBJHEHOT HACIIEAHHWKA Kao
cynctutynuoHor ciydaja (wi. 159 cr. 1 30H). Panuo oBakse 3a0paHe npou3iasu U3 3alTHTE
JIPYIITBEHUX WHTpECA, Ma je HeMPUXBAT/FMBO CBAKO 3aBEIITAjHO pacrojiaramke Koje MMa 3a
Wb HM3y3UMame M3 MPABHOT TPOMETa IIeJie 3a0CTABINTHHE WM jEJHOT HEHOT Jeiia |
cTBapame J1o0apa ,,MpTBe pyke*. Ca UCTOM CBPXOM IPOTHCaHa j€ HUIITABOCT CBaKe ojpeade
KOJOM C€ HacJeAHWKY WJIM Jieratapy 3a0pamyje Aa otyhu mobOpa koja cy My 3aBelITameM
octaBibeHa (wi. 159 ct. 2 30H), xao u oapenda kojoM ce 3abpamyje WK OrpaHryYaBa Jeoba
HacneactBa (wi. 159 cr 3 30H). McroBpemeno, Tpeba HaryiiacMTH Jia je CBaka clio0oja
OrpaHUYeHa M cJI000J0M JpYyrux, na ce MyTeM MMIIEPAaTUBHUX HOPMU cl000]a 3aBelTaola
orpaHu4aBa cJI000/I0M M IpaBUMa HacJeIHUKA M MOXKE CE€ peaJu30BaTH camMoO y THM
rpanunaMa. He cme ce momycTuTH Aa ce TECTAMEHTPAHUM pacloslalbeéM YKHUHE IIPaBO
HacJle/IHMKa J1a pacioJiaxy HaciaeheHuM nobpuma, jep ce Kpie OCHOBHHM IOCTYJIaT CTBApHOT
npasa. MHTepec 3aBelTaona Ja CIpedyd pacleNKaBamke MMOBHMHE MOpAa C€ OCTBApUBATH Y
CKJIaJly ca IPaBHUM IOPETKOM, a HE OTpaHMYaBAbEM [IPABA HACIIEIHUKA.

- [lon orpannueme ca000/€e 3aBenITakba UIMIIEPATUBHUM HOpMaMa MOTY c€ MOJBECTH
U CIIy4yajeBH y KOjUMa je 3aKOHOM M3pPHUUTO MpeABul)eHo J1a cy HULITaBe oJipede TecTaMeHTa
KOjUMa Ce HeITO OCTaBjba: (a) oBiamIheHOM JMIly KOja j€ CAYMHMJIO JaBHU TECTaMEHT,
ErOBOM CYNPYKHUKY Kao U ojapeeHOM Kpyry cpojHuka oBiaumtheHor muna (0)
TECTAMEHTapHOM CBEJIOKY KOj€ je PUCTYCTBAJIO CaulbaBamy 3aBelITamy, 0Apel)eHOM Kpyry
HBErOBUX CPOJIHUKA, Ka0 M CYNPYKHUKY 3aBemtajHor ceegoka (wi. 160 30H). uss je oBux
3a0paHa Jla ce Crpedd 3J0yrnoTpeda TecTaMeHTa M odyBa 3alITHTHAa ¢yHKUIUja (opme

TCCTAMCHTA, I1a Cy 3aTO OBa OI'paHUYCH:A OIIpaBAadaHa.
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VY Be3u ca ¥ UMIIEPaTHBHAM HOpMama Kao OIIIITEM OTrpaHHuYCHY CI000/1e 3aBellTama,
MOXKE C€ 3ama3uTH Ja IMOCTOje pa3yiuKe Mehy TeopeTHuapuma y TOTJEAy CXBarama Koje
ciydajeBe Tpeba MOABECTH TIOJI OBO OIIITE OTpaHWYCHE ciaoboae 3aBemrTama. Mma
TeopeTryapa Koju HaBoje Behu Opoj MMIEpaTHBHUX HOPMHU YHje HEMOIITOBAE MMa 32
TOCIIE/MITy aTCOTYTHY HMIITABOCT TecTamenTa,'® oK MX Ipyr pelyimpajy Ha HOPMeE O
HUILITABOCTU TECTaMEHTa 300T aKTHBHE TECTAMEHTapHE HECIIOCOOHOCTH U (hayicu(pUKOBaHOM
3aBemTamy. > CHIYPHO je [a HMa BEIHKH OpOj HOPMHU Y KOjiMa ce npeapilja HUIITaBOCT, Ia
UX je TEIIKO CBE HABECTH Ha jelHOM MecTy. [Ipobsiem ce y cTBapu CBOIM Ha TO Jia JIU TaKBY
HOpMY Tpeba MOJBECTH TIOJ MPUHYAHE HOPME Kao BHJ OMINTEr OTrPaHUYCHa WIH HUX
pa3BpcTaTH y moceOHa oTrpaHHuYera clio0oje 3aBemTama. Temkoha je y ToMe mMITO Cy U

HOpPME KOjuMa cy npeauljeHa noceOHa orpaHuyema Takohe cacTaBHU J1€0 MPABHOT OPETKa.

(c) Hobpu obuuaju

[Tox oOuyajuma ce moapa3zymeBajy HelMcaHa IpaBUiia MOHAIIakha, HacTajda CIOHTAHO
JTYyrOTPajHAM TIOHABJbakeM (DAKTUUKOT TMOHAIIamka, U Koja mocTrajy npuxsaheHa y oapeheHoj
JIpYIITBEHO] Tpynu. ,,O0n4aj, 1aKje, IpeacTaB/ba HOPMY Koja Ce CTBapa JyriM MOHABJbAEM
M KOja CBOjy 00aBEe3HY CHary Byde Oaiml W3 JIyror nonassbama.“'® Ceect 0 oGaBe3HoCTH
MOHaIlIaka Mopa OWTH 3aCHOBaHa Ha yOehemy 1a TakBO MOHAIIamke IpaBHO 00aBe3yje (0pinio
iuris), 1 yrmpaBo TakBa CBECT 0 00aBe3HOCTH TpaHchopmuiie (HaKTHUKO MOHAIIAMkE Y 00HUYaj.
JIBe cy BpcTe oOnyaja: a) pakTuuku 0OMYaju, KOjU 32 HEMOIITOBakhEe 00MUajHe HOPME UMA]y
JIPYIITBEHY, Hajuenihe MOpaHy CaHKIU]jy (00jKOT, Ipe3up | ¢i1.) U 0) mpaBHU 0OWYaju, KO
KOjUX 3aKOH ymyhyje Ha mpuMeHy obuuaja u 00e30ehyje mpaBHy canknujy. Koa mpaBHUX
o6uuaja, yiyhusame Moxe GHTH FeHEpaIHO U CHICLUjaIHO. ™

JoOpu o6uuaju ce Mory mpoyyaBaTH U jAepuHHcaTHd ca (Gumo3odckor win
MPaBHOTEOPUJCKOT cTaHOBHUINTA. VMiMa MulLbermha qa 6uT bOni MOres ox aHTUYKHX BpeMEHa
MpeJCcTaBIba ,,0cehaj TyKHOCTH ¥ MPUPOJIHE HAKIIOHOCTH IpeMa 00roBUMa, POUTEIbUMA WIIH
GITIKOj POIOHHH, TOIITOBAE KOje YXKHMBA 0c00a y ApymTBY H ypolhernu ocehaj cpamore.'*®

3a pasznuky on ¢uinozodckor mommama, y NpaBHO] TEOPHjU HEMa OBAKBHX CHHTETUUKHX

nedununmja.

194 (Byphesuh, 2011), ctp. 201-207.

195 (Anti¢, 2009), crp. 326-327.

196 (JIyxuh, 1995), ctp. 30.

Y7 (Amtuh, 2013), crp. 10 m 1.

1% R. Zimmermann, ,,Testamentary Formalities in Germany*, in Comparative Succession Law, Volume
I, Testamentary Formalities, ed. by Kenneth G C Reid, Marius J De Waal and Reinhard Zimmermann (Oxford:
University Press, 2011), ctp. 65.
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O tome mTa cy 100pu obuYaju, y MpaBHO] TEOPHjH, HEMA JEAMHCTBEHOT TJICIUINTA, a
caMm 1ojam J00pux oOMdaja HUje TaKo UCIPITHO U CBEOOYXBATHO JOKTPHHAPHO 0OpaljuBaH Kao
10jaM TPAaBHOT MOPETKa. YOMIITEHO Yy3€B, JIBa Cy TEOPHjCcKa MPUCTYNA JAePHHHUCABY MOjMa

% Teopermuapn Koju Cy NpHIajagd IMIKONM erserese TPOKWIH Cy

n0o6pux  obuuaja.’
nepununMjy mo0pux oOHMuYaja y 3aKOHCKAM TEKCTOBMMA, AW je HHHXOB JoMaiiaj 300r
CKYyYEHOCTH CaMOT 3aKOHCKOT M3pa3a, CBEJCH Ha HaBOleHmhe HEKOJIMKO HEMOPAIHUX YroBOpa U
Ha KOHCTaTaIujy Ja ce \buMa He MoTy BpehaTu no0pu 06I/Iqaj1/1.200 [Ipucranuie conuooniKe
IIKOJIE T0JIa3€ OJ1 CTaBa Jia y CBAKOj €MOXHM HEKOT APYIITBA MOCTOJU jellaH ,,JaBHU MOpai
KOJU je YCBOJEH Y OIILITO] CBECTU. YTOBOPU CYIPOTHU TOM MOpPANy CAMHM THUM CY CYNIPOTHH
no0puM o0HyYajuMa 1 Kao TaKBH MOTOhEHU Cy CaHKIIMJOM aumraBocti. 2%

[lIta ce uma cmarparu n0OpuM oOWYajeM, TO je MPABHO NMHUTAmkE KOje LEHU CYI y
CBAaKOM KOHKPETHOM CJy4ajy Ha OCHOBY MOpPaJIHHX HOPMH JaTor JAPYIITBA y BpeMe
TymMaderma. YIpaBo CajJpXkaj OBE OIEHE OTBapa MUTAmkE OJIHOCA MOOpUX OO0MYaja U Mopasa
JPYIITBA.

Teopernuapn koju moABOJAE MojaM A0OpuX oOWyaja MOJA jaBHU IOpENaKk U He
pasznBajajy Te TOjMOBE, H3jeIHA4YaBajy IMojaM ao0pux oluyaja M Mopaia ,I[pyH_ITBa.ZOZ
[TonBohewmem Mopana 1moj jaBHU MOpeaaK, Memka ce MPUPOJa BUXOBE CAaHKIIM]jE — YMECTO Jia
moBpeZia MopaiaHe HopMe Oyne mpaheHa caMo jaBHOM OCYJIOM W TPHMXKOM CaBeCTH, OWBa
CaHKIIMOHHMCAHA MPAaBHOM CaHKITMJOM, HUIIITABOIINy yroBopa.

[To3uBajyhu ce Ha uynmweHuny na Bakehu 3akoH 0 OOIMralMOHUM OJHOCHMMA HABOIU
camo 00pe obuuaje, HE U Mopai, 3a paznuky onx Ckuie npod. Koncrarnnosuha, y Kojoj ce
HaBOJIM caMO MOpaJj, He U J0Opu 00MYaju, MMa MUIILJbEeHa Aa OM Haj00Jbe OMJI0 HaBeCTH 00a
TepMHUHA, jep ce ,,100pu o0HMuaju‘ BHUIIE Be3yjy 3a TProBUHCKO (MPUBPEIHO) IpaBO, a
,MOpan‘ 3a KIaCUYHHU LKBWI, OJH. 32 YroBope u3Mel)y QU3nUKux Juila, Maja KOHCTATyjy Jaa
MOpaJ II0pasyMeBa | MOIITOBambe 100pux oGudaja, Kao u Vice versa.””

VY nmpaBocyiHOj Mpakcu ce 100pu o0Myaju Moumajy Kao ,.HopMa O MOPAJIHOCTH®, ma

CYJICKUM OJUTyKaMa OrJIalllaBajy HEMOpATHHM M MOHMILITABajy yroBope KojuMa je Iujb OHo

MOCTU3aKke HEMOPAJIHE KOPUCTH (HIIp. YrOBOp O BpaliOMHaMa, 3ajaM JIaT y CBPXY KOILKamba U

99 Omuwupnuje: (Ieposuh, 2007), crp. 61.
20 Larombiére, Théorie et pratique des obligations (Paris: 1885), ctp. 330; (umThpano mnpema:
(ITeposuh, 2007), ctp. 61, pycHora 100).
Laurent: Principes de droit civil frangais, t. I, 3 éd., Paris, 1841, crp. 82-88; (uurupano mpema:
(Ileposuh, 2007), ctp. 61, pycrnora 101).
202 Bynern: (Ieposuh, 2007), ctp. 60 u 61; (Kuojunosuh, 2002), 192-195;
208 (AmTuh, 2013), crp. 11.
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CIL) K40 M yroBOpe KOju Cy MPOTHBHH Mopaimy y OpaunuM omHocmma.’”! Uecto cymoBu
noOpuM obOWuajuMa cMaTpajy H MporjamiaBajy IOHAIIaka Koja O3HayaBajy HU3pa3oM
LIIPUIPKABAKE Hadela CaBECHOCTH M IOIITEHA™, a ,,HECAaBECHUM O3HAuaBajy CYIpPOTHO
nonamrame.”” V ToM IyXy je ¥ ZOKTPHHAPHO TIC/IHIITE, PeMa KOME, TpeOa HMATH Ha YMy
na cy moOpu oOmuaju camo jemaHa o MaHu(ecranyja TEMEJBHOT Hadella CaBeCHOCTH U
MOIITEeHa KOje JOMUHUPA YUTaBOM MaTtepujoM rpahanckor mpasa. C TUM y Be3u, MOXe ce
NPUMETUTH J]a CBE IOBpEAE CAaBECHOCTH W TOMITEHa HHUCY HCTOBPEMEHO MOBpene J00pHux
oOuyaja, Kao MITO HU CBAKH CITy4aj HEMOPAIHOCTH, Tj. IPOTUBHOCTH JPYIITBEHOM MODPAJy, HE
Mopa OUTH 0] 3HAYaja 3a jJaBHU UHTEPEC.

be3 003upa nga nmu ce 1oOpu obuuaju cxpaTajy Kao €JIEMEHT JaBHOT TMOPETKA y IIHPEM
CMHCIy, WM TPOCTO Kao OINITe OrpaHHuYeHhe KOjeé WHBOJBUPA jaBHH TIOpenaK,
ommrenpuxBaheHO je Ja ce FHHXOBO HEMOIITOBAKE MPABHO CAHKIMOHMIIE, Ta Ce 3aTo
MOHMIITABAjy TPaBHU TOCIOBU 3a KOje CyI YTBIU Jla CY 3aKJbYYeHH NPOTHBHO IOOpHM
obnyajuma. HemomroBamwe 100pux oOnvaja pacpoCcTUpe ce Ha YUTaBy MaTepujy rpahanckor
MpaBa, a y HACJIEAHOM IIPaBy YTUUY Ha HEJOMYIITEHOCT NPEMETa U Kay3e 3aBeliTama. 3aTo
C€ Kao MPOTHUBHO NOOpUM oOHWYajuMa, C MPaBOM CMaTpa ,,0HO 3aBEHITAE WJIM 3aBEITajHa
oapenda uMja je caap)KMHa HeMOpaldHa WU 3aBEIITamke YUJU j€ TPEAMET JOIMYIITCH alH je
TAKBO PACIIOJIATraEbE 3a CIlydaj CMPTH OHIIO MOACTAKHYTO HEMOPAIHIM LiiibeBuMa‘, *%°

Koju cy To mobpu oOnyaju Koju yTHUYy Ha IMYHOBAXXHOCT 3aBEIITama, JECTE MPaBHO
MUTamke, KOje CyJ IIEHW y CBAaKOM KOHKPETHOM cly4ajy, mMajyhu Ha yMmy CBEYKYITHOCT
MOpAHHX HOPMH Koje Cy Biamajyhie y tperyrky omnene.’’’ Ilpsu je 3ajartak cymmje na
YCTaHOBH J1a JIU c€ J0OpH 00M4Yaj, OJTHOCHO MOpajlHa HOpMa Koja OM MOTIJIa y KOHKPETHOM
cllydajy MMaTH YTHIIA] Ha TPEeIMeT WM Kay3y 3aBellTama, MOXE IOJBECTH IOJI jaBHU
nopenak. CaMo Kaj yTBpAM Jla je 3aBCIITAjHO pacloJiarama MPOTUBHO HEKOM IPHHIUITY
JaBHOT IMOpPEeTKa KOjU M3BHUPE M3 Mopalia u n1o0pux obuyaja, To oMoryhaBa ja ce HEeMOpaJlHU
npeaMeT WIM HEMOpallHa CBpXa 3aBEIITalka, Y KOHKPETHOM CIIy4ajy CaHKI[MOHUIIES
HUIITABOIINY 3aBelITamka. 3aTo MITO C€ MPOTUBHOCT JNOOpPUM OOHMYajuMa IIEHH Y CBaKOM
KOHKPETHOM ciy4ajy, HMje Moryhe muxoBo HaOpajame. Tpeba cmaTpaTu na je MpPOTUBAH
Mopairy U J1o0puM oOHyYajuMa TecTaMeHT KOjUM ce Bpeha Biagajyhu mopan y Haiem

JAPYUTBY y JAOMEHY MOPOJMYHUX ojaHoca. Kao wimycTpamuja ce MOXe HaBeCTH TECTaMEHT

2% Ommmpanje sumn: (Byphesuh — ITasuh, 2016), cp. 52 u 53.
205 1.
Ibidem.
206 (Kupojunosuh, 2002), crp. 195.
27 (Autnh, 2013), ctp. 11.
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CayMibEH C HAMEPOM 3aBEIITAOIA Ja CTaBJbabEM Yy M3TJIC] HEKe KOPUCTU M3 3a0CTaBIITHHE
yIH4e HA HACICIHMKA WIH Jieratapa ¢ kuM he sakpyantn Opak mim aa ce passene.’” Ha
pUMep, HUIIITaBA je oJipenda KojoM 3aBernTanal oapel)yje ciuHa 3a HaclleJHUKA 0T YCIIOBOM
Jla ce He 0’KEHM PACHYIITCHUIIOM WIIH JIa Ce Pa3Be/e OJ1 Ca/Alllibe JKEHE; 0Jipeada KOjoM CUHY
ocTtaBjba Kyhy WM HEKY JPYry HEMOKPETHOCT, [OJI YCIIOBOM Jia CHH CBOje BaHOpAa4yHO JIETe

HUKAa/1a HE TOBEJE Y Ky*fly.209

b) AHAJIM3A KIACUD®UKAIIMIE HA OIIIITA U TIOCEBHA OT'PAHUYEHA CA CTAHOBHIITA
CUCTEMATUKE

O6jammeme 3allTO HHUCMO CHCTEMAaTHKy OBOT paja 3acHOBAIM Ha TOJEIH
OTpaHWYEHa Ha OMIITa U ToceOHa 3acimyxKyje MoceOHy Makmby U JeTabHUje 00pa3iiokKemne,
jep ce OHa Kao OIITe MECTO HABOJHM y HAyYHUM WM CTPYYHHM pa3MaTpamhMa 3aBElITajHE
cnoboze. YcBajame oBe Kiacu(ukaije Kao KpUTEepHjyma 3a HU3Tpajmhy CUCTEMATHKE paja,
M3a3Bayio OW 3HATHE TemKkohe:

- IIpBo, kMacupuKoBame KOHKPETHUX OTPaHUYCHA M0 OBOM KPUTEPHUJYMY 3HATHO j€
KOMIUIMKOBAHO 3aTO IITO TIOCTOJU HECKJIAJ 3aKOHCKE ACHUHHUIIN]E OMIITHX OTpaHUYCHa ca
TEOPH]JCKUM CXBaTamkhEeM T0jMa ,,JaBHOT TIOpeTKa“. Y TeopHju ce yoOnudajeHo cMarpa, mTo CMO
Harpes, 00jaCHWJIM, Ja jaBHU TOPENaK Kao OIITE OTPaHUYCHE TeCTaMEHTapHEe cI000e
oOyxBaTa UWMIIEpaTUBHE TIpormuce W J00pe oOwWuaje, a CpICKKM 3aKOHOJAaBall TOpe
MMIIEPAaTUBHUX TPOMHUCca W A0OpUX oOWuaja HABOAM H ,,JaBHH TMOPEAAK KA0 CaMOCTAJIHO
OTIITE OrpaHHYeHe. TakBO CTame Hajpe 3axTeBa Ja ce TEOPHUJCKU NehUHUIILY U pa3iyde
JOKTPUHAPHH ¥ 3aKOHCKH II0jaM jaBHOT MOPETKA, O YeMy IIOCTOje Pa3IHUNTa MUIUBEHA, > . a
OHJIa, J1a Ce M0je/IMHA OTPAaHUYCHa Pa3BPCTajy Y jJEAHO OJ TPHU OIIITA OrpPaHUYEHa, CarjacHO
YCBOJEHOM TJISJUINTY, IPpU YyeMy he paznuuura TIIeJUIlTa JOBECTH A0 Pa3BpPCTaBamba jeIHOT
UCTOT OrpaHnYeHha TeCTaMEHTapHe cl1000/ie MO/ pa3INuuTa OIIITa OrPAHUYEHA. Y3 PEUCHO,
Tpeba npuMeTUTH Aa O6u Onia oTekaHa U ynoTpeda mojMa ,,jaBHU MOPENaK™ jep MOKe UMaTU
pa3nuyunTa 3HaYeHa, ITO MOXKE JOBECTH JI0 HejacHOha y u3naramy.

- lIpyro, ¢ o03upomM JAa ce JBa BHJAA OMIITHUX OrpaHUYeHa (JaBHU MOPENAK y YKEM
CMUCIY 1 100pu 0OnYaju), TeMeJbe Ha MPAaBHUM CTaHAAPAMMA, T3B. TE€HEPATHUM KJIay3yjiama,
KIacu(UKOBakE OTpaHUuYEeHa cI000I€ 3aBellITamka M0 TOM KPUTEPUjyMY 3HATHO je OTEKaHO

300r EHUXOBE OIIITOCTU. 3axTeBajo Ou HCTpAXKUBAKLE KOHKPETHUX cnyqajeBa, BUXO0BY

2% Omummpruje: JI. Byphesuh, Ancorymua muumasocm sagewmara — dokmopcka Oucepmayuja
(beorpan: ITpaBuu axynrer y beorpany, 2004), ctp. 90 n name.
(Kusojunosuh, 2002), ctp. 199 u 200.
219 Byy: (Heposuh, 1976), crp. 22; (Antuh, 2013), crp. 7.
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aHaIM3y, Ma TeK KiIacudukanujy. YMecTo Tora, TaIeKo je jeJHOCTaBHU]je 00jaCHUTH IOjeIUHA
OrpaHUYeHba 3aBEUITajHE CI000e Koja Ou crasaia y OBy KaTeropHjy y OKBUPY CHCTEMATHKE
3aCHOBAHE Ha HEKOM IPELU3HUJeM KPUTEPHjyMY.

- Temkoha je m y TomMe mTO M3Narame HE OM MMajlo0 KOHTUHYHpPAHH TOK Kaja Ou
crUcTeMaTHKa OWijla 3aCHOBaHA Ha TOJENM OrpaHHYea ClI000/e 3aBeliTaa Ha ONIITa U
noceOHa. Y OKBHPY CBAKOT OIITET OrpaHHYCHa NMa BUIIIE OTPAHNYCHA KOja Cy pPa3HOPOIHA,
U3 pa3IMYUTUX JOMEHA TECTaMEHTApPHOT pacloyiarama, ITO ce MoXe pehn u 3a moceOHa
OTpaHHMuYEeHa y LIEJTUHH, TaKO J1a Ha JeJHOM MECTy HHUje MoTyhe H3JI0KHTH CBa OIpaHHUYEHa
KOja ce TUYY JeTHOT JOMEHa TeCTaMEHTapHOT pacrojarama. Haume, cnenehu mojennnauna
OTpaHWYEHa KOja MPUMaajy jeTHOM OIIITEM OTpaHUYEHY, U3Jlarambe OU TEMaTCKH UIIJIO U3
JeOHOT y IPYTH JIOMEH 3aBellTama, Aa OM ce KOJ HapeJHOT OMIITET OTpaHMYCHa U3JIarame
MOpaJi0 MOHOBO BPATUTH Y JIOMEH KOju je Beh oOjammaBaH ajlyd BE3aHO 3a HEKY JIPYyry
3abpany. [Ipumepa pamu, y OKBUPY OrpaHHuYeHa onpeheHuX HMIEPaTHBHUM MPOIHCHUMA,
u3Narambe Mopa OMTH BE3aHO 3a cacTaBJbame TeCTaMeHTa (Kaj je y MHUTamy TeCTaMEeHTapHa
HECIOCOOHOCT), TMOTOM 3a CaapKHHY TecTamMeHTa (HOp. Kaa ce TOBOpU O 3a0paHu
(dbunenKoMuCcapHe CYNICTUTYIIH]E), 3aTUM 3a (OopMy TecTaMeHTa (HIp. 3adpaHa pacroJiarama y
KOPHCT TeCTaMEHTApHUX CBEJI0KA), UT/., a OU ce mpejaackoM Ha ciezache ommTe orpaHndemhe
MMOHOBO TOBOPWJIO O cacTaB/balkby TeCTaMeHTa (HIp. KoJ molOyra U MOTHBA MPOTUBHUX
nobpuM obuuajuma u Biagajyhem mopaiy). YkpaTko, moBparak Ha Beh oOpahuBane obmactu
010 OM HEMHUHOBAH.

Ha xpajy, umajyhu y Buay 3akjbydak Jia O OIMIITHM U IMOCEOHUM OrpaHUYCHUMa HHjE
Moryhe roBOpUTH y OKBUPY HEKEe ojpeheHe rpyre orpaHnyema clio00/1e 3aBeliTamba Koja ou
Ouna u3BEJCHA MO0 HEKOM JAPYroM KPUTEPHjyMy, Kao M YUILEHUILY Ja Kilacu]ukaiuja uMa
BHCOK HHMBO OIIITOCTH, YAHU CE€ JOTUYHUM [Ia j€ FbeHO MECTO Y OMIITEM, YBOJHOM U3JIaramy

0 BpCTaMa OI'paHHYCH:>A CJ'IO60,I[€ 3aBCIITamkba.

2. BPCTE O'PAHWYEA CJIOBOJE 3ABEIITAA TTPEMA UHTEPECY KOJU CE
3AKOHCKHWM 3ABPAHAMA LIITHUTHU

Orpannuema c1000Je TecTHpama YCTAaHOBJbABA]y CE€ y JaBHOM MWJIM INPHUBATHOM
UHTEpecy, LITO Takohe Moke OWUTH KpUTEpUjyM 3a BUXOBY Kiacupukanujy. Ilojeamnna
OrpaHHYEHa UMajy y OCHOBM 3alITHTy MHTEpeca HaclelHUKa, Ha ce 3aTo 3abpamyjy
ycioBaJbaka U 00aBe3MBama Haclequka (HIp. Ja ce HaciehuBame yciaoBajbaBa MPOMEHOM
BEPOUCIIOBECTH, M3BPILIECHEM KPUBUYHOT Jena U ci.). Jlakie, peu je o pacmojarambuma Koja

HHUCY OIIpaBJaHa Ca CTaHOBHIITA jaBHOF Moperka M MoOpajia, Ia je 3a6paHa OBAaKBHX
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pacmoyiarama oJ IpYIITBEHOT 3Hadaja. Jlpyra, mak, orpaHnyema npeasuheHa ¢y u ga ou ce
3aIITUTHIIA CBOJUHCKA TO3MWIMja HAcleqHWKa (HOp. 3abpaHa WM OrpaHHYCHE Jeo0e
HaCJle/ICTBa, 3a0paHa OrpaHHYaBama pacrojiaramba Hacjael)eHoM MMOBHMHOM M CI.), alH ce
HMCTOBPEMEHO INTUTH W OIIITH JPYIITBEHH HWHTEPEC KPO3 CIpedaBarme CTBapama Jobapa
,MPTBE PYKe" M HHXOBOTI H3OIIITaBama M3 MpaBHOT mpomera. Jlakie, oapehene 3akoHCke
HOpPME KOjUMa C€ IITHTH OIMIITH APYIITEBHU HHTEPEC, YeCTO WHKOPIIOPHINY W IPHBATHH
MHTEpEC, Tako Ja je OBaj KPUTEPUjyM KiIacU(pHUKaIMje 3aKOHCKUX OrpaHU4Yema cliobomae
TeCTUpama HeMoryhe 10 Kpaja TOCIeHO TPUMCHHTH.

Ca acrniekTa MHTEpCa KOjH C€ MITUTH IMOCTaBJbakheM OIPaHUYCHA, MOKE C€ TIOCMATPaTH
orpannyaBajyhe /1ejcTBO ycTaHOBE HYXHOT HaciehuBama Ha crmoboay Tectupama. Jeman on
MPUMapPHUX HHTEPECA YMjOj 3aIITUTH JOMPUHOCH YCTAaHOBA HY)KHOT JIejla je CBAaKaKO HHTEPEC
Ha]y)KHX WIAHOBA TIOPOJMIIE, KOJU CBOjE YTEMEJbEHE MMa y TMTOPOINIHO] COTUAAPHOCTH.

Oga xiacu(ukaimja orpaHiuema c1000/1€ 3aBelITamka MOTo/Ha je U KaJl je y MUTalky
TyMauewhe JIOMYIITCHOCTH MOTHBA KOJI TecTaMeHTa. MelyyTuM, Heka orpaHnderha UMajy, Kao
mTO CMO Beh mcTakiu, MoJIMBaJICHTaH UHTEPEC, T1a Y OJTHOCY Ha WX OBa KilacuUKaIlfja HHje
MOTOJTHA J1a C€ Ha F0j yTEeMEJbH CHCTEMAaTHKa H3jIarama O OTpPaHHYCHHMa 3aBeIITajHe
cnobone. Ilopex Tora, Koja TIOjeAMHUX OTPaHWYCHA 3aBEUITajHE CI000AE TEIKO je
YCTAaHOBHUTH y YHjEM HWHTEpecy Cy YCTaHOBJbeHa. HemoryhHocT ma ce cBa orpaHmyema
pa3BpcTajy MO OCHOBY HMHTEpeca y KOM Cy YCTaHOBJbEHA, TOBOpPE MPOTHB TOra Ja ce
kiIacuduKkaimja orpaHuYCHa TI0 OBOM KPUTEPHjYMY y3ME Kao TEMEJb CUCTEMATHKE U3Jlarama.
3aTo je JIOTUYHH]E Jla C€ MHTEPEC Yy KOJEM je HEKO OrpaHHYCHE¢ YCTAaHOBJHEHO O0jalllbaBa y
OKBUpPY HEKe Npelu3Huje Kilacu(puKanuje OrpaHWYCHa Ha MECTy Ha KOME ce€ O TOM
orpaHuverny usnaxe. To 3HaUM J1a ce HHTEPEC Y KOjeM je OrpaHUYCHE 3aKOHOM YCTaHOBJHEHO
HE CME CacBUM 3aHeMapuTH, Beh ra Tpeba ucrahu u 00jaCHUTH KOJ CBAKOT OrpaHUYCHA

3aBellTajHe cnoboe.

3. 3AKOHCKE INPETIIOCTABKE ITYHOBAXXHOT 3ABEIITALA KAO OCHOB
KJTACUPUKALHU]E OTPAHUYEA 3ABELITAJHE C/IOGOZIE

[TpunukoMm pa3maTparma rpaHulia 3aBelITajHe cao0o/ie Morio 6u ce mohu o1 mpaBHUX
IPETHOCTAaBKU IYHOBAXHOT 3aBeliTama. Jla OM TecraMeHT OuMO IMyHOBaXkaH, MOTpeOHa je
aKTHBHA TEeCTaMEHTapHa CIIOCOOHOCT 3aBEITaolla, HEeroBa CIOOOJHO M3pakeHa BOJbA U
animus testandi, npommcana ¢opma TectameHta W Moryha u J03BOJbEHA CapKUHA
tectramenTa. C 003upoM Ha oBako ojipel)eHe ycroBe MyHOBAXHOCTH 3aBELITaba, CUCTEMAaTHKA

H3Jjlarama rpaHuna SaBCH_ITajHC CHOGOI{C MOXKE€ CC 3aCHMBATH Ha KJ'IaCI/I(bI/IKOBaH;y OrpaHN4YCH:a
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y 4eTUpH KaTeropuje: a) orpaHHYerha TeCTaMEHTapHE CIOCOOHOCTH, 0) OrpaHHWYeHa BOJbE
(Hamepe) &a ce TecTupa B) OrpaHUYEHa (OpME TECAMEHTa W T) OTPAaHUYCH:A CAAPKHHE
TectameHTa. OrpaHuyema ce MOTY OJHOCHUTH HA MaTEpUjaTHONPABHE W HA (OPMATHOIPABHE
MPETIOCTAaBKE MyHOBAXKHOCTH, 11a C€ TAKO MOTY W Pa3BPCTaTH rope Ha3HAYeHa OTrpaHUYCHA
cioboe 3aBemrTama. OBakBa Kiacudukamnmja moapazymena na ce yruimaj Gopme Ha ciobomy
TECTaAMEHTApHOT pacrojiaramka, MOpa H3/IBOJUTH U pa3MaTpaTH HAKOH OTpaHHYCHa Koja ce
OJTHOCE HA MaTepHjaHE MPETIIOCTaBKE MyHOBAXXKHOCTH. M3marame 0 orpaHnyebuMa Be3aHUM
3a MaTepujaHe MPETIOCTABKE 3aApxKajio Ou Beh HaBEIEHY CUCTEMATHUKY.

[To3utnBHA CcTpaHa OBakBe KiIacH(UKalMje OTpaHUYCHA 3aBEIITajHE CI000e je Y
TOME IHITO C€ OCllarka Ha KJIAaCHYHE [0JMOBE HACJIEIHOTA [IpaBa, KOje yCBaja U 3aKOHOJaBal] U
teopuja. M3 oBe m3BMpe U JApyra MO3UTHBHA OJIMKa — OHAa oMoryhaBa MmoTKiIacHUKaIH]y
3aCHOBAHY Ha MPEIU3HIM KPUTEPHjyMHUMa, Kako je Harpe1 MPUKa3aHo.

HNako ce oBOj knacuduKaiiju OpraHuYCHa HE MOXE OCIOPUTH oipeheHu cTereH
CHUCTEMaTUYHOCTH, FhéH OCHOBHHU HEJOCTATaK je IMTO He 00yxBaTa CBa OrpaHHUYeHa ci1000e
3aBemTama. Hajnpe, oBoMm kinacudukaiujom HIje Moryhe oOyxBaTUTH OTIO3UB 3aBEIITama U
HYXXHH JI€0, KOji HE IPEICTaBJbajy MPETIIOCTABKE MyHOBAXHOCTH TECTAMEHTA, alH Cy O]
yTHUIaja HA TPAHMIIC 3aBEIITajHE CI000Ie.

Ono3uB HHje MPETIOCTaBKa MyHOBAKHOCTH TecTamMeHTa, Beh oOpHYyTO, MOCTOjame
MyHOBO)XHOT TECTAMEHTa je TPETIOCTaBKa 3a HEroB OMo3uB. M Kajg ce OmMmo3WBOM Y
MOTIYHOCTH WJIM JISJIMMUYHO CTaBjha BaH CHAare IIyHOBaXaH TECTAMEHT, OH HHje
MPETIOCTAaBKa ITYHOBAXXHOCTH TOT TecTamMeHTa Beh je kao mocebaH BHJ pacrojarama 3a
ClTydaj CMPTH, B€3aH 3a CJI0001y caurbaBamba TECTAMEHTA KOja ce Kpo3 mera Manudectyje. Y
TOM CiIy4ajy, mpe OM ce MOIJI0 TOBOPHTH O MPAaBHUM IPETIIOCTaBKaMa ITYHOBaXHOCTH
OMo3uBa. 3aTo TpaHUIlE CcJI000JE 3aBelITama BE3aHE 3a OINO3UB OCTajy H3BaH OBE
Kknacudukanuje.

Hu Hy)XHH J1e0 HHje TPETIOCTaBKa MyHOBKHOCTH TECTAMEHTA, I1a HEroBa MOBpEa
HEeMa 3a MOCIEAUIly HU HUIITaBOCT TECTaMEHTa, HUTH j& Pa3jior 3a PYILJBUBOCT. 3aTO Ce IO
OCHOBY MPaBHHUX MPETIOCTABKM IYHOBAXHOCTH TECTaMEHTa Kao KpHUTepHjymMa 3a
KiIacu(uKalujy orpaHHYera 3aBelITajHE Cl000Je, HE MOXE YBPCTUTH HHU Y jeIHY
KJIacu(UKalmoHy Kateropujy. Tome MPOTUBPEUYH YMEIEHHUIA J]a C€ HYXHH JI€0 y3MMa Kao
KJIacCU4YaH TpUMep OrpaHHuerma 3aBeliTajHe ciobone. Mznarame o Hy)KHOM Jeny WM Ou
MOpaJI0 M30CTaTH WiM OM OWJIO M3BaH yCBOjeHE KiacHu(HKalMje OrpaHHuYeHha U Ha O]

3acHOBaHe cucremMaruka. 1 jCI(HO u apyro ouno Ou MCTOOJIOUIKHA HCIIPUXBATJbUBO.
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W yroBopHo HaciehuBame TEIIKO je YBPCTUTH Y OWJIO KOjy KaTeropujy OrpaHHYeHmba
10 KPUTEPHjyMy MPETIOCTABKU ITYHOBOXHOCTH TecTaMeHTa. 1o ce Ipe cBera OJHOCH Ha
yroBOp O HacliehuBamy, KOji y IPaBHUM CHCTEMHMA TJ€ je AOMYLITEH MOXe UMaTH YTHLaja
Ha CJI000Ty 3aBelTama, OWIIO J1a je OrpaHrYaBa Wi UCKIbYUYje.

To cy u Ounm pasno3u 300T KOjuX oBa Kiacudukanuja HUje nmpuxBaheHa ka0 0CHOBa

Ha K0joj he ce TeMeJbuTH cuCTeMaTHKa AucepTalmje.

4. OJPEBUBAIGE KPUTEPUJYMA 3A KIIACUDPUKALU]Y OTPAHUYEKA
3ABEIITAJHE CJIOBOJIE HA KOME RE CE 3ACHUBATH CUCTEMATHUKA PAZIA

Ha ocnHoBy ananmuze moryhux kimacudukaiuja OrpaHHYeHa 3aBelITajHe cio0oje,
3aKJBYYMJIM CMO Jla CBaka OJ HHX MMa onpeheHuX Hejocraraka W jaa 300T Tora HHje
MIPUXBATJbMBA Ja Oyle OCHOB 32 CHCTEMATHKy M3Jlarama. YOUYeHH Cy cienehn HemocTanu:
HETIOTITYHOCT Kiacuukaiuje, Kaja n3adpanu KpuTepujyM He oMmoryhaBa ja ce o0yxBare cBa
OTpaHWYEHa; HEMPEIM3HOCT KiIacuduKaiuje, KaJl yCBOJeHH KpUTEepHjyM He oMoryhaBa ma ce
HEKU OCHOB Ca CUTYpHOUIhy yBpCTH y oAroBapajyhy rpymy orpaHuuerma UCTUX 3ajeTHUYKUX
OJUTMKa; W Ja TmojeauHe kinacuduxaiuje He 00e30eh)yjy KOHTHHYHUTET H3jarama, Kaj ce O
jemHoM JoMeHy cio0oje 3aBeliTama MOpa TOBOPHUTH Ha BHUIIE MECTa jep Ce HhEeroma
OrpaHHMuYEeH-a Hajla3e y BHILE KiIacHupUKauoHUX rpymna. J[a 61 ce Tu HemocTalu OTKIOHUIIH,
3aKJbYYHJIA CMO Jia Hajupe Tpeba MMaTh y BUAY IENy CaapKUHY CII000/e 3aBEIITama, C
IWJbeM Ja ce u3Hahe KpuTepujyM Koju Om Omo cBeoOyxBaTaH. 3aTO CMO TOIUIA OJf
neduHULAje CI000e 3aBelITama U Ka0 KPUTEPHjyM 3a KIIACH(UKOBAkE IbEHUX OTrPaHUYCHA
OJIPEIIVITH KOHCMUMYmMueHe ejlemenme oedhpuHuyuje Kojy CMO KOHCTPYUCAITH U 00jaCHUIIM Ha
MOYETKY pama. Y YCBOjeHO] neuHHIUH, caapXUHY CI000Je 3aBelTamkba YWHE YETHPU
ciobojie, ma cy, Mo TOM KpUTEpHjyMy, CBa H€Ha OTpaHHuYeHa KJIacu(UKOBAHA Yy YETHPU
rpyne: (1) orpanuuema cro6ode cauurvasarba mecmamenma, (2) orpaHudema crob60oe
usbopa ghopme 3asewmarva, (3) orpaHudemba c100600e 00pehusaroa caopicurne mecmamenma
u (4) orpanuuema cr0600e onozusa. Tume je nepuHrCcaHa CTPYKTypa CUCTEMATHKE: CBaKa O]l
OBHUX KJIacH(MKALMOHUX Tpyla MpeacTaB/ba 3aceOHy riaBy JUcCEpTaluje, Y OKBUPY Koje ce
M3JI2Xy CBa OrPaHMYCH-a BE3aHa 33 JATH KOHCTHTYTHBHE EIEMEHT C000/1¢ 3aBelTarma. -

(1) Orpanndema croboode cauurbagara 3a6ewimarsa Ce€ OJHOCE Ha MaTepHjaHO-
MpaBHE MPETIOCTABKE MYHOBAXKHOT 3aBEUITAJHOT pacIoliarama, Koje MmoapazymMeBa MocCTojame

TECTAMCHTAPHC CIIOCOOHOCTH Juna KOje SaBeH_ITajHO pacinoJiaxe, I'II/Ija. nocjicama BOJba MOpa

2 Kre& — Pavi¢, Komentar Zakona o nasljedivanju, Komentar pravnih propisa (Zagreb, 1964). ctp.
186.
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6UTH CI060IHA, 030M/bHA M HEYCIOBJbEHA, Ja OM OWiIa IPABHO PEICBAHTHA,>2 IPH dYeMy
030MJBHO M3jaBJhEHA BOJHA IOJIpa3yMeBa IMOCTOjarhe HAMEPE 3aBEIITA0NA CAYMHH TECTAMEHT
(animus testandi). TectameHTapHa CHOCOOHOCT M BOJba OCTaBHOLIA Cy 3aTO Yy3€TH Kao
KPUTEPHjyMH 3a KJIacCH(PHUKALK]jy OTpaHHUEeHa CI1000/1e CaunbaBamba 3aBelTama.

(2) Orpannuema cro600e uzbopa gopme 3asewimarba aHaTU3WPaAHA Cy Ca acCMeEKTa
o0nMKa 3aBemTama KOja 3aKOHOJABall CTaBjba HA paclojarame 3aBEIlTaoly, Kao u
KOHCTUTYTUBHUX eJIeMeHaTa (opMe KOHKPETHOT OOJIMKAa 3aBeIlTama KOjU OIpeaebyjy
(dbopmasHOTIpaBHE TPaHUIIE CII000/1€ TECTUPAbA.

(3) Orpannuema crob600e oodpehusarwa caopaicune 3aseumarsd TMOCMAaTpajy ce ca
acreKkTa JOMYIITEHE CaJlp’KUHE 3aBELITajHUX pacrojiarama Koja ce KOHKperusyjy. I[lpema
CBOjOj TPUPOAM, 3aBEIITajHA pacrojiaramba MOTY OUTH UMOBUHCKA W HEUMOBUHCKA; Ca
HACNIeOHONPABHUM UTU OPYUM NPAGHUM 0ejcm60M.213 CBa 3aBemTajHa pacrojiarama ce,
najbe, ¢ 003MPOM Ha MPHPOY MOTY pa3BpCTaTH Ha OHA KOja YMHE MAaTEpUjAIHY CaIpKUHY
3aBelITama (0JHOCE Ce Ha PacrojeNly 3a0CTaBIITHHE, MOCPEIHO WIIH HETIOCPEIHO), OHA Koja
yuHe (opMaTHy CaapKUHY 3aBemTama (oapeade o W3BpIICHY 3aBellTama), ¥ OHa Koja
cnaaajy y ,,ocraie oz[pez[6e.“214

C 003upoM Ha YMILCHMIY Ja Cy 3aBeIlITajHa pacrojiaramkba Koja YWHE CaIpKUHY
3aBelITama MPETSKHO HACIEIHOTPABHE MPHUPOJIC U KIMOBHHCKOT KapakTepa, OBa 3aBelITajHa
pacroiarama CMO OKBATM(PHKOBAIM Ka0o munuuHa, HE yMamwyjyhu 3Ha4yaj OCTalMX BUIOBA
pacrioiaratba HEMMOBHHCKOT HJIM HEHACJIETHOT Kapakrepa Kao Moryhux eiemeHara
Calp)KMHE 3aBelITama. 3aTO CMO KIacHpHKAIMjy OTpaHHuema Ccioboae oapehuBama
caJlp)KUHE 3aBeITamka BE3aJIM 32 OBY KaTeropujy JOIMYIITCHE caapuHe TectameHTa. CBa Ta
OTpaHWYCHa Pa3BpPCTaIM CMO Ha: (2) OrpaHHYEeHa ¢ 003UPOM Ha npedmem pacrioyiarama; 0)
OTpaHHYCHA y no2iedy UMeHosara HacieoHuka (YHUBEP3aTHUX CyKIecopa) U odpehusarba
necamapa u Opyeux CuHeyiapHux cykyecopa, (B) OTpaHHYCHA 6€3aHA 3d MOOAIUMEne
UX0802 NOCcMasbarba (MOCTaBJbAkbE YCIIOBA MIIM POKA y TIOTJICAY CTUIakha WK MPECTaHKa
CBOjCTBAa HACJICJIHMKA WU Jierarapa, oapehuame cyncruryra u ontepeheme Hamorom; (1)
OrpaHUYEHa Koja ce 0JIHOCe Ha MOTYhHOCT pazbawmurverva nacieonuxa, (I)) orpanndema y

noznedy obuma pacnoniazarba AIMOBUHOM 3a CIIy4aj CMPTH.

12 Byu: J1. Kusojunosuh, Hesaownocm sasewmarsa (dokmopcka oucepmayuja) (Kparyjesar, 2003),
cTp. 24-27.
213 (ApTih, 2009), ctp.237; (Markovi¢, 1981), ctp. 240, 241.
2% Bya: (Antié, 2009), crp. 237, 238.
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(4) Orpannuema cr0b600e onosuea mecmamenma Be3aHa Cy 3a MOCICHABU
KOHCTUTYTHUBHU €JIeMEHT AeuHunMje cioboe 3aBemTama. HecriopHo je aa oapenda kojom
ce OMO3MBa paHMje CAYMILEH TECTAMEHT MOXKE YMHUTH CAAPKHHY 3aBEIITama, y CIy4ajy
¢dopmaiHOT OmoO3MBa 3aBemTama. MelyTum, Kako 3akoHOAABall He HpomwHcyje (dopmaiiHe
MPETIOCTBAKE KAao YCIOB IIYHOBXXHOTI OITIO3MBA, OIO3MB CE€ MOXE W3BPIIUTH U
HedopMallaHUM TyTeM (YHUINTEHEM paHUjer TeCTaMEHTa MM pacloyiarambeM JIeTHPaHUM
npeameroM). [lomTo omo3uB TecramMeHTa mpeacTaBiba MocedaH BU pacroyiarama 3a CiIydaj
CMpPTH, KOJUM OH CTaBJba BaH CHAare CBOj paHHje CauMibE€H MMYHOBa)KHU Tecramenr, IIPaBo
OTIO3MBA je CYIITHHCKH EIEMEHAT 3aBElITAYeoBe CI00O0C TECTHPama,” Y Kako CMO HAIPes
o6jacannu. M3 oBUX paziora o mpaBy Ha OMO3WB TECTAMEHTA, Ka0 U O HErOBOM 3HAYajy 3a
OCTBapem-€ 3aBENITajHE cI0001e, Tpeba TOBOPUTH Y OKBUPY CAMOCTATHE IIEJIMHE AUCEpTaInje
WU OJIMax y3 OTpaHHuea CI000/€ cadnmbaBama TECTAMEHTa, C KOJOM je 10 3Hadajy
U3jeTHauEH.

Orpannuema cr10600e onoszusa 3agewmarba TIpow3wiasze W3 ypehewma mpaBa Ha
OTIO3WB: 3aKOHCKMX YCIIOBa 3a ITYHOB)XHOCT OIO3MBA, JOMYIITCHHX HAadyWHA OIO3WBa W
HUXOBOT JIejCTBA, T€ KOJ& JICJCTBO MMa OIO3HMB OMO3WBA. TO W HUCY OTpaHUYEHA y MPABOM
cMHUCTy peur, Beh ce y OUTH paau o yTUIajy OTI03MBa Ha TPaHHUIIE 3aBeITajHe ci1o00/e, ma ce
y TOM CMHCIy cli000Ja OTO3MBa W pa3Marpa. JEOMHO HEMOCPEIHO OTpaHUYCH-E IpaBa Ha
OTIO3MB 3aBElITama j¢ HEeMOTYhHOCT OJIpUIlamka 01 OBOT IpaBa.

On ycBOjeHe cHCTEMaTHKE YYHEbCHA CY M3BECHA OJICTYIIama, Be3aHa 3a HY)KHHU JIe0 U
YroBOpHO HaciehuBame. M3marame 0 HY)KHOM Jielly M3/IBOjEHO je y 3aceOHy, MeTy TjaBy
JHcepTalyje, Hako Mo MPUPOAM MpPUIIaJa OTpaHUYCHUMa cI000Je onpehuBama caapKuHe
TectaMeHTa (Koja ce obpalyyjy y Tpehoj riiaBm), jep ce Hy>)KHHM JIeJIOM OorpaHuYaBa cjio0oja
3aBelITaola y Morjieay oOuMa pacroJliaramka 3a0CTaBIITUHOM. TO je y4umeHO 300T 3Havaja
Koje HYXHO HaciehuBame MMa y onpehuBamy TpaHHUIa clI000Jie TECTUpama Kao HEHO
HAJHETNOCPEIHU]e OTrpaHUYCeHEe KOje je YCTAaHOBJbEHO Yy IUJbY OYyBama (3allTUTE)
MOPOJIMYHOT Kapakrepa HaclehuBama.

Wznarame 0 HacjaeIHONpaBHMM YroBOpHMMa H3/BOJEHO je y 3aceOHy, LIECTy TJaBy
aMcepTalyje, Majia 1o CBOjoj IPUPOJM IMOjeJMHU YrOBOPH M3 OBE KaTeropuje, Kao INTO je
yroBOp 0 HaciehuBamwy, MOTY NPECTaBIbATH 3HAUAJHO OIPaHUUEHE CI1000/1e TeCTHpama 300T
cBor Be3yjyher kapakTrepa W HadeJIHE HEONO3UMBOCTU. /[Ipyre BpcTe HacieIHONPaBHUX

yroBopa MMajy mak a(upMaTUBHO JI€JCTBO Ha OBY cio0oay. OBO oJCTymame O]l yCBOjeHE

215 (Byphesuh, 2011), ctp. 195.
218 (Leipold, 2002a), ctp. 113.
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CHCTEMAaTHKE YUMEHCHO je U3 JiBa pa3iora. [IpBu je pa3iior NpeTeHO TEXHUYKOT KapaKkrepa —
u3Jaramke O TECTAMEHTAapHOM pacrojaramby HWMOBHHOM Omio Ou Beh y modeTHUM
MOTJIaBJbMa TPEKHHYTO HEONXOJHO TMOTPEOHMM 00jallllbeleM OJJMKa yroBopa o
HaciehuBamy M HETOBOT JIjCTBA Ha €000y 3aBemTama. J[pyro, ocramu HaclieJHOIIPaBHU
YroBOpH Mopaiu Ou OuTH mpenMeT 3aceOHe aHaim3e, ¢ O003MPOM Ja HE IPENCTaBIbAjy
OTpPaHHWYCHE Yy peau3allijd CJI000JIe 3aBEHITAJHOT pacrojiarama, Beh JOMpHHOCE HEHOM
eKcTeH3uBHUpamwy. Takolhe, y WH3BpIIEHUM 3aKOHOJAaBHUM pedopMaMa H CcXBaTambuMa
rpahaHcKkonpaBHUX TeopeTHyapa CBE BUIIE CE MpHUaje 3Ha4a] yrOBOPHOM HaclehuBamy Kao
BUJIy HCII0JbaBakha ayTOHOMHU]E BOJbE MPHUIMKOM pacrioyiarara IMOBHHOM MOItis causa, 36or
Yera OBM WHCTPYMEHTH OOJIMKOBaWa HACIICJHONPABHUX TOCIEAUIA CMPTH HEKOT JIUIA

3aBpelyyjy 3aceOHy aHanu3y.
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I'maBa gpyra
OTPAHUYEILE CJIOBOJE CAYUIHbABAIBA 3ABEILITAIBA

. YTULHAJ 3ABELITAJHE CITIOCOBHOCTH HA CJIOBOAY
CAYMIbABAIbA 3ABEHITAIBA

1. 3ABENITAJHA CITOCOBHOCT KAO INTPABHU MHCTUTYT - [10JAM U HACTAHAK

Cnocobnoct Tectupama (factio testamenti activa) mpencraBiba MaTepujaionpaBHY
MPETIOCTAaBKY 32 HACTaHAK ITYHOBAXXHOT 3aBEINTama W JETEPMHUHHUIIEC KPYT JIMIA aKTUBHO
JETUTUMHUCAHUX 3a CauyWibaBambe€ 3aBelliTama, ojapehyjyhu y 3Ha4yajHO] MEpU M TpaHUIIES
cnoboje Tectupama. [IpaBHa TeHe3a 3aBeliTajHe CocOOHOCTH Be3yje Ce HacTaHak clio0ojie
TeCTHpamka Kao €eMaHalhje TMpPUBATHONPABHE AayTOHOMHJE, Y YHJO] OCHOBU j€
CBOJUHCKOTIpABHO OBamtheme pacronaramba IMOBHHOM. Ca TIpH3HAKEM MPHUBAaTHE CBOJUHE,
CBOJUHCKOIIPAaBHO oOBJamniheme pacrosarama OWIO je, MPBEHCTBEHO, IMPHU3HATO y CBPXY
nmpoMeTama jJo0apa 3a KHWBOTA, a TIOTOM M 3a ClIy4a] CMPTH. ¥ THM CMHCIY, CITIOCOOHOCT
TeCTUpama Be3yje Ce 3a MPaBHU CYOjEKTUBHUTET HEKOT JIMIA, TC€ j€ y Pa3JIuYUTHUM eTerama
JIPYIITBEHOT pa3Boja U JIOMalllaj 3aBeIITajHEe CIIOCOOHOCTH 3aBHUCHO OJ APYIITBEHOT ypehema
U TPaBHOMOJUTHYKHX IIUJbEBA KOJUMA C€ TEXKUIIO.

[IpaBusio nma je ,,cHOCOOHOCT MPaBHWIIO, @ HECIOCOOHOCT M3Y3eTak®, HHUjEe OJIYBEK
BOXMIO y TecTameHTapHoM mpaBy.”’’ Kako je mpaBHa CrocoGHOCT MPBOGUTHO Omiia
MpUBHIIETHja caMo ojpelheHuX KaTeropuja Juia, U, MpaBo TeCTUpama OMIIO je OrpaHUYeHO Ha
OHE KOju Cy HCIyHaBaiu craTycHe ycioe (Status liberalis, status civitatis, status familiae),
T€ Cy [0 TOM OCHOBY MHOTa JHIla Omia oHemMoryheHa 1a 3aBEHITajHO PAcMoaxKy CBOjOM
umoBuHOM. OcnukaBajyhu 3Hauaj ¢opmMain3Ma y PUMCKOM IIpaBy KOJjU C€ OIJIefao y
cBe4aHo] GopMH TECTAMEHTAa, U TeCTaMEHTapHa CIIOCOOHOCT je MPEBACXOJHO OMiia MmouMaHa
dbopmamuctruku. [lox 3aBemrajHomM crocoOHomthy moapasymeBana ce CHOCOOHOCT 3a
camMocCTajgHO (JINYHO) CaunibaBabe TECTAMEHTA Kao (hOPMAaITHOT aKTa, IITO j€ MPETIOCTaBIhaIo
MoceloBamke OAroBapajyhux TelecHUX KpaiuTeTa (Topen ncuxmaknx).”*® 360r oBaksor
HAaYMHA T[OMMama TeCcTAMEHTapHe CHOCOOHOCTH, muna ca oxapeheHuM GU3NIKUM

HCOoJOCTamuMa (FJ'IYBa, CJICIIA, HeMa) ouna Cy JIMHOICHa MOI"y'hHOCTI/I CcauumbaBamka

217 K. M. Tlepuh, Cneyujannu oeo I'pahanckoz npasa, Hacieono npaso (Beorpax: 1923), crp. 29.
218 g Markovi¢, ,,Odnos testamentalne prema pravnoj i poslovnoj sposobnosti®, Zbornik radova
Pravnog fakulteta u Nisu, 13 (1974), ctp. 1601 161.
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tectamenta.’’’ Ca pasBojeM CyGjeKTHBHCTHYKOr IOTMATCKOT IPHCTYIA 3aBEIITajHOM
HaciehuBamy, KOjU je YCIOBHO M TPH3HABAKE JaBHUX TECTaMEHTapHHUX (DOPMH, CTPOTO
(dbopMaMCTHYKa KOIICTIIIHja 3aBeIITajHe CIOCOOHOCTH OMBA TOTHCHYTA MaTE€PHjaTHOIIPABHUM
CXBaTambEeM CIIOCOOHOCTH TecTHpama. [IpeMa OBOM cxBaramy, 3aBEHITajHAa CIHOCOOHOCT ce
ovMaia Kao CIOCOOHOCT TICHXHYH 3PEJIOT M MEHTAJIHO CIIOCOOHOT JIMIIA J]a W3jaBH MPABHO
peNieBaHTHY BOJbY 33 CauMbaBame TECTAMEHTa, HE MojapasyMmeBajyhu, HYy)KHO, U (QopMaIHy
CIOCOBHOCT KOja ce THYe MOryHHOCTH CaMOCTAIIHOT CAYHE-aBakha 3aBEIITArbA, 220

VY pUMCKOM TIpaBy, 3aBelITajHa CIIOCOOHOCT MPHU3HABaIa CE MAJIOJICTHUM JIMITUMA OJT
YeTpHAeCT roauHa (MINOres), YKOJIMKO Cy OCEI0BAIH MMPABHO PEJICBAHTHY BOJbY. Y MEPUOY
Cpelmer BeKa, MUTambe IPaHMLA 3aBEUITajHE CIOCOOHOCTH OWJIO je pa3iNyurTO PEryJIMCaHo C
0031pOM Ha TOJI 3aBEIITaolla, Kao U MpeaMeT pacnosarama. OTyaa, y ¢paHIlycKOM mpaBy,
MaJIoJIeTHA JIMI[A, HA4YeTHO, HUCY MOTJIa 3aBEIITajHO pacrojiaraTé (Ipu 4emy Cy MYIIKapIu
CTHIIaIM TTYHOJETCTBO Ca TETHAeCT, a >KCHE ca JBAHASCT TOJIHWHA), OCUM Yy IIOjeJANHUM
nenosuma @panmycke (y Ilapu3y), rae cy MOIJM TeCTaMEHTapHO pacmojaraTH camo
MOKPETHUM CTBapuma. Y cpeameBeKoBHOj CpOuju, MalOJIETHHIIMMA C€ MPHU3HABAJIO MPABO
TecTHpama (MyIIKapiuMa ca HaBpPIICHWX YETPHAeCT TOJMHA, a >KeHama ca HaBPUICHHUX
,I[BaHaeCT).221

IIpema Cprickom rpallaHCKOM 3aKOHHUKY, TECTaMEHTapHa CIOCOOHOCT ce CTHIaja ca
MEeTHAECT TOJIMHA, 1A Cy 3aBENITajHO HECTIOCOOHA OrIa MaJioJIeTHA JIMIIA UCTIOJT OBE CTAPOCHE
rpannie.’” Kpyr nia HecrocoGHIX 32 CAUNbaBarbe TECTAMEHTA OUO je IIHPOKO MOCTABIBEH.
3aBemTajHO HECIOCOOHMM CMaTpaHa Cy JiMIa Koja cy Ouna HecmocoOHa 3a pacyhuBame
(,,Kk0Jju pazyma U BOJb€ Hema‘‘), JaKie, AYIMIEBHO O0OeJear ca KojuMa Cy yrmoJaoOsbeHa Juia
KOja Cy 360T PaCHITHHYKOT [OHAIIAka CTABJbAHA I0J] CTAPATeIbCTBO (T3B. ,,pactmkyhe®).’?
JlyiieBHO 000JIe) I CMaTpaHU Cy CIIOCOOHHM Jia TECTHPAjy Y T3B ,,CBETIUM TPEHYIIUMA", aju
je Ha XOHOPHCAHOM OWJIO Ja TOKAXKE A je TECTAMCHT CAaudibeH y TAKBHM MOMEHTHMA.’2!
3aBelTajHO HECIIOCOOHUM Cy CMAaTpaHH U OHU KOjU 300T TEJIECHUX HeIocTaTaka HUCY Ouia
CIIOCOOHHM J1a M3jaBe CBOjy BOJbY (Cjema U TIIyBOHEMA JIMIA), YKOJIMKO HUCY OUITU CIIOCOOHU

Ja C€ 3HaluMma cnopa3yMeBajy. M3 oBakBOr 3aKOHCKOT peuicwkma Npousjiasu na je 3a BpEMEC

KpasmeBune CpbOuje mommame 3aBelITajHe CHOCOOHOCTH Omino Qopmanuctuyko. IloceOna

29 (Markovié, 1974), ctp. 161.
220 (Markovié, 1981), crp. 237.
221 Ipidem.
22 Yn, 427. T'pahanckor 3axomuka 3a Kpamesune CpGujy, y ,.'pahancku 3axomnk (oGjammen
omrykama Kacaronor cyna y beorpan)“, W. . IlerkoBuh, beorpan, 1939.
228 (Tlepuh, 1923), ctp. 30-32.
224 |bidem.
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OrpaHUYeHa y TOTJIely HauuHa U 00MMa 3aBEITajHOT pacrlorama MMOBUHOM BaXKHJIA Cy 3a
apxujepeje, NOK je MOHacuMa Omia oxys3era CIlOCOOHOCT TecTupama.”” (CBa ocTana Juna

226
,,OWJIO MYIIIKA WJIM KEHCKA'* MOTJIa Cy CauMbaBaT TECTaMEHT"".

2. JIOMAIIA] 3ABEIUITAJHE CIIOCOBHOCTH - TPAHULE 3ABELITAJHE CJIOBOJE

[Tomazehu o mpaBHOT CYOjEeKTHBUTETA KAO MPETIIOCTABKE 3a MPU3HABAKE 3aBEIITAjHE
U TIOCIIOBHE CIIOCOOHOCTH HEKOM JIMILy, KOMITApaTHBHA aHaJlN3a OBUX MHCTHUTYTa HY)KHA je
npuiInKoM onpehuBama TpaBHE NPUPOAE W CaIp)KUHE CIIOCOOHOCTH TECTUPama Yy IHIBY
onpehuBama HEHOr MPABHOT JoMalliaja. ¥ TOM CMHCIY, YTBphUBame IpaHulla CIOCOOHOCTH
TECTHpama HCTOBPEMEHO je y KOpelaluju ca JePHHHCAEeM Olcera MMOBHUHCKOIPABHUX
oBnamhema TecTaTopa, KOja Cy YCIOBJbEHA OCOOCHOCTMMA 3aBelITamka Kao JIMYHOT,
JI00pOYMHOT TpaBHOT mocia Mortis causa. Otyna ce y aeduHHCamy TpaHUIA 3aBEIITajHE
CIIOCOOHOCTH, KOJ€ CaMHMM TUM JETEPMHUHHILE OKBHpE ClI000Je TecThpama, Mopa mohu of

MTOJMOBHOT OJipel)erba 0BOT MHCTUTYTA | IMJba PaJI KOJETr CE OHA MPU3HA]E MMOJSTUHILY.

a) TIOJAM 1 EJIEMEHTH 3ABEIITAJHE CITIOCOBHOCTHU

HNako caBpemeHa 3aKOHOJABCTBAa HE Ne(UHHUILY H3PHUUYUTO YCTAHOBY 3aBELITAajHE
criocoGHoctn, %’ y TIPaBHOj TEOPUJU CE€ OBAj MHCTUTYT MOJMOBHO ojapelyje, U TO NBOjaKo, Y
3aBUCHOCTH JO TOra Ja JH C€ CIOCOOHOCT 3a TecTHpame mocMmarpa y (GopMaiHOM WU
MarepujarHoM cMuciy. [lox ¢popMamHuM TOjMOM 3aBelITajHE CIIOCOOHOCT TOJIpa3yMeBa ce
,»CIIOCOOHOCT 3a CaudibaBame, Memame, J0NYHhaBakbe W YKUIAKE Tj. OIMO03UBAHkE
TecTaMEHTa", WK CaMo ,.CIOCOOHOCT Jia ce TecTaMeHT cadnHu™.”> Pasinka n3mehy oBa nBa
MoJanuTeTa opMaiTHOT JeDUHKCAama 3aBEIITajHEe CIIOCOOHOCTH HHje CYIITHHCKA, Beh camo
KBaHTUTATHUBHA, jep ce y JAPYroM ciydajy moJ ,,CHocoOHOuIhy Aa ce TEeCTaMEHT CAauyuHHU‘

229

moJpa3symMeBa U CBakKa TCCTaMCHTApPHA paamba KOjOM CC TCCTAaMCHT MCHA MJIM OIIO3HBA. Ilon

22 (Bophesnh, 1903), crp. 13, 14.

226 4y, 428. T'paljarckor 3akonnka 3a Kpassesune Cpoujy.

221 R, Hausmann — G. Hohloch, Handbuch des Erbrecht (Berlin: Erich Smidt Verlag, 2010), ctp. 363.

228 Oy momahmx ayropa oBakBo cranoBmiTe 3actymajy (Blagojevié, 1983), crp. 256 (Kusojurosuh,
2003), crp. 7; H. Crojanosuh — 3. Rupuh, ,,[IpaBHA U IICHXHjaTPHjCKH ATICEKT 3aBEIITajHE CIIOCOOHOCTH®, V:
Axmyenne menoenyuje y pazeojy u npumenu egponckoe konmunenmannoz npaséa (Hum, 2010), ctp. 47: ciudHo:
(byphesuh, 2011), crp. 125; CraHoBHIITe O H3jeNHAYABARKY 3aBEHITajHE CIIOCOOHOCTH ca TPABOM Ja Ce
ITyHOBa)KaH TECTAMEHT CAauWHH (M3MEHH FIIH OI030BE) 3aCTYILUBEHO T];e ¥ y yIOpemHoIpaBHoj Teopuju, Bumm: W.
Hagena, Miinchener Kommentar zum Biirgerlichen Gesetzbuch, gt edition, Miinchen: § 2229, § 1922-2835,
crp. 1441, 1442; (Leipold, 2002), ctp. 92; (Brox, 2004), ctp. 59; “CmocoGHOCT 3a TeCTHpame je CocoOHOCT
Jla ce IyTeM IIOCIEABbE BOJbE IIYHOBXKHO pacloliaxke, OWIIO J1a ce Ha Taj HAYMH TECTAMEHT KOHCTHTYHINE HIIH
onosmBa.” S. Ferrari — G. M. Likar-Peer, Erbrecht- ein Handbuch fiir die Praxis (Wien, 2007), ctp. 141);

229 (Markovié, 1974), ctp. 160.
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MaTepHjaTHUM TOjMOM 3aBEUITajHE CIHOCOOHOCTH cMaTpa ce ,,CHOCOOHOCT HEKOT JIMIa 3a
W3jaBJbUBAGE MOCTICIHE Bosbe*. 2

CmaTtpamMo Ja je TOCTOjalbe€ MaTepujaiHe CIOCOOHOCTH TEeCTHpama OCHOBHA
MPETOCTaBKa  peaju3alije MyHOBAXHOT TECTaMEHTApHOT  pacrojiarama, OJIHOCHO,
peammsanmje cnoboge Tecthpama.’>t OTyma IpoMsIasH 1a CBaKO JHIE Koje je (hOopMAalHO
3aBEUITajHO CMOCOOHO MOpa OWTH W MaTepUjaIHO 3aBEIITAajHO CHOCOOHO (@ Cy MCIyHEHHU
CyOjeKTUBHH M 00jEKTUBHU YCIIOBH 3a CTHIIAEE 3aBelITajHe criocoObHocTr). Ca nmpyre crpaHe,
CBaKO JIMIIE KOje j€ MaTepHjaJIHO 3aBEIITajHO CIOCOOHO, HE Mopa MUMaTu M (QopMmaiHy
CIIOCOOHOCT 3a CauMIaBalb€ 3aBELUTAmkE (HIpP. HEMMCMEHO JIMIIE HE MOXKE CauuHUTH
MPUBATHU THCMEHH TECTAMEHT, alli MOXKE C€ OIpPENeNUTH 3a HEeKy OJ jaBHUX (opMu
3aBemTama). M3 Tor pasymora O6ucMo Kao mupy AeDUHHIN]Y TPUXBATHINA TIEIUIITE Ja
3aBelITajHa CIOCOOHOCT TpeACTaBsba ,,CIIOCOOHOCT HEKOT JIMIlA /1a CAaYMHH 3aBEUITamkEe Kao
aKT y MaTepHjalHOM CMHECITy, TI0J KOJUM Ce TOJpasyMeBa caMa M3jaBa IOCIELbE BOJbE, 2
unu  kpahe ,,cHOCOOHOCT HEKOT JIMIIa Ja OYHUTaBamkEeM CBOjE€ BOJHE MOXKE BasbaHO
OHOpy‘-II/ITI/I“.233

3a pasrpanuueme (hopMaTHe W MaTEpHjalIHE 3aBEIITajHE CIIOCOOHOCTH Ca acleKTa
peanuzanmje cao00/e TeCTUpama 3Ha4yajHO je Aa (OpPMaJIHO 3aBEIITajHO CIIOCOOHA JHIa
nMajy mmpy mMoryhHoct mzbopa 3aBemrajHe (opme myrem koje he manudecrtoBatu CBOjy
MOCIIEI’bY BOJBY, T€ CE€ MOTY OIPEACIHTH 32 HEKy OJ NPUBATHUX WIH jaBHUX (OPMHU
3aBenITama. huxopa ciobosia TecTHpama IMUPEr je JoMailaja y OJHOCY Ha OHa JIMIA Koja
HeMmajy (opmanny, Beh camMo MarepujaiHy CHOCOOHOCT TeCTHpama, W Koja ce€ MOry
OTIPENICTTUTH CaMoO 3a jaBHE 3aBemTajHe (opMe KOJ KOJUX je€ MOTPEeOHO HCIYHEHE CaMo
ONIITHX YCIIOBA 3a CTHIAKE 3aBelITajHe crocoOHOcTH. MHadve, pasnor yBohema jaBHHX
3aBeIlTajHUX (OPMHU jOIl Y PUMCKOM IIpaBy, yIIpaBo je OMO J1a Taj Ja ce U JUIMa Koja HUCY
CIOoCcOOHA J1a caMOCTalHO (JIMYHO) CauMHE 3aBeliTamke, OMOryhu 1a peanusyjy clodomay
TECTHpama, IITO j& YCIOBUIIO HACTAHAK 3aBEIITAjHE CIIOCOOHOCTH y MAaTEPUjAIIHOM CMHUCIY.
Haxne, MmHOXXMHOM (popMH TecTameHTa (aBopusyje ce cinobona TecTupama U omoryhasa
TECTUPAkE IITO IIUPEM KpPYTY JIMIa, a MyTeM jaBHE 3aBelITajHe (opmMe MPaKTHYHO CBUM

JUIMMa KOja Cy MaTepujajlHO 3aBelITajHO CcIocoOHa omoryhaBa ce Ja peaiusyjy OBY

cnoboy.

280 (Markovié, 1981), ctp. 237; (Gavella— Belaj, 2008), ctp. 130;
21 (Markovié, 1974), ctp. 160 i 161.

232 |hidem.

28 (Gavella — Belaj, 2008), ctp. 130;
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Kao mpermocraBka HacTaHKa IyHOBA)KHOT 3aBEUITAma, 3aBELITajHA CHOCOOHOCT
MO/Ipa3yMeBa UCIYICHE Onumux yci06a KOjU ce 3aXTeBajy KOJl CBake 3aBemTajue ¢opme, a
TO Cy: TOJWHE CTapOCTH 3aBemTaona (ommTa, 00jeKTHBHA KOMIIOHEHTa) M CIHOCOOHOCT 3a
pacyhuBame (MHOMBHIyalHa WIM CYOjeKTHBHAa KOMIIOHEHTa). 3a TojeAuHe OOJHKe
3aBeIlTakba 3aXTeBa CE UCIYHEHE 3aKOHOM IPOMUCAHUX OCEOHUX, donyHckux yenosa (na je

234
JIMIE TTHCMEHO, CIIOCOGHO [1a TOBOPH H Jp.). 2>

1) Cy0jekTHBHA KOMIIOHEHTA 3aBelITajHe CIOCOOHOCTH

(a) Cnocobrocm 3a pacyhusarse

CnocobHOocT pacyhuBama Kao cCyOjeKmusHa KOMNOHEHMA  mecmameHmapHe
CcnocobHocmu camo je y HEKOJMIWHU TpaBa Je(uHuCcaHa y 3aKOHCKOM TEKCTY, U TO KpO3
IEHO HeraTuBHO ojpeheme. 3akoHOM je 3ampaBo oipeheHo miTa ce moapa3ymMeBa TOJ
HecrocobHomhy 3a pacyljuBare, ITO Jajbe MMILIMIIEPA TECTAMEHTAPHY HECOCOGHOCT. >
[Ipema 3akony o HacnehuBamy XpBaTCKe, 3aBeITaNall je HecrnmocobaH 3a pacyhuBame
YKOJIMKO Y TOM TPEHYTKY HUje OMO y CTamy Ja CXBaTH 3HAYCHE N3jaBJbEHE MOCIIEAHE BOJBE U
ICHE TIOCIIeIUIIe WIM HUje OMO y CTamy Jia Biaja CBOjJOM BOJHOM TaKO JIa TIOCTYMA Yy CKIIaay
ca TuM 3Hamem.”® Cnuuny neuHUIIM]y 3aBEIITajHE CIOCOOHOCTH Ja0 jé U HEMadKu
3aKOHO/IaBaIl: ,,YKOJIMKO 0co0a HHje Yy CTamy Jla CXBaTHU 3Hayaj W3jaBJbEHE BOJbE, KAO HH
3Hayaj] MOCTyNaka y peaju3alju Te BOJbe 300T MeHTaTHOr mopemehaja, MeHTaaHOT
HeJIoCTaTKa Wi nopemehaja cBectu, y TOM cilydajy OHa He MOXKE CAUMHHUTHU 3aBEIITAkE, jep
je Hecroco6Ha 3a pacyhuBame”.”>’ V aycTpujckoM IpaBy, 3aBELITAJHO CIIOCOOHHM JIHIIEM
cMarpa ce CBako JIMIE KOje MOXKE Ja pa3yMe 3HAa4YeHhe M IMOCIEAUIE TECTaMEHTapHOT
pacrioyarama, 1 Jia ce TIOHaIla y CKJIaJy ¢ TUM. Y 3aKOHY Ce Mperu3upa KaTeropyja Jiuia Koja
HE MOTY 3aBEIITajHO pacIiojiaraT, YKOJIHMKO C€ JIOKaXE OJCYCTBO HbUXOBE Pa30OPHTOCTH:
JIIIEBHO GOJICCHA JIMI[A, JIMIA Ca MEHTATHHM HEJOCTATKOM M JINIA Y CTAMbY OIHjeHOCTH. >

JloBoheme y y3pouHy Be3y HECHOCOOHOCTH 3a pacyhuBame ca ojapeheHUM MeHTaTHUM

I[e(bI/H_[I/ITI/IMa WM JyHICBHUM nopeMehajHMa OIIpaBAaHO CC 3aCHHBA Ha IMPCTIIOCTAaBLU Ja CC

28 (Crojanosuh — hupuh, 2010), ctp. 47.

2% (Hagena, 2010), ctp. 1441, komentrar § 2249 BGB-a.

2% (1. 26 st. 2 Zakona o nasljedivanju Republike Hrvatske (Zakon o nasljedivanju Hrvatske (,,Narodne
novine®, br. 48/2003, 163/2003, 35/2005, 127/2013 1 33/2015).

27 Wer wegen krankhafter Storung der Geistestitigkeit, wegen Geistesschwiche oder wegen
Bewusstseinsstorung nicht in der Lage ist, die Bedeutung einer von ihm abgegebenen Willenserklarung
einzusehen und nach dieser Einsicht zu handeln, kann ein Testament nicht errichten.*; § 2229 (4) BGB-a.

238,,Wird bewiesen, dafl die Erkldrung in einem die hiefiir erforderliche Besonnenheit ausschlieenden
Zustand, wie dem einer psychischen Krankheit, einer geistigen Behinderung oder der Trunkenheit, geschehen
sei, so ist sie ungiiltig*; § 566 ABGB, Ostereich, http://www.ris.bka.gv.at, jul, 2018.
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CyMBba y HecrnocoOHOCT pacyhuBama Hajuemihe Be3yje 3a OBa cTama 3aBemraona. M3 opakse
dopmynanuje Tpousasy jJa c€ MEHTAJIHH HEIOCTaIll WM TYHIEBHO 000JbeHE HE CMaTpajy
,,alICOJYTHUM y3pOILMMa OJICYCTBa 3aBeliTajue crocobHocTu™, Beh ce camo HaBozae exempli
causa. Kao pasnor 3aBemrajue HeCHOCOOHOCTH MOTY C€ y3€TH Yy 003HMp W JIpyre NMCHUXUYKe
CMETHE KOje YTHUYy Ha CTame pa300pUTOCTH KOHKPETHOT CY0jeKTa, Kao M NMCHUXHUYKE CMETHE
IPUBPEMEHOT KapakTepa (Hip. ahekTH), yclea yTHIaja Apore Wil moKa. 2>

Nako je cmocoOHOCT 3a pacyhuBame jelaH MUPOK IM0jaM ,,9Hje je eIEMEHTE JIaKIIe
WHTYUTHUBHO OCETUTH HEro palruoOHAIHO q)OpMyJ'II/IcaTI/I“,MOH)eFOBO Npeunu3upame y
3aKOHCKMM TEKCTOBMMa CMaTpaMO BeOMa 3HAuYajHUM Ca acleKTa OCTBapuBama Cio0oje
TecTupama. Mako TmpolleHa TIOCTOjalba CHOCOOHOCTHM 3a  pacyhuBame  3axTeBa
WHIVUBUAYATUCTHYKA TPUCTYIT M TPEBACXOJHO je y JIOMEHY ICHXHJjaTPUJCKOT BEIITAYCHHa,
VHOIIICHE y 3aKOH HEKUX KOHKPETHUX Pa3jiora 3aBellTajHe HECTIOCOOHOCTH MMa MO3UTHBHY
CTpaHy 3aToO MITO OMOTryhaBa NMPHMEHY T3B. 3aKOHCKE aHAJIOTHje M THUME OJIaKIIaBa CYIy
TyMademe pasiiora TeCTaMEHTapHE HECTIOCOOHOCTH Y KOHKPETHHUM cirydajeBuma. [Ipuimmkom
n300pa Koje NMCUXUIKE CMETHE Tpeda MpomucaT Ka0 OCHOBE HECITOCOOHOCTH 3a pacyhuBame
1 Kako ux GopMynHcaTH, 3aKOHOJaBai Tpeba Ja ce OCIOHM Ha CXBaTama M JOCTHTHyha
NCUXUjaTpUjcKe Hayke. be3 HaBolema KOHKpPETHHX pasjora, ommTa (opmynaa KojoM ce
nedUHUITY eJIEMEHTH CBECTH M BOJbE OCTaBMOIA, oMoryhaBasa Ou JajeKo IMUpe TyMadewe
CyOjeKTUBHE KOMIIOHEHTE TECTaMEHTapHE HECTIOCOOHOCTH, IITO MOXKE J0BecTH 10 Beher
orpaHuvema cjao0oje 3aBemrTama. Ha Taj HaumH ce Omke ojapehuBame pasiora
HECITOCOOHOCTH 3a pacyhuBame jaBba y PUHKIM]A OUyBamba CI000C 3aBeITamba.

VY mnpaBHOj Teopuju ce crmocoOHOCT pacyhuBama Kao CyOjeKTMBHA KOMIIOHEHTA
3aBelITajHE CIIOCOOHOCTH jeaMHCTBEHO mouma. OHa mojpa3yMeBa CBECT JIMIA Jla CXBATH
NpUPOJy W TPaBHM 3Ha4ya] CBOJUX IIOCTYyNakKa, OJHOCHO CBECT HEKOI JiMIa o
MMOBHMHCKOTIPaBHUM IOCIIEIMIIaMa YYUEHUX M3jaBa BOJbe (MHTEJCKTyalHA KOMIIOHEHTA) U
CIOCOOHOCT Jla HkhHMa yrpaBJba (BOJbHA xommonenTa).”** Hecrioco6HOCT pacyhuBama Moxe
OWUTH TpajHa U IPUBPEMEHA, a Y3POILIM HECIIOCOOHOCTH 3a pacyhuBame MOy OUTH pa3IHuUTH:

NCUXUYKU nopemehaj JIMYHOCTH ycien AylieBHE OO0JIECTM WIM yMHE HEpa3BHjEHOCTH,

nopeMehaj CBECTHU YCJIC ,I[ejCTBa AJIKOXOJIa U pa3HUX TOKCHKaHATa UTH. MGDYTI/IM, AYyILICBHA

%9 (Ferrari — Likar-Peer, 2007), ctp. 141.

20 M. Miti¢, ,, Testamentarna sposobnost maloletnika®, Glasnik Advokatske komore Vojvodine, 5-6
(1969), ctp. 44.

! Bumm: T. Acanski, ,Naéini sticanja poslovne sposobnosti pojedinca, Zbornik radova Pravnog
fakulteta u Novom Sadu, 1 (1981), ctp.149; (Gavella, 2008), ctp.131; (Zivojinovié, 2003), ctp. 7-12; (Kre& —
Pavi¢, 1964), ctp.186; (Autuh — Byphesuh, 2009), ctp. 232.
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00JIECT HEKOT JIMLA WM Pa3InuuTe NMCUXO(PHU3UYKE CMETHE HE NOJpa3yMeBajy HYKHO WU
FErOBY HECIIOCOGHOCT pacyhuBama.”*? TIcuxmuke QyHKIWjE OBHX JIHIA MOTY GHTH OdyBaHE Y
JOBOJHHOj MEPH JIa Cy OHA y CTamy jaCHO pacyhuBaTh W U3Pa3uUTH MPABHO PEJICBAHTHY BOJbY
(Hmp. nMma ca JAKOIMM CTETIEHOM yMHE HEpPa3BHjEHOCTH WJIM JYIIEBHO o0oJiena Juna y
epHoOly CBETIHX TpeHyTaka).”*> Y ToMm cmuciy, yrBphHBame MOCTOjamba CIIOCOGHOCTH
pacyhuBama Kao ICHXOJIOIIKE KaTeropuje mpeacraBsba questio facti, mro 3Haum ma ce y
CBAaKOM KOHKPETHOM CIly4ajy Mopa YyTBpHUBUTH cTamke CBECTH CyOjeKkTa W MoryhHOCT
pasyMHe OIleHEe MoCIeInIIa MPeTy3uMaHuX pamby, yBakaBajyhu cBe peieBaHTHE OKOJIHOCTH.
Nako je cy0jekTHBHA KOMIIOHEHTA 3aBEIITajHE CIIOCOOHOCTH IMpUMapHa U CaMUM TUM
ce 3aXTeBa WHMBHIYATHCTUYKH MPHUCTYII CBAKOM KOHKPETHOM CITy4ajy, CaBPEMEHU NpPaBHU
CHUCTEMH Cy C€ OIPEESIIHIIA 32 OIIITH KOHIIENT 3aBElITajHe CIIOCOOHOCTH, Koja ce onapehyje
npemMa (UKCHO Je(pMHUCAHO] CTAPOCHO] 100U, Kao TJIaBHOM KpuTepujyMy. OBy KOHIEMHIH]Y
ciequ U nomahm 3akoHonaBall, 00jekTHBH3Upajyhu Cy0jeKTHBHY KOMIIOHEHTY 3aBeIITajHe
CcrocoOHOCTH Ha HA4YMH J1a ojjpel)yje Momy CTapoCHY TPaHUILY 3a KOJy C€ BE3yje MPETIOCTaBKa
MOCTOjama MOTPEOHOT HUBOA CIIOCOOHOCTH 3a pacyhuBame. [lakiie, 3a nuile Koje je HaBPIITUIO
15. roguHa )XKMBOTA BakK 000pPHBA MPETIIOCTABKA J1a j€ 3aBEIITajHO CIIOCOOHO, MO YCIOBOM
Jla HUJje TIOTIYHO JIMIIEHO MOCJIOBHE CITOCOOHOCTH MPABHOCHAKHOM CYACKOM OJJTYKOM 300T
HECITOCOOHOCTH 3a pacyl)I/IB:/,lH,e.244 VYV cinydajy ma TakBa CyACKa OJUTyKa IOCTOJH, BaKH
o0opuBa TPETHOCTaBKa Ja je 3aBemTanan OWo HecmocoOaH 3a pacyhuBame y BpeMe
CaunIbaBamba 3aBEINTARA M4 3aTO U 3aBElITajHO Hecrocoban.’*® OpakaB 3aKOHOZABHH
MPUCTYIl TOBOPW Yy TPWIOT IMOMMAama 3aBEIITajHE CIIOCOOHOCTH Kao IOJBPCTE IOCIOBHE
CrocoOHOCTH, T/I€ je TJIaBHA Tayka HHUXOBOT pa3rpaHuyemha y Je(OUHUCAHO] T0K0] CTaApOCHO]

I'paHHLU.

(b)Lucida intervalla

TecTameHT KOjU CauyMHM JIUIIE KOj€ j€ MOTIIYHO JIMIICHO ITOCJIOBHE CIIOCOOHOCTH y
CTamy NpUBpPEMEHE CIIOCOOHOCTH 3a pacyhuBame Tj. cBeTyinuM TpeHynuma (lucida intervalla),
Hehe OuTH myHoBakaH. OBAaKBO CTAaHOBUILTE MPETEXKHO je y HAIlloj IPABHO] TEOPHUJH, MpemMa

KOMC U KaJla 3aBCHITalkbC CaUMHU AYHICBHU 00JIECHUK Yy CBCTJIIMM TpCHYHHMaA, 0e3 0631/Ipa Ja

2 [pumkoM YTBphHBama MOCTOjamba CIIOCOOHOCTH 3a pacyluBame mmia ca mopemehajeM MeHTamHAX
AKTUBHOCTH, WIIM yCJIeIl MEHTaJHe ClIa0oCTH, Kao u mopeMehaja CBECTH, yBEK ce TONla3d O]l TOra 1a U je
HCKJbydIeHa MOTYRHOCT CIIOGOMHOT OMTydMBamk-a 3aBeliTaona y KOHKpeTHoj curyaundju (Hagena, 2010), crp.
1447.

3 |bidem, (Kre& — Pavié , 1964), ctp.187.

Bumn mpecyny OxpyxHor cyma y Bameny, k. 1161/2004(1) ox 30.08.2004. romune
http://www.poslovnibiro.rs/files/File/SUDKSA PRAKSA/3.1.3.%20NASLEDNO%20PRAVO.pdf

% (Kret — Pavi¢, 1964), ctp. 187.
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JM je 6UO JIMIIEH MOCIOBHE CIIOCOOHOCTH HIIM He, 3aBeIITambe je HumTaBo.*® Ompasarme ce
IMpoHaJIa3h 'y CUTYPHOCTH IIPABHOI" l'[pOMGTEl,M7 Mala MMa U CYHNpOTHHUX TJICAuIITA, IIpCMa
KojuMa Tpeba cMaTpaTH Jla IyIIeBHU OOJIECHHUK Y BpeMe CBETIUX TPEHyTaKa MMa 3aBeIITajHy
CIIOCOOHOCT YKOJIMKO C€ BEIITAYeHhEM YCTAHOBH JIa je Y THM TPEHYIIMMa OMO CrocoOaH 3a
pacybhuame.’”® Tlpukionmmm 6HCMO Ce CXBaTamy Ja 3aBEIITA0YEBY CIIOCOOHOCT 3a
pacyhuBame Tpeba IEHHUTH Y CBAKOM KOHKPETHOM CIIydajy, MpeMa TPEHYTKY CaudibaBamba
3aBelITama, T€ OMOTYNUTH TyIIEBHO 000JICINM JIMITUMA JIa pealTu3yjy CBOjy HOCIEIbY BOJBY,
YKOJIMKO C€ Y YTBPJHM Jia je OHa MPaBHO PEJIEeBaHTHA, OAHOCHO JIa je JIUIE y CTamy /1a CXBATH
CTBApHM W NIPaBHM 3Haua] akTa TecTupama. CBakome je YCTaBOM rapaHtoBaHa ciio0oja
3aBelITama y CKJIaay ca 3aKOHOM, Ma Tpeba OMOTYhUTH M JTUIIUMA ca TYIIEBHUM CMETHaMa
Jla TEeCTAaMEHTapHO pacroJiaxy, y TrpaHullamMa cBoje cio0oaHe BoJbe. (CBako CyMpOTHO
TJIEUINTE, TI0 HallleM MULUBEHY, UMaJlo OU JUCKPUMHMHALIMOHHU KapaTKep, jep ce AYLIEBHO
OojecHa JMIIa Kao W JIMLIA ca APYrUM MEHTaTHUM JedeKkTuMa MapruHaliuiyjy U He
ocMaTpajy Kao paBHOIIPaBHU YWIAHOBH JPYIITBA U YIECHUIIM NTPABHOT IPOMETA.

Kako je peneBanTan mMomeHaT yTBphuBama IMOCTOjama CIIOCOOHOCTH pacyhuBama
3aBelITaola TPEHYTaK CayribaBama 3aBelITama (OJHOCHO M3MEHE WM OT03WBa), HAKHAJIHU
ryouTaK crmocoOHOCTH 3a pacyhuBame HE yTHUe Ha MMyHOBA)XXHOCT Beh caunmbeHOT 3aBeliTama,
Kao IITO HM HAaKHAJHO CTHIAkEe CIOCOOHOCTH 3a pacyhuBame HE JOBOAU JIO HEroBe

KOHBaJ'II/I,HaI_[I/Ije.249

2) OO0jekTHBHA KOMIIOHEHTA 3aBelITajHe CIIOCOOHOCTH

OnpehuBame crapocHe A00M 3aBemTaona Kao 00jeKTHUBHE KOMITOHEHTE 3aBEINTajHE
CIOCOOHOCTH KJbYYHO je Yy AeduHHUCABY HEHOT JoMalllaja ¥ yTHIlaja Ha TpaHule CiIo0oe
TECTHpama, U Ka0 TaKBO OINPENIE/bCHO je BJIahajyhuM 3aKOHOJaBHUM IPUCTYIIOM Yy CBaKOM
npaBHOM cuctemy. [Ipen 3akoHOIaBIEM je BeoMa KOMJICKCAH 3aJaTak 3aTo IITO KOJ
TECTAMEHTAPHOT paroJiaramka HUje JOMYIITEHO 3aKOHCKO 3acTymame, a opeuBame BUCOKE
CTapOCHE TPAHUIIE 3 CTUIAE TECTAMEHTAPHE CIIOCOOHOCTH MOKE HEOTIPABIaHO OTPAaHHYUTH

rapaHTOBaHY CJ'I060I[y 3aBCIITamba.

28 By (Amtih — Bammmosarn, 1996), crp. 311;  (Mitié, 1969), crp. 45; (Zankl, 2008), ctp.38;
[Nojenuuu ayTopy HCTUYY 1a y CIydajy HOTIYHOT JIMIICHA MOCIOBHE CIOCOOHOCTH, TAKBO JIMIE HEMa MPaBHO
peJIeBaHTHY BOJBY, M Jla c€ HE MOXKE JIOKa3UBATH CYNOPTHO YKOJIUKO j€ 3aBCIITAlE CAuHIEeHO Y IEPUOAY
cBerux Tpenyraka, H. (Crojanouh — hupuh 2010), cp. 57,

27 A. Gams, Uvod u gradansko pravo, Beograd, 1988, crp. 100.

28 (Kreg — Pavié , 1964), ctp. 187.

9 (Anti¢, 1983), ctp. 308; (Gavella, 2008), ctp. 131, fusnota. 22. M3y3erax je npeasuhen y wi. 80. cr.
2. 3akoHa o Hacnehusamy PC.
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Kako ce yrBphuBameM 10Wm€ TpaHHIC 3aBEIITajHE CIOCOOHOCTH O0O0jeKTUBH3UPA
Cy0jeKTHBHAa KOMIIOHEHTA 3aBELITajHE CIIOCOOHOCTH, MPOOJIEM HACTaje y MPOIEHU CTApOCHE
no0u Koja MpEeTHnocTaBjba MOCTajabe OJroBapajyher cremeHa crocoOHOCTH 3a pacyhuBame,
Kako OM ce UCITYHWJIM KPUTEPHjyMH MaTepHjajiHe MyHOBAKHOCTHU 3aBemTama. OBaj mpoodiem
ce MOCeOHO KOHKPETH3yje Kpo3 pa3Marpame OINPaBIAHOCTH IPU3HABamka 3aBCIITajHE
CIOCOOHOCTH MaJIOJIETHUM JIUIMMa oipel)eHor y3pacra.

VY ymnopemHoM IpaBy ce pa3iiUKyjy TpH KOHICNIHUjEe HOPMHUpPama 3aBELITAjHE
CIIOCOOHOCTH: KOHIIEMIIMja OTpaHWYEHE TEeCTaMEHTapHE CIOCOOHOCTH MAaJoJIeTHUKA,
KOHIIEMIIMja TpHU3HaBamba MOTIYHE TECTAMEHTApHE CIOCOOHOCTH  MAJIOJICTHUIIMMA,
KOHIICTIIIMja KOja HE TpH3HAje 3aBeHITajHy CHOCOOHOCT MAaJIOJETHUM JuluMa, Beh

. . 2
W3je/[HAYABA 3aBEIUTA]HY U TOCIOBHY CIIOcoGHOCT. 2

(5)KOH1/;el’l1/;uja ocpanuderne 3aeemmajHe CNOCOOHOCMU MAIOJIEMHUKA

MoganmuTer HOpMHUpama OTpPaHMYEHE 3aBEHITajHE CIIOCOOHOCTH MAJIOJICTHUX JIUIA
KOjH CaMUM THM TOJIpa3yMeBa 1 MOTYNHOCT H-€HOT CTETICHOBama, IPEOBIIalaBa y YIOPEIHOM
3aKOHO/IaBCTBY (y HEMAYKOM, ayCTpHjCcKOM, (paHIlyCKOoM, MaljapckoM MpaBy). Y CBaKOM OJ
OBUX IMPaBHUX CHUCTEMa MOTIMYyHA 3aBEIITajHa CIIOCOOHOCT C€ CTHUYE MYHOJETCTBOM, JIOK j&
JIOFha TPAaHMIIA 3aBEIITajHE CIIOCOOHOCTH Pa3IMUUTO oJpeleHa W orpaHWYeHA Ha Pa3IHUNTe
HauuHe ((hopMOM 3aBelITama, MPEIMETOM I 0OMMOM pacnonaraﬁaa).251

Y aycTpWjckOM H HEMayKoM TMpaBy 3aBelITajHAa CHOCOOHOCT MalIOJICTHHKA
OTpaHUYCHA je 8pcmama 3aseuwimarba TYTeM KOJUX OHU MOTY IYHOB2)KHO pacriojiaraté 3a
cllydaj CMPTH, INPH YEeMy je JIOHha CTapoCHa TIpaHUIla 3aBEITajHO CIOCOOHOTr JMIa y
aYCTPHjCKOM IIPaBy YETPHAECT, > @ y HEMAYKOM IIIECHAECT TOAMHA. *>

Kako je oOjekTMBHA KOMIIOHETa 3aBEITajHE CHOCOOHOCTH JEeTepMUHAHTa Koja
omnpenesbyje Kpyr JMIa Koja MOTY TECTaMEHTApHO paclojiaraTtd, MPOIUCHBAKBEM HUKE
TpaHUIIC 33 CTHIAKkE 3aBEIITajHE CIOCOOHOCTH TpOIIUpyje ce clioboaa Ja ce CayrHU
3aBElITalkbe Kao OCHOBHA MPETIOCTaBKa Yy pealu3aluju ciiodoae Tectupama. Huke
MIOCTaBJbEHA JIOKA CTApPOCHA I'paHMIla 3aBELITajHE CIIOCOOHOCTH y OJHOCY Ha OHY Koja je

IpoIrCaHa 3a CTULAKE MMOCIIOBHE CHOCO6HOCTI/I, HMa YTCMCJbCHEC Y NOKTPUHAPHOM CXBATalby

Ja je CaunbaBakbC 3aBCUITAbA MAKC 3aXTCBAH IIOCA0 O[] IIPAaBHUX ITIOCIIOBA inter ViVOS, TakKo

20 Bynu: T. Byphuh, ,,Hekn acrextn 3aBenmrajue criocobuoctn®, Ipasuu ocusom, 10 (2013), crp.
570. [. XXusojunouh, 'TecramenTanHa (3aBelITajHa) U IMOCIOBHA crocoOHOCT', [Ipasnu scusom, 10 (2001).
ctp. 125 -128.

21 (Byphuh, 2013), ctp. 570. (Markovié, 1974), ctp. 38-41.

2 G, Ubert — J. Hochmuth, Erbrecht (Miinchen: 2003), s. 84 -85.

253 § 2229 BGB.
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Jla ce ¥ CIIOCOOHOCT 3a pacyhuBame LEeHH mpeMa ONaXXUM MEpUIMMa Y OAHOCY Ha MOCIOBHY
criocoGHoct.”® To je yjeaHO M parmo IPOINCHBAIbA HIDKE CTAPOCHE IPAHHLE 3aBEIITAJHE
CIIOCOOHOCTH y OJIHOCY Ha TOCJIOBHY, 32 KOJy c€ Kao OOJeKTHBHY KOMIIOHEHTY Be3yje
MPETIOCTaBKa MOCTOjarba JOBOJFHOT CTENEHA Pa300PUTOCTH J1a c€ IIYHOBAXKHO TECTUPA.
MehyTtum, nako je OBUM IyTeM MPOLIMPEH AOMAIIaj CI000/e TeCTUpama Y MOTiery
Kpyra JMIa Koja MOTY TECTHpaTH YKJbyYMBAmEeM MaJoJeTHUKa onpelheHe crapocHe aoow,
HCTOBPEMEHO Cy IOCTaBJbEHA M Pa3IMUMTa OTPaHUYCHA Y HEHO] pealn3aunuju. Y TpaBy
Ayctpuje 1 Hemauke masolsieTHa JuIla MOTY cauuWmbaBaTH caMo ojapeheHe jaBHe Qopme
3aBEINTAA; YCMEHO CYACKO HIIM HOTapCKO 3aBEINTAIbe y ayCTPHjCKOM TpaBy,”> a y
HEMAayKOM TpaBy HOTApPCKO 3aBEIITamE€, Y YCMEHO] WJIM MHCMEHO] dopmu. Y ciydajy
OTIpe/iebehba MAaJOJIETHOT 3aBEIITA0Na 3a MHUCMEHY (OpMy HOTAPCKOT 3aBEIITama, caMa
WCTIpaBa MOpa GHTH MpeaTa HOTapy y OTBOPEHOM OMOTY.”>® OBaKBo pelere npeaBuljeHo je
3apaji OCTBapWBama J0JaTHe 3amTuTHe QyHKIHje Gopme, yBaxaBajyhn YMHEHUIY J1a CE€ Y
yJIO31 3aBeIlTaolla M0jaBJbyje MAJOJIETHHK, T€ Jja TAJHOCT OBOT aKTa HHje MPernopy4sb1Ba.
CnnuHo pemiewe npensuheno je u y npasy lllmanuje m Mabhapcke. Y mahapckom
MpaBy MaJoJIeTHA JIMIa Ca HaBPIICHWX YETPHASCT TOJHMHA >KUBOTA, Ka0 W OTPAHUYCHO
IIOCIOBHO CIIOCOGHA JIMIA MOTY CAdyME-aBaTH CaMo HOTapcko 3aBelnTame.””’ Y mpaBy
[lImanuje je mpomnucano GpopmMaTIHO OTpaHUYCHE 3aBEINTajJHE CTOCOOHOCTH MAJIOJICTHUX JIMIIA
y Torjeny HeMOryhHOCTH caunmaBama CBOjepydHOr 3aBemTama. OBa 3aBemTajHa (popma
pe3epBHcaHa je caMoO 3a IyHOJIETHA JIMIa, C 003UpoM Ha BeoMa Ojare 3axTeBe (GopMe KOoju
namehy motpe6y 3penujer npucrynama.”>® V npasy lllnanuje 3aBemTajHa crocoGHOCT ce
CTHYe ca YeTPHACCT FOMHA, IO/l YCIOBOM JIa je 3aBelTanal crnocodan 3a pacyhusame.””?
Jlakiie, orpaHMYaBame TECTAMEHTPAHE CIIOCOOHOCTH MAJIOJIETHHKA y TIorjiena u3bopa
(dbopme 3aBerTama, IOCTAB/LCHO je Y UJbY 3alITHTE WHTEPECa MAJIOJICTHUX 3aBEINTAONA O]

HEMPOMMIIJLEHOT MOCTYNalka U MPOTUBIPABHUX yTHUIaja Ha HUXOBY BOJbY, OCUrypaBajyhu

IIpaBHY PCJICBAHTHOCT MaHI/I(1)eCTOBaHC IOCICAKEC BOJBEC, KOja je MMpCTIIOCTABKA CJ'IO60,Z[€

2% (Crojanosuh — hupuh, 2010), ctp. 53.

25 8 569 Aycrpujckor rpahamckor 3axonnka (Allgemeines biirgerliches Gesetzbuch — Fassung von
2018 — y naspem Texcry: ABGB), https://www.jusline.at/gesetz/abgb). Bumu: (Ferrari — Likar-Peer, 2007), crp.
141, 142

26 YCeMeHO HOTAPCKO 3aBEITARE Ce CAdMEbaBa JABAKEM H3jaBe BOJbE NMPEI JABHHM OCICKHHKOM
(HOTapOoM), a MICMEHO MoIpa3yMeBa Mpeajy 3aBemITamkba HOTapy Y MHCMEHO] GOPMH, U TO Y OTBOPEHOM OMOTY,
§ 2233 (1) u (2) BGB-a.

57 Onemax 7:14 (4) Mahapckor rpahanckor 3akornka u3 2013. ron, http://net.jogtar.hu/jr/gen/hjegy -
doc.cgi?docid=A1300005.TV;

8 41, 688 I'pahanckor 3axonnka IlInanuje, (Codigo Civil https://iberred.org/sites/default/files/codigo-
civil-de-espana.pdf.).

29 4y1. 663 I'pahanckor 3axonuka [llnanuje.
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TECTHpama. 3aTo je MOTPEIIHO OCMAaTPaTH MX Ca acleKTa OTKJIAmkarmba OMIITHX HEJI0CTaTaka
MojeIMHEX  3aBemTajHux (opmu (Hmp. onorpadekor Tectamenta),’’ wiM Kao BHX
HA/IOMEIITamka 3aBEITA0UEBE HECIIOCOOHOCTH J1a TECTUPA.

OBakBO pemieme Kao KOMIOPOMHC U3Mel)y CTPUKTHOT KOHIIENTA 3aBeIITajHe
CIOCOOHOCTH KOja ce M3je[JHaYaBa ca MOCIOBHOM, U JTHOEpaTHOT KOHIIENITa KOJH 3aBEIITajHy
CIOCOOHOCT JeHUHHUIIE MIMPE OJ1 MIOCIOBHE, CMATPaMO OTPABIAHUM, IIPEe CBEra y KOHTEKCTY
YCIIOCTaBJbaha PABHOTEXKE CI000/Ie TECTUpama U NpaBHE cUrypHOcTH. HanMe, cTerneHoBame
3aBeIlTajHE CIOCOOHOCTH TpeMa KpPUTEPUJyMy JOCTYIHOCTH TeCTaMEHTapHUX (QopMHU
cMaTpaMo TPUXBATJEMBAM BHJOM OTpaHWYaBama Cl000/e TeCTUpama W3 BHIIE pasjora.
Hajmpe, npyxka ce poaaTHa mpaBHA 3alITHTa MAJOJIETHHM 3aBEIITAONMMa KOjy cMaTrpamo
JIPYIITBEHO OIpaBJAaHOM M IPABHO CBPCHUCXOJHOM; OBaKaB BHJ 3aIITUTE BUAUMO Kao
MPOTUBTEXKY IIUPE TOCTABJLEHO] CI000IM TECTUpama, MOCEOHO Yy CIIy4yajy CHIKEHa J0He
CTapOCHE TpaHMIIE 3aBEIITajHE CIOCOOHOCTH, 3a KOjy Ce 3ajlakeMO W Koja Om Tpebano ma
n3Hocu 14 roguHa.

VY mojenMHMM TIpaBMMa Koja Cy TPHXBaTHJIa CHUCTEM OTpaHWYCHE 3aBeIITajHE
CIIOCOOHOCTH MAJIOJICTHUKA, OTPAHUYEHE j€ TPOIMCAHO y MOTIEAY 00uma pacnoiazarba
MMOBHHOM 3a CJIlydaj CMPTH, IITO je CiIy4aj ca (PpaHIlyCKOM IMpaBOM. Y OBOM IPaBHOM
CHUCTEMY CIIOCOOHOCT JOOpPOYMHOT pacrojarama 3a CiIyda] CMPTH UM 3aBEIITajHOT
pacroyiarama jeIMHCTBEHO je perym/I(:aHa.261 ®paHITyCKH 3aKOHO/1aBall MPU3HAje OTPAaHUYEHY
3aBEIITajHy CIIOCOOHOCT MAJIOJETHUM JIMIMMa KOja Cy HaBpUIMJAa IIECHAeCT TIOJWHA
KHBOTA.”** OrpaHHUYe¢ 3aBEIITajHE CIOCOOHOCTH MAJOIETHHKA OTJIeAa e Y TOME IITO OHa
MOT'Y 3aBEIITajHO pacrojiaraTd IOJIOBHHOM Jo0apa KOjuMa MOJKE pacrojaraTd ITyHOJICTHO
nune 3a caydaj cMpT.>> MelyTum, iuie Koje je HaBPIIMIO MIECHACCT IOAMHA JKHBOTA M
eMaHIMIIOBaHO je y ckimamy ca wi. 467. Code civila, Moxe 3aBemtajHo pacrojaratu
[EJIOKYITHOM CBOjOM HMMOBHMHOM, Oalll Kao M MyHOJETHO JHIE. YKOJIHKO MajoJEeTHHK Y
CBOJCTBY 3aBelITaona HeMa poljake 3aKJby4HO Ca MIECTHM CTEICHOM CPOJCTBa, Tajua Takohe
MMa TyHy 3aBemTajHy crocobnoct.”® ¥V ¢panmyckoM mpaBy mpemsulhjena je moryhxoct

TECTAMCHTAPHOT pacrojiaratba o CTpaHC JIMla IMoA CTapaTeJbCTBOM KOjI/I MOXKE€ CaAaYMHHUTH

20 yopemn: (Miti¢, 1969), crp.42, 43.
IMormassse apyro, wi. 901-912 dpaniyckor rpaharckor 3akonuka Code Civil - Version consolidée
au 20 mars 2017 http://www.wipo.int/wipolex/en/text.jsp?file_id=450290;

%62 Jp. C. TpuenoBcka, JI. Muuxosuk, A. Pucros, Hacnedyearemo 6o Eepona (Cxomje: 2011), c1p.

280.
263

264

§ 904 (1), ®paniryckor rpalanckor 3aKOHHKA.
§ 904 ®panmyckor rpal)aHCKOT 3aKOHHUKA.
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3aBEIITAEbC YKOJIHKO je CIIOCOOHO 3a pacyhuBame.”®> MaJioeTHo JHIe He MOKE pacIioaraTa
3aBEUITajHO Y KOPUCT CBOT CTapaolla, OCUM YKOJIMKO C€ y TOj YJIO3U HaJIa3U HEKO O] FbeTOBUX
npenaxa.”®®

VY npaBHO] TEOPHjH CE€ OTPAHWYCHE 3aBEUITajHE CIIOCOOHOCTH MAJOJETHUX JIHIA Yy
norieny oOuMa pacrionaramba HMOBHHOM 3a CIydaj CMpTH ocriopaBa. Cmarpa ce 1a ako ce
HEKOM JIMIy TIpU3HAje 3aBellTajHa CIOCOOHOCT, alli caMO y OJHOCY Ha ojapeheH aeo
MMOBHHE, J]a TO 3HAYHM Ja CE WIIAK CyMIba y IEroBy CIOCOOHOCT TecTHpama.”®’ OBakBo
CTAaHOBHIIITE C€ JCIMMUYIHO MOXE MPHUXBATUTH. Hamme, oBlle HHUje ped O TOME Ja JIH Ce
CyMba y 3aBEIITA0UEBY CIIOCOOHOCT TecTHpama, Beh y To na mu he oH pacnonaraté Ha HaYlH
KOjH C€ YMHHU NMPaBUYHHUM Ca aclieKTa 3allTUTe HHTEpeca Mopoanie Tectatopa. Tpeda y3etn y
0031p Ja 0Baj BUJ OIpaHUYEHA 3aBEILTajHE CIIOCOOHOCTH HHUJ€ YCTAHOBJBEH Y LIMJbY 3aIITHUTE
WHTEpeca JUIa KOjeM Ce OBO OrpaHH4Yeme Hamehe, Tj 3aBemITaola U Koje je Kao TakBo, IO
HaIlleM MUIJBCHY, JeTMHO ONPAaBIaHO ca CTAHOBWINTA FETOBE MPABHE CBPCHUCXOHOCTH; Beh
je mpenBuheHo 3apan 3amTHTe WHTEpeca Tpehux nwima, Tj. TMOTEHIUJATHUX 3aKOHCKUX
HACJICTHUKA Y OCTBAPUBAKY FUXOBE MPAaBHE HAJIC Y TOTJICAY CTHIamka HacieacTsa. M3 tux
pasnora cmarpamo Ja ce OWJI0 KakBO HEMOCPEJAHO OrpaHHYeHe y TMorieay oluma
3aBEIUTajHOT paclojaramka MOXKE OKapakTepucaTH Kao HEOIMpaBAaHO OTPaHUYEHE
TecTaMeHTapHe CJI000JIe U 3aIUPakbEe y CYIITUHY OBOT YCTaBOM 3ajeMUYEHOT IpaBa.

Kao aprymeHT mpoTuB cTeneHoBama 3aBelliTajHe CIOCOOHOCTH HaBOJIU CE€ J1a HEKO He
MOX€e OMTH 3a UCTH MPAaBHH M0CA0 “ToJia crocobaH, a mosa necroco6an®. 2% Kako ce HCTUYE,
HEKO JIUIE WM uMa oJroBapajyhe BoJbHE M MHTEJIEKTYalIHE KBAJIUTETE, T€ je TECTAMEHTApHO
CIOCOGHO, MM HEMa, 114 My TECTAMEHTAPHY CIIOCOGHOCT Tpeba YCKPATUTH Y IOTIYHOCTH. 2
UuHM HaM ce Ja OBaKBa apryMeHTaldja Koja ce TeHepaHO HCTUYE MPOTHB CTEICHOBAA
3aBellTajHe CIIOCOOHOCTH HEMa YBPCTO TEOPHU]CKO YIIOPHINTE, HAPOUYUTO aKO C€ UMa y BUIY
MOTYhHOCT cTeleHOBama IOCIOBHE CIIOCOOHOCTH TAe ce Kao ojrydyjyhe OKoJHOCTH
(KpuTepHjyMu) CTEIIEHOBaWba y3UMajy y 003up crnocoOHOCT 3a pacyhuBame oapelheHor nuia
Ka0 M MPaBHO-GKOHOMCKO JCjCTBO IPAaBHOT MOC/IA 3a yuecHuke.”'° MMajyhu y BHay aa je
3aBellTamke JeTHOCTPaH, JOOPOUYMH MPaBHU MOCA0 32 CIy4aj CMPTH M Kao TaKaB HOCH Marbu

HJIM1 HUKAKaB PHU3UK 3a OCTAJIC YUYCCHHUKE IPABHOI IPOMCETA, HBETOB IIPABHU 3Haqaj Tpe6a

265
266

§ 513 Dpanmyckor rpalhaHCKOT 3aKOHUKA.
§ 907 ®panmyckor rpaljaHcKOr 3aKOHHKA.
267 (Miti¢, 1969), crp. 42.

2% Ibidem.

2%9 Ipidem.

270 (A&anski, 1981), cp. 163.

85



MoCcMaTpaTy ca acleKTa MHTepeca JIMIa KOje je YJIO3U 3aBElITaola U CIpaM Ehera OJpeIUTH
moTpedaH HUBO TYIICBHE 3PEIIOCTH. Y TOM CMHCITY, CTCIICHOBAKE 3aBEIITajHE C CTIOCOOHOCTH
npeMa KpUTepHjyMy AOCTYIMHHUX 3aBEHITajHUX (POpMH cMaTpamo ONpaBAaHUM, jep ce CIpam
MHTEpeca JIMIa y CBOJCTBY 3aBeIlTaola MpoIekYje MoTpeda 3a MpyKambeM J0JaTHE MpaBHE
samrtute. [Ipu TOM He cMaTpamo Ja MPOIKCAaHMM OTPAHMYCEHEM JI0J1a3U [0 HEIOMYIITEHOT
3aIupama y CI000Iy TECTHpama, jep ce UM ayTeHTHYHOCT M3jaBJbeHE BOJbE (DaBOpu3yje, U

caMHUM THM JIOTIPUHOCH OCTBApEHY IIPABHE CYIITHHE CI000/IE TECTUPamhA.

(b) Konyenyuja nenpusnasarsa 3aseuimajie cnocobHOCMU MATLONIEMHUKA

WNako mnpumnama Tpymu TepMaHCKHX IIpaBa, IIBAJIAPCKO 3aKOHOJABAacCTBO HHUjE
MPUXBATHWJIO KOHIIENT OTpaHUYEeHEe TeCTaMeHTapHe crocobHoctn Beh je 3aBemrajHa
CTMOCOOHOCT M3jeHaYCHa ca MOCIOBHOM M CTHYE ce ca MyHoJIeTcTBOM. O Te )KUBOTHE 00U
cMarpa ce Jia je JIMIEe CIOCOOHO Ja TECTAaMEHTapHO paclojiaXe CBOjOM HMOBHUHOM, Y
rpasuiiamMa u y gopMu Koja je mpornucaHa saxoHoM.”’! Ocum IIBAJIIAPCKOT TMpaBa, MPaBHU
CUCTEMHM y KOjUMa Cy H3jaJ[HAau€HE 3aBelITajHa U IOTIyHA IOCIOBHA CIOCOOHOCT jecy
uTanmjancko,’ 2 pycko, 2" u enrmecko’ * mpaso.

[Tonazehu on moucroBehmBama MpaBHHUX IMOCIOBA 3a Clydaj CMPTH ca TMPaBHUM
MOCJIOBUMA 3a KMBOTA, M3BOJU CE€ 3aKJby4aK O H3jeHayaBamy 3aBeIlITajHE U IOCIOBHE
cnocoOHoctu. IlpemMa o0OBOj KOHICNIMJM HEMPU3HABAKHE 3aBEHITajHE CIIOCOOHOCTH
MaJOJeTHUM JIMIMMa TOCJEeAUlla j€ OJICYCTBA HHUXOBE CIOCOOHOCTH J1a pAaCIONaxy
MMOBMHOM 32 >KMBOTa. 3a MaJIOJIETHUKE ce€ cMmarpa Ja HeMajy J0BOJbHO Pa3BUjEHY CBECT U
BOJbY KaKO OM CaMOCTAITHO JTUCIIOHUPATIH CBOjJOM HUMOBHHOM, ,,a Ty 3peOoCT He Mory crehu ad
hoc camo 3a ciydaj caunmasarma TecTaMenTa”.?’> Kako je 3aBeluTame JHYHH MPABHH 110CA0
KOJl KOjer je 3acCTYNHHUIITBO HCKJbYYEHO, cMarpa ce Ja je jelIWHU JIOTUYHU 3aKJbydak
yckpahuBame 3aBelTajHe CiocoOOHOCTH MAJIOJIETHUM JIMIIUMA.

Ilo mnamem MUILJBCHY, OBAKaB KOHILCIT HOPMHUpAEA SaBeI_HTajHC CIIOCOOHOCTH

HCTAaTUBHO CC OJp’KaBa Ha CJ'IO60,Z[y TECTUpama Yy MEpHU Hda C€ MOXKE IOBOPUTHU O HCHOM

2" 4y, 467 I'pahanckor 3akonnka IlBajiapcke (Schweizerisches Zivilgesetzbuch) approved by Royal
Decree of July 24, 1889, and amended up to Law No. 4/2017 of June 28, 2017,
http://www.wipo.int/wipolex/en/details.jsp?id=16289 (y mamem tekcry: ZGB) jyr, 2018.
212 4y, 591. I'paljanckor 3akonmka Mrammje (approvato con Regio Decreto del 16 marzo 1942, n. 262, e
come modificato dalla Decreto 7 dicembre 2016, n. 291); http://www.wipo.int/wipolex/en/details.jsp-
id=16608; jyn, 2018.
2881118 (2). Tpabamckor  xomexca  Pycke — ®eneparmje  (IpaxciaHcKmii  KOJEKC.:
(http://base.garant.ru/10164072/), jym. 2018.
2Eamily Law Reform Act (1969); http://www.legislation.gov.uk, jyu, 2018;
25 (Miti¢, 1969), ctp. 37.
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MIPEKOMEPHOM OTpaHHYEHY, jep C€ 3HATHO M HEOINpPaBJaHO CY)KaBa KpYyr JHIA KOja MOTY
MyHOBA)XHO TecTupath. [Ipucranuiie oBe KOHIENIM]jE ONpaBAamke 3a IeHO yBolheme Hallaze y
KapakTepy MpaBHOT IOCa 3aBElITama, UCTUYYhH J1a OH HUKAKO HE NPEICTaB/ba aKT Marbe
BXHOCTH y OJJHOCY Ha JIpyre mpaBHE akTe, MOoceOHO mMajyhu y BHIy Ja Ce 3aBelITajHUM
pacrioarameM Mema 3aKOHCKH pell HaciehuBama U a ce M3 THX pas3jiora Mopa 3axTeBaTh
IIYHOJIETCTBO, K40 H KO PACIIONararba 3a JKHBOTa. > °

OBzae OucMoO yKa3aiy Ha YMIGEHUILY J1a 3aBEIITAmbE, MAKO HE IMPEICTaBJba PEIOBHH
WHCTPYMEHT MPABHOT NMPOMETA, CBAKAKO HHjE aKT Markhe¢ BAXXHOCTH Y OJJHOCY Ha JIpyre MpaBHE
MIOCJIOBE, HAPOUMTE U3 MEPCIIEKTUBE CaMOT 3aBeIlTaolla, UMajyhu y BUly Aa je y MUTalky aKT
MOCJIEeIHEe BOJbE KOJU TOTBphyje 3HA4Ya] U M3y3€THOCT caMOr YMHA Kpeupama TeCTaMEHTA.
Jlakie, ;eroBa BAXXHOCT y OJTHOCY Ha JIpyre IpaBHe mociioBe iNter vivos ce He ocropasa, Beh
j& CYIITHHA y TOME Jia je Y UTaky Mambe PU3UYaH IMPaBHU 110CA0 Y OJJHOCY Ha OCTaJie IPaBHE
MIpaBHE TIOCJIOBE Y PEAOBHOM MPABHOM MPOMETY (IITO je MOCIeANIa HEeroBe MpaBHE MPUPOJIe
U JiejcTBa MOrtis causa, o uemy je Beh Owmto peun). Y TOM CMHUCITY, yBakaBajyhu crieiupuyaHy
MIpaBHY MPHUPOAY 3aBEIITaka, ApTYMEHT KOJU C€ UCTHYE Y IPUJIOT HEMPU3HABamka 3aBEIlTajHE
CIIOCOOHOCTH MAJIOJIETHUM JIMIIMMA - a TO je Ja je ped O JIMYHOM IPaBHOM IOCIY TIE je
3aCTYMHUILITBO MCKJbYYEHO, HCKOPUCTHJIM OHCMO Kao apryMeHT Yy Mpuior ToMe Ja

MaJIOJICTHUM JIMIIUMA Tpeda MpU3HATH 3aBEITajHy CIIOCOOHOCT.

(¢) Konyenyuja nomnyne 3agewimajre cnocobHoCmu ManioiemHuKa

Tpeha koHIenIMja 3aBemITajHE CIIOCOOHOCTH MAaJIOJICTHUKA TIOCTaBJbEHA j€ aHAJIOTHO
3aBEIITajHO] CITOCOOHOCTH MyHOJICTHUX JHIa. [Ipema 0BOj KOHIIENIINjH, MAJIOJICTHUII UMa]y
MOTITYHY TECTAMEHTapHY CIIOCOOHOCT, a CTUYY je oapeleHor y3pacra, mpe OHOT npenBuleHor
3a MOTIYHY MOCJIOBHY CIIOCOOHOCT. Y 3aKOHOJIaBCTBHMMA KOja Cy YCBOjUJIa OBY KOHIICTIIIH]Y,
pazimmunto je oapeheH y3pact morpebaH 3a cTUIAme TecTaMeHTapHe crocoOHoctu. Ha
npumep, y npaBy Peny6nuke Cpricke moTpeOHO je /1a MaJIOJIETHUK MMa MEeTHAeCT TOAMHA Ja
61 cTeKao 3aBemTajHy crocobHoct,”’’ y mpaBy BuX IIecHaecT ToIiHa KHBOTA,  © IOK je y
Benukoj bputanuju Ta rpaHuIla 3HaTHO BUIIA - TMOJUTHYTA je Ha HaBPIIEHUX OCAMHAECT

roauna kuBoTa.”’® CBa 3aKOHOJABCTBA M3 OBE Tpyle 3a oba mona oxpelyjy merm yspact

2% (Blagojevi¢, 1983), crp. 166.
" Bumn: un. 64 3axona o HackehuBamy Pemy6muxe Cprcke (,,CnyxGenn riacauk P. Cprcke®, 6p.
1/2009);
278 Bumu: ¢l. 62 Zakona o nasljedivanju Federacije BiH (,,Sluzbene novine Federacije BiH*, br.80/2014);

219 (Bartholomeyzik — Schluter, 1980), ctp. 95.
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moTpebaH 3a CTUIAFkE 3aBEIITajHE CIMIOCOOHOCTH. Y TOrJIeny TeCTaMEHTapHE CIOCOOHOCTH,
MaJIOJICTHA JIMIIA C€ Y MOTITYHOCTH M3jeIHAYaBajy ca MyHOJCTHUM JIHIUMA.

3a pa3nuKy O/ HPEeTXOJHE KOHLIEIHje KOjOM C€ MAaJOJICTHUIM H30IMILITaBajy Kao
YUYECHHUIIM M3 TIPaBHOT IpomeTra MOrtis causa, jep uM ce y HOTIHyHOCTH yckpahyje MmoryhHOCT
TECTaMEHTAPHOT pacrojarama, OBa KOHIIEIHja HMa MCTO TOJIA3UIITE Kao U MPETXO0IHA, CaMO
IITO apryMeHTalyja Hae y CYNPOTHOM CMEpy, Yy NpWIOr TpU3HABamba 3aBellTajHe
CIOCOOHOCTH MAJIOJIETHUM JUIMMa. Hawmme, monaszu ce oj crenuduyuHe IpaBHE MPHPOJIE
3aBelITarka Kao MPaBHOT TI0CIIA 3a CIIy4aj CMPTH, UCTHUYE JIa je Y TUTaky aKT Mambe BaXXHOCTH,
¥ Ha TOj TOJA3HOj MPETIIOCTABIM CE€ TEMEJbH CTaB O OINPABJAHOCTH TNpPU3HABamba IMOTITYHE
3aBeIITajHe CIIOCOOHOCTH MAJIOJIETHUM JIMIIMMA, opel)eHor y3pacTa.

OBakBOM TJIEUILTY Y MPaBHOJ TEOPUjU yiyhyje ce KpUTHKA Y3 apryMeHTalujy Aa ce
BUME MeIla Y3pOK ca MOCIEeNUIIOM, Ila Ce 3aTo CaAp)kaj TeCTaMEHTapHE CIIOCOOHOCTH HE
MOXe ojpehrBaTH crpaM KapakTepa MpaBHOT TOCIa, jep cama CIIOCOOHOCT HHje €JIEMEHT
MpaBHOT Tmociia, Beh CyOjeKTHBHA IPETIOCTaBKa HEroBOT nacranka.”®’ Mako ce oBa
KOHCTaTallfja He MOJXKE OCIIOPUTH, TPUPOJAa TPABHOT IOCIA CBAaKaKO je OJ 3Hayaja 3a
nepuHHUCcame JoMallaja CIoCOOHOCTH 3a HEroBo cauummaBame. OHa je, mpe cBera
oTpeNesbeHa Kay30M TIPaBHOT IOCNia KOja ce KOJ 3aBeliTamka orjena y OeclIaTHOM
pacrnonaramy 3a ciaydaj cmpt. Ca apyre cTpaHe, MpaBHU MOCIOBH INtEr VIiVOS ycMepeHH cy
Ka OCTBAapemy pa3IMUUTHX EKOHOMCKHUX IuibeBa. OHU Ce cMarpajy PU3UYHHUJUM TPAaBHUM
MOCJIOBMMA T1a Ce 32 FhIXOBO CKJIAIamkhe 3aXTeBa Behn CTEeH 3peoCcTH U )KHBOTHOT UCKYCTBA
y OJHOCY Ha 3aBEIITajHO pacrojiarame, rMa CaMHM THM C€ M TpaHWIA CTHUIamha MOCIOBHE
crocoOHOCTH ToMKe Ha Behw Opoj roauHa y OJHOCY Ha OHE INpeABUNEHE 3a 3aBEIITajHY
crocoOHocT. Kako 3aBemrame 300r CBOje MpHUPOAE MPEICTaBsba MPaBHU 10CA0 Ca KOJUM je
CKOIMYaH MHUMHHAJAH WIM HHUKAKaB PH3MK 3a 3aBEIITAola, yBakaBajyhu HEroB OIO3UB
KapaKkTep KOju je O]l 3Hayaja ca aclieKTa yBa)kKaBamka HErOBE BOJHE KOjy MOXKE MEHATH 0
CBOj€ CMPTH, MIPU3HABAKE MOTIIYHE 3aBEUITajHE CIIOCOOHOCTH MAJIOJIETHUM JIMIIAMA CBAKaKO
TOBOPH y TPUJIOT MIMpE CI000JEe TeCcTHUpama. ¥ TOM CMHCIY OBaj KOUENT MMa 3HA4ajHy
MPEJHOCT y OJHOCY Ha KOHIENT HENPH3HABaKka 3aBCIITajHE CIIOCOOHOCTH MAJIOJIETHUM
JUIMMa, alld HE M y OJIHOCY Ha KOHILENT OTPaHHYEHE TEeCTaMEHTAapHEe CIOCOOHOCTH
MayioyieTHUKa myTeM (opmu. Hamme, mUXOBa NMpPEeBEHTHBHA WM 3allTUTHA (YHKIHja UOC Y
MPUJIOT OCUTYpama MPaBHO PEJICBAHTHE MOCICIHE BOJbE MAJIOJICTHUX JIMIA M Y 3HAYAJHO]
MepHU TapaHTyje cI000]y TecTUpama Koja 300T HEeIOBOJHHOT JKMBOTHOT HCKYCTBA U MAamber

CTeIeHa 3peIOCTH OBHX JIMIAa MOKE OUTH JIaKIIe YTPOKEeHa.
(d) 3asewumajna cnocobnocm manonemnuxa y cpnckom npagy

vy CpPIICKOM TIIpaBy HpI/IXBaheH je KOHICIT IMOTIIYHE TCCTAMCHTAPHC CIIOCOOHOCTH

MAJIOJICTHHUKA, IITO 3HAYMU Ja MaJIOJCTHO JIHIIC o;[peljeHor y3pacTta MOKEC OCTBAPUTHU IIPABO

280 (Miti¢, 1969), crp. 43.
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TECTHpama Kao M IyHOJIETHO, Y IyHOM oOuMmy, 0e3 orpaHndema MOTYNHOCTH TecTHpama C
o03upoM Ha (QopMmy TecTaMeHTa WJIM OOMM HMOBHHE KOjOM pacroyiaxe. Y MOCIEpaTHUM
3aKOHCKUM TEKCTOBHMA JIOHha CTAPOCHA IPAHMIIA 3aBEIITAjHE CIIOCOOHOCTH OMIIa je EeCHAECT
roauua,”> 1a Gy KOHOIICHEM aKTyeJIHOT 3aKOoHa O HacliehuBamy OBa IpaHuIla Oujia CHUKEHA
Ha METHAeCT roJrHa XMBoTa. Kao OCHOBHA CMEpHHIIA KOja je ompeesiia 3aKOHOIaBIa Ha
OBaKaBe M3MEHE HABOJIM CE M3jeIHAUYaBambe ca paHOM criocoOHohy, Koja ce y HallleM paBy
CTHYE ca IETHASCT TOJMHA, W KOja IMOJpa3syMeBa Jia MAJIOJETHUK, OBOT y3pacTa MOKeE
MpeAy3uMaTH TpaBHE MOCIOBE pacrojarama CBOJOM 3apaJoM MU UMOBHHOM KOJy j€ CTEKIIO

282
COIICTBECHUM paJaoM. 8

N3 Tux pasmora mojeIMHU ayTOpu paJHy CIIOCOOHOCT JeTeTa
yII0106/baBajy ca JCNMMIYHOM TOCTOBHOM crocoGHomhy.?®® Anamorno oBom peremy, a
nosazehn o crermuduuHe NpaBHE MPHUPOJE 3aBEUITara, MAJOJETHUKY Ca HaBpEIIeHHX
MEeTHACCT TOJMHA JKMBOTA TIPH3HAje C€ TPaBO TECTAMEHTAPHOT pacloJiaraka CBOjOM
MMOBHHOM 3a CJIy4aj CMPTH.

Mo>keMO KOHCTAaTOBATH JIa y IPUJIOT HIDKE CTAPOCHE TPAHUIIE 32 CTUIAHE 3aBEIITajHE
CIIOCOOHOCTH TOBOPH U TIPHU3HABAKE MAJIOJICTHHM JIMIIMMA M HEKUX JPYTUX MpaBa Koja HUCY
MMOBHHCKOTIpAaBHE MPHUPOJIE, aTi NPEACTaBbajy €MaHall|jy JIETETOBOT NpaBa OJUTyYHBama U
MpaBa Ha pasBoj, yBaxkaBajyhu CTENEH HEroBe 3pEJOCTH C 003UpPOM Ha y3pacT (TpaBo 1a
OJUTy4YH ca KOJUM O] poJuTesba he xuseru, > KOJy Cpeamy 1Koy he HoxaljaTI/I285 Y TIpaBo Ja
J@ CBOj IPHCTAHAK 3a IPEy3HMAEbe MEIMIIHCKOT 3aXBaTa’>’).

CnopHo je, mehyTum, mTO CE€ MaJIOJETHOM JIMIY NpPHU3HAje IMPaBO 3aBEUITajHOT
pacroyiaratba UMOBUHOM KOJy OH HH]€ CaMOCTAJIHO CTEKAa0 CBOJUM PaJIOM, a KOja MOYKEe OUTH
Behe eKOHOMCKE BPEIHOCTH, MMajyhu y BHIy Ja mpema IMpaBHiIUMa MOPOJWYHOT IpaBa
MAJIOJICTHUK MOJKE pacrojaraTd TOM HMMOBHHOM JEIMHO Y3 CarJlaCHOCT WJIM 0JI00peHe
287

poauTeiba, a 'y cnyqajy Behe UMOBHHCKE BPCAHOCTH, Y3 CarJIaCHOCT OpraHa CTapaTrcJbCTBaA.

Jlakie, Koja MpaBHUX TOCiIOBa INter VIVOS jojaTHa IMpaBHA 3allTHTa KOja Ce OCTBapyje

%1 (1. 64 Zakona o o nasledivanju iz 1955 (Sluzbeni list FNRJ, br. 20/55); 59 st. 1 Zakona 0
nasledivanju Republike Srbije iz 1974 (Sluzbeni glasnik SRS, br. 52/74, 1/80)

%2 4y, 64 cr. 3 Hopoauunor 3akona Cpouje (,,Cin. Tmackuk PC*, 6p. 18/2005, 72/2011-np, 3akoH u
6/2015) ; Bumu: JI. JKusojunoswuh, ,,3aBemrajua (He) cocobHocT de lege lata u de lege ferenda®, y: [eadecem
200una 3axona o nacrehusary Penyonuxe Cpouje (Hum, 2016).

2 p_Klari¢ — M. Vedri§, Gradansko pravo, Zagreb, (2006), ctp. 37.

2441, 60 cr. 4 Iopomuasor 3akoxa Cpowje.

%5 4y, 63 cr. 2 IMopomudsor 3akona Cpowje.

288 1. 62 cr. 2 Mopomwasor 3akona Cpouje.

87 Jlere xoje je HaBpumIO 14. TomMHY XMBOTA (CTAPUjH MAJONETHHK) MOXE MPETy3HMATH, TOPEN
NpaBHUX IIOCIIOBA M3 CTaBa | OBOr 4llaHA, W CBE OCTalie MpPaBHE IOCIOBE Y3 NPETXOAHY WIM HAaKHAIHY
CarjlaCHOCT pPOANTEIba, OTHOCHO CarjlaCHOCT OpraHa cTapaTesbCTBa 3a MpaBHe MocoBe U3 wiana 193 crae 3 oBor
3aKOHa, WI. 64 cT.2.
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3acTynameM MaJloJIETHHKAa HM3BUpPE M3 TOTpede 3allTUTe HHHUXOBHX MPAaBHUX HHTEpeca C
003upoM Ha TpUPOAYy pacmojarama. MoryhHOCT jeHOCTpaHOT pacKuia OBHX YyroBopa
npeaBuleHa je peCTpUKTHBHO, Y 3aKOHOM HJIM BOJbOM CTpaHaKa MpeABH)EeHUM cllydajeBUMa,
IITO TPOM3NIA3W W3 TPHUPOJE YroBOpa Kao IBOCTPAHOT MPABHOT TOCHA KOjU HACTaje
carnacuomhy Bosba yroBopuux crpana.’®® Oryma n Belin MpaBHE PHU3HK KOJ pacIoarama
MMOBHMHOM 32 JKMBOTA, 3aXTeBa BehW CTENeH NMpaBHE 3alTUTE HEroBUX ydecHHkKa. [lomazehn
OJ1 TIPUPOJIE 3aBEIITarha Kao JIUMYHOT, jeTHOCTPAHOT, JOOPOYHHOT MPABHOT TOCTA 3a CIIydaj
CMPTH KOjH HOCH MamHU PU3UK Y OJHOCY Ha pacrojiarama 3a XUBOTA, 3aXTE€BAa CE M MambH
CTETIeH ONPE3HOCTH, 3HAFa M KUBOTHOT MCKYCTBA y OJIHOCY Ha IpaBHE IMOCIOBE 3a JKUBOTA.
WuTepecu 3aBemTaona 3amtuhenu cy MoryhHomhy ocnobahama 01 ydMEBEHUX 3aBEIITajHUX
pacrnojiaramba MpPOCTUM OIO3MBOM 3aBEllITama, y OWIo Koje 7100a, IITO TOBOPH y MPUIIOT
MPHU3HABaMa MOTITYHE 3aBENITajHE CTIOCOOHOCTH MAJIOJIETHUM JIMIIHMA.

C o03upoM Ha CTPOro JIMYHM KapakTep 3aBellTama, HEeIOCTAaTaK 3aBellTajHe
CIIOCOOHOCTH HHje Moryhe HaJOMECTHUTH 3acTylameM, Kao IITO je Moryhe y4uHHUTH KOA
YTOBOPHOT pacroiarama.’®® M3 THX pasnora, BHCOKO IOCTAaBJbCHA CTAPOCHA IPAHUIA 32
CTUIAbE 3aBEIITajHE CHOCOOHOCTH TIPEACTaB/ba MPEKOMEPHO OTrpaHUYaBame CI0007e
TeCTHpama. Y TPWIOT MPOIIUpEHma 0Be ¢I000/e MOTPEeOHO je MPOMUCAaTH HUXKY CTapOCHY
TPaHMILy CTUIAFkha 3aBEHITajHE CIIOCOOHOCTH M OMOTYNHTH CBHUM CTapHjUM MaJIOJIETHUIIMMA
(14-18) roxm. ma peanu3yjy CBOjy MOCJIEImy BOJbY NMyTeM 3aBemiTama. Takohe, y Huby
OCTBapHBama KHUXOBE MUCTHHCKE BOJbE W CIMMHUHHCAFa HEIOMYIITCHHX yTHUIaja HAa HEHO
(dbopmupame, 3a IITa MOCTOjJU peajiHa OMacHOCT ¢ 003UPOM Ha HUXOBO HEJIOBOJHHY 3pEJIOCT U
HEHCKYCTBO, OMJIO OM KOPUCHO MPOIMHUCATH OTpaHHYCH-E Y MOTJIeAY IOMyIITeHUX (popmu
3aBelITalka IyTeM KOJUX MOTY H3pasuTH TOCiely BoJby. OBO pelIeHhe CMaTpaMo
ONTUMAITHUM Ca acleKTa MPOIIMPEHha IoMallaja cjI000/Ie TeCTUpamba Kao OIIITEr PUHIIHIIA,
M ca acmekTa uHTepeca Miahux MasolieTHMKa KOJ KojuxX 3amTuTHa ¢yHkuuja Qopme

AOIIPUHOCHU peanmaquI/I IBbUXOBC IIpaB€ BOJBC.

(e) Kpumuxa xonyenyuja 3asewimajue cnocobrocmu

Brnanajyhe xoHuemnuuje peryinucama 3aBellTajHe CIIOCOOHOCTH NpeMa 00jeKTUBHOM
KpUTEpHjyMy, Tj. TOJMHAMa CTapocTH Koje ce (ukcHO onapelyjy, cTBapajy HeoOOpHBY
IIPETHOCTAaBKYy Jla MaJjloJIeTHa JIMIa UCHOJ JAe(dUHHCAaHE CTApOCHE TPaHUIE HEMajy MPaBHO

peleBaHTHY BOJbY Ja CadyMHE 3aBElITame, Tj. 3aBEIITajHO Cy HecrnocoOHa, M 000pHUBY

88 (Perovi¢, 1980), ctp. 492.
29qy 193 cr. 2 mer. 3 [opommanor 3axona Cpowuje.
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MPETIIOCTABKY JIa je JUIIE KOje je TOCTHUTIIO 3aKOHOM MPOTHCAHY CTapOCHY 100 CIOCOOHO 3a

. 290
pacyhuBame, ma caMUM TUM M 3aBEIITajHO CIIOCOOHO.

[IpoGnem 0OBaKBOT AOrMaTCKOT
NpUCTYyIA OTJIela Ce y HEyBaKaBamby PENATUBHOCTU MAJIOJIETHUKOBE HECHOCOOHOCTH 32
pacyhuBame, ¢ 003UpOM J1a Pa3TUYUTH HUBO 3PEIIOCTH, KUBOTHOT HCKYCTBA UT/., YCIOBJHABA
W Pa3IMYUTH HUBO CIIOCOOHOCTH MAJIOJICTHHKA Jla CE CTapa O COIICTBCHHM HWHTEPECHMA U

291 Takne, 00jeKTUBU3UPAHEM HHCTUTYTA

CXBaTH 3Ha4a] TOjeAWHUX TIPAaBHUX paIbH.
3aBelITajHe CIIOCOOHOCTH, HEOTPABIAaHO ce ycKkpahyje mpaBO TeCTaMEHTApHOT pacrioJiarama
MaJIOJIETHUM JIMIIMMA KOja MOoceyjy HOTpeOaH MEHTAIHHU KalaluTeT 3a U3jaBJbUBAkE PABHO
peneBaHTHE TOCIIEbe BOJbE Y KOHKPETHOM CIIy4ajy, jep HE MCIYyHaBajy yCIOB y MOTJIETy
JOWkE cTapocHe rpanuue. McroBpemeHo, mpyxka ce MOTYhHOCT JHIMMa KOja HMCIYHaBajy
00jeKTUBHU YCJIOB 3aBeIITajHE CIIOCOOHOCTH, a HUCY CIOCOOHA 3a pacyhuBame, 1a HUXOBO
3aBEUITajHO PACIOJIarame IOCTaHe TMPABHO BaJbaHO, YKOJIHMKO HHUKO HE OCIOpU TPaBHY
pEeNeBaHTHOCT HUXOBE Hapemde Mocienme BoJhe. Ha OBaj HAUMH ce peraTUBU3UpA 3HAYA]
Ccy0jeKTUBHE KOMITOHEHTE Ka0 CYIITHHCKE KOJ| 3aBEIITajHe CTOCOOHOCTH U JIOBOJH Y TTUTAHE
OCTBAPUBAKE€ MHCTUTYIIMOHE (YHKIMjEe yCTaHOBE 3aBEIITajHE CIOCOOHOCTH Kao YCioBa
HACTaHKa MyHOBAXHOT 3aBEITAA.

[Ipunukom neduHMCama MpaBHUX OKBHpA 3aBEIITajHE CIOCOOHOCTH Tpeda, HaKie,
UMaTu y BHUAY MOCEOHO H3pa)xKeHy ICHUXOJIOIIKY KOMIIOHEHTY, jep UM CaMO CauyMibaBambe
TeCTaMEHTa MMa moce0aH CyOjeKTHBHHM 3Hauaj 3a 3aBEIITaolla, Kao aKT TMOCIEImke BOJbE U
CyouaBamama Ca YHWIEHUIIOM CMPTH Yy MOTEHLHUjaly, IITO YKazyje Ha HeroB mocedaH
JIpYIITBEHU 3Hayaj W YCJIOBJbaBa JPYrayuju IMPUCTYN HpaBHOM ypehemwy TecTameHTa y
OHOCY Ha Jpyre mpaBHe mociose.’”? OTyma, apryMeHTH y IPWIOT NpH3HAMbA LIMPE
TecTaMEHTapHe CIIOCOOHOCTH Y OJIHOCY Ha MOCJIOBHY MPOU3MIAa3e U3 MPUPOIE MPABHOT Mocia
3aBelliTama Koja je naeduHucaHa LMJbEM paJud Kojer MpaBHU MOpEAaK IMpHU3HAje MpaBo
TecTupama mnojeauHny. Ilomazehu o mpaBHOTr LMJba 3aBEIITAJHOT pacrojiaramba KOju ce
orjela y HacTOjalkby HEKOT JIMIA Jia TI0 CBOjOj BOJbU paclopeiyd MMOBUHY 3a CIIy4aj CMPTH,
PHU3HK OJ1 HECAaBECHOT MOCTYIAamka U YrpojkaBarma IMPaBHOT IPOMETa CBEJCH je HA MUHUMYM C
003MpoM J1a je ped O JOOPOUYMHOM MPAaBHOM MOCITY KOjU j€ YBEK OMO3UB. Y TOM CMHCIY,
TeopHja Mamer WK HUKaKBOT pH3KMKa KO MOrtiS causa pacrofiaramba TOBOPH Y MPUIIOT [IIHPE

TECTAMCHTAPHC CHOCO6HOCTI/I, C TUM Ia C€ OBJAC PU3UK IIOCMATpa KpPO3 MPU3MY HHTEpPCCa

29 (Byphuh, 2013), ctp. 571.
»/3jaBa Iocrmenme BOJbE 3aBEUITAola IO/IpasyMeBa MOCTOjame oapeleHor cremeHa 3penocT,
npenocTpokHocTd U ocehaj mpasexsoctu (Hagena, 2010), crp. 1443.
292 (Miti¢, 1969), ctp. 33.
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TpehuX JUIla Kao y4eCHHKa IMpaBHOT Mmpomera. MeljyTuM, ca acmekTa 3alliTHTEe HHTEpeca
MaJOJISTHHX JIMIIAa Yy CBOJCTBY 3aBEIITAoIlla, PH3UK ce orjena Kpo3 Behy moryhHOCT
HEJI03BOJHCHHX yTHUIAja HA HUXOBY MOCIEKBY BOJbY, Ma ce y TOM mpaBily Hamehe moTpeda

ocurypama IpaBHC PCICBATHOCTU IbBLUXOBC IIOCICAKLEC BOJBE MU CaMUM THM peaﬂmaunje

. 2
cioboie TecTupama ( 0 YeMy je MPEeTXOqHO OWIIO pedH ) . %

b) TIPABHA ITPUPOJIA 3ABEIITAJHE CIIOCOBHOCTHU

VY mnpaBHO] TeopHju TOCTOje TpU CTAHOBHUIITA O TMPABHO] MPUPOJM 3aABEIITAJHE
cnocoOHOCcTH: 1) 3aBemiTajHa CHOCOOHOCT Kao CIElMjalHa TMpaBHA CIOCOOHOCT; 2)
3aBelITajHa CIOCOOHOCT Kao Jeo (MOABPCTA) IMOCIOBHE CHOCOOHOCTH W 3) 3aBellTajHa

CIIOCOOHOCT Kao crocoOHOCT SUl generis.

1) 3aBemrTajHa cMOCOOHOCT KA0 CHEI[HjaJHA MPABHA CIOCOOHOCT

[IpaBHa cmocoOHOCT (UBMYKOT JIMIIa OCHOBHA j€ TMPETIOCTaBKa TIOCTOjaa |
MOCJIOBHE M 3aBEIITajHE CIIOCOOHOCTH, jep CaMO CYOjeKT y TMpaBy MOXE pacrojiaraTh
MMOBHHOM Omto inter vivos mim mortis causa. Kao ycraHoBa jaBHOT TOpeTKa Koja craaa y ius
Cogens,294 MpaBHA CMOCOOHOCT ce MaHHU(]ECTyje M3jaBOM BOJbE CYyOjeKTa y MpaBy, OWIIO Y
dopmMu 3aBemTama WM JIPYror TPaBHOT IOCHa, TPU YeMy W 3aBElITajHAa W TIOCIOBHA
CIOCOOHOCT 3aJIp)KaBajy CBOJy CAMOCTATHOCT Ka0 YCTaHOBE Y OJIHOCY Ha MPaBHY CIOCOOHOCT.

VY neny mpaBHE TEOpHje MOCTOjU CXBaTamke Jla 3aBElITajHa CIIOCOOHOCT MPEICTaBIbha
nocebaH BUJ MMPaBHE CIIOCOOHOCTH, M Je(DUHHMINE C€ KAO JIUYHO CBOJCTBO (PM3HUUKOT JIMIIA Ja
3aBEUITAajHO PACIIOJIaXe U KOje Ce y Ciydajy Jia He MOCTOjH, HUKAKO HE MOXE HaJOMECTUTH.
3a pa3uKy 0J1 OIIITE MPaBHE CIIOCOOHOCTH KOja ce CTUYe pohemeM, 3aBemTajHa CriocoOHOCT
ce TpeMa HaBOJUMa 3arOBOPHUKA OBOT CTAHOBHINTA CTHYE MO HCIYHEHY 3aKOHOM
npenBuleHnx ycrnoBa (y3pacT U CHOCOOHOCT 3a pacyhuBame), 300T uera ce cmarpa Ja
PeICTaBba CICUHMjalHy MpaBy crocobHoct.””” OBa kBamudukammja TemesrH ce Ha
noucTtoBehrBamy CIOCOOHOCTH TeCTUpama ca MPaBOM TECTHUPama, Ka0 CYOjeKTUBHUM MPABOM

Koje oBmamhyje TecTaTopa Ha pacrojarama WMOBHHOM 3a CIydaj cMpTi.’”®

MebhyTum,
CIOCOOHOCT TECTHpamka He MOKE ce MmorcToBehnBaTy ca npaBoM TeCTHpama, Beh je y muTamy

MaTepI/IjaJ'IHOHpaBHI/I YCJIOB Kao MPETIIOCTAaBKa ITYHOBAKHOT TECTUPAbA.

298 (Markovié, 1974), ctp. 169.

294 (Crojanosuh, 2004),ctp.133.

2% (Gavella — Belaj, 2008), ctp. 130; A. Finzgar, Dedno pravo Jugoslavije (Ljubljana, 1962), ctp.88.
2% (Markovi¢, 1974), ctp. 163.
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2) 3aBemTajHa cOCOOHOCT KA0 /Ie0 MOCJIOBHE CIIOCOOHOCTH

Be3a 3aBemtajae ca nocioBHOM criocoOHomhy Takole je Beoma u3paxkeHa umajyhu y
BUJy /1a C€ Yy NPBO BpEeME Y PUMCKOM IIpaBy OBE CHOCOOHOCTH HHCY pasiukoBaie. [lpBu
PUMCKH TECTaMEHT cacTaBjbajia Cy JIMIIa KOja Cy MMajia TOCJIOBHY CHOCOOHOCT, JAa Oum ce
KacHHje HampaBWiIa pa3jinka u3Mel)y OBHX MHCTUTYTa y CMHCIY IMOIHM3amka J10HkE CTApOCHE
I'PAHHIIE 33 CTHIAE MOCIOBHE CIIOCOOHOCTH Y O/IHOCY Ha 3aBEITajHy. >

VY caBpeMeHO] MpaBHO] JOKTPUHU CXBaTamke 3aBEIITajHE CIIOCOOHOCTH Kao MOCEOHOT
BHJIa TIOCJIOBHE CIIOCOOHOCTH MMa HAajBHIIIE HpI/ICTaJn/ma.298 Hawuwme, 3aBemtajua cnocoOHOCT
ce TocMaTpa Kao MPHPOJIHU MPOAYKETaK IOCIOBHE CIIOCOOHOCTH, jep C€ TOJa3d O]
CTaHOBHINITA J]a KO MMa CIIOCOOHOCT pacroJjiarama MpaBHUM TOCIoBHMa INter Vivos, y Tum
rpaHMIiaMa My Mopa OUTH TIpU3HATa U CJI000/1a pacrosarama mortis causa.’®®

[ToBe3aHOCT OBUX CHOCOOHOCTH HCIOJbaBa C€ KpPO3 CIWYHY JAPYLITBEHY (QYHKIU]Y
paau kKoje ce oHe mpu3Hajy. HanMe, u mocioBHA W 3aBemiTajHa CIOCOOHOCT Cy MPETyCIOBH
OCTBapHBama OBJIANThelha MMOBUHCKOIIPABHOT pacroJiarama (y JeJHOM CIIydajy 3a )KMBOTa, y
JIPYroM, 3a CJIydaj CMPTH) KOje je Y (YHKIIMjU OCTBapHMBama MpaBHOT mpomeTa. McroBeTHa
MMOBHMHCKOTIpaBHa MPHUPOJA TOPa3yMEBa W jeIWHCTBEHH CTBAPHONPABHH OKBUD HHUXOBOT
JIeTIOBama y MOTJIely TMpeIMeTa pacioliarama. Pasinika nak mpousiasu U3 Ipupoje MpaBHUX
MOCJIOBA, KOja yCJIOBJbAaBa M FHHXOB PA3]IMUUT MPAaBHU JOMaIllaj, A CAaMHUM THM H TOTPeOy
3alITHTE Pa3IMYUTHX UMOBHHCKHAX HMHTEpeca IUCIOHEHATa KOjU, Y CBOjO] CBEYKYITHOCTH,
YTHUy Ha APYraduji MPaBHA 3HAYa] OBHX HHCTHTYTA.
Haume, y npaBHOj TE€OpHju ce MCTUYE Ja CTCICH 3pEIIOCTH, KUBOTHOT MCKYCTBA U

CBCCTH O 3Haqajy U Iocjieguuu npeay3eTux paambu Mopa outH aZCKBaTaH 3Haqajy IIpaBHOT

. . 301 .
IocCJjia KOJju Ipeay3nma, y OBOM CJiy4dad]y 3aBCLITAmA. I[pyTI/IM pcunmMa, mMToO jJ€ IMpaBHO-

297 pidem.

28 vVidi: (Brox, 2004), crp. 59 (Ferrari — Likar-Peer, 2007), crp.140; R. Hausmann - G. Hohloch,
Handbuch des Erbrecht (Berlin: Erich Smidt Verlag, 2010), ctp. 5.

299 (Hagena, 2010), ctp. 1441; (Markovi¢, 1981), ctp. 238.

%00 (Miti¢, 1969), ctp. 42.

[MuTame npu3Hama 3aBEIITajHE CITOCOOHOCTH MajoleTHHIIMMa onxpeleHe crapocHe MoOm mMopa ce
MOCMAaTpaTH ca acrekTa (yHKIHja KOoje ce Ha Taj Ha4HMH Kelle OCTBapUTH. Tako, jerHa o7l OCHOBHHUX (DYHKIIHja
CBaKoOr' MPaBHOT II0CJA, IOCMATPaHO Ca CTaHOBHIUTA MPABHOT IOPETKA, jeCTe MHCTUTYLUHOHA (YHKIHja, IITO
3HauM Ja hie ckianame mocia HeKOM JIMIY OMTH JJO3BOJBEHO YKOJHMKO C€ OCTBapyje CYIITHHA TOT MPABHOT MOCNa
Kao MHCTHUTYTA, a TO je BOJbHO M3a3MBakbe MPAaBHUX Mociequua. Jlakie, CBaku MpaBHHM 110Cao0, Ia ¥ 3aBEIITAbE je
n3ajaBa BOJbE HEKOT JIMIA Jla HAcTyme oipeljeHa mpaBHa NejCTBa, M YKOJNHMKO CE€ OHA OCTBapyje, MOryhHOCT
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€KOHOMCKH 3Ha4aj HEKOT MPaBHOT mociia Behu, To ce 3axTeBa U Behu cTeneH crnocoOHOCTH 3a
pacyhuBame HETOBUX YYECHHKA, ITO CE€ OJpakaBa Ha Pa3IMYUT JOMAIldj 3aBEIITajHE H
IIOCJIOBHE CIIOCOOHOCTH.

Kao BaHpeaHH WHCTPYMEHT IPABHOT MpoMeTa 300T J0OpOUYMHOr KapakTepa ¥ MOrtis
causa niejcTBa, 3aBElITambe Ce cMaTpa MPaBHUM ITOCIOM MAamber WM HUKAKBOT PU3HKA, TE CE
3axTeBa HWXKH CTETICH 3PEJIOCTH M )KUBOTHOT MCKYCTBa HETO KOJI pacroJiarama 3a )KUBOTa. 3a
pa3MKy OJ] MPaBHUX IOCIIOBA 32 )KUBOTA KOJU Cy M3pa3 MPUHIIUIIA KOHCEHCYaIH3NMa, Te je 3a
pacKul yroBopa, Kao W 3a EroB HACTaHaK, MOTPeOHA carlaCHOCT BOJba YTOBOPHHX CTpaHa,
(ocuM y 3aKOHOM MpeaBul)eHUM CilydajeBUMa Kaja je MOTyh W jJeTHOCTpaHW pPacKHd), KO
3aBelITama KOje HacTaje JeIHOCTPAaHOM H3jaBOM BOJhE 3aBEITaolla, OMO3WB je MoOTyh 10
TpEeHyTKa JieJlallije 3aBelTaola, 0e3 MKaKBUX MpaBHUX nocieauia. Ono3uBocCT, Kao jeAHa 0]
KapaKTepPHCTHKA 3aBEIITama YIPaBO TOBOPH Yy NMPHIOT NMPHU3HABAKA IIMPE TECTaMEHTapHE
CrOCOOHOCTH, jep 3aBelITamke HE BE3yje TeCTaTopa, Te Ta OH MOYKE U3MEHUTH U TIPHJIArOIUTH
MPOMEHEHUM KUBOTHUM OKOJIHOCTHMA, WJIM I'a MaK OMO3BaTH, YKOJIMKO BUIIE HE OAroBapa
HETOBO] CTBApHO] Bosbn.>%? Obakas MPAaBHOTEOPHJCKH TPHUCTYNl HE yMamyje TMpPaBHU U
JIPYIITBEHW 3HAa4yaj 3aBelITama Kao MPaBHOT HMHCTpyMEHTa y (YHKIHJU OCTBapHBamba
MMOBHHCKOTIPABHOT KOHTHHYMTETa, 300T dYera ce W cMmaTrpa jeAHHM O] HajhOpMaTHHUjUX
npaBHUX nocoBa. >

Jour jenna ox Tayaka pa3rpaHUYCH-A 3aBEIITajHE U MOCIOBHE CIIOCOOHOCTH MPOU3IIA3H
U3 JIMYHOT KapaKTepa 3aBelliTalba KOJ KOjer He IOCTOju MOTryhHOCT J1a ce HeIoCTaTak
3aBellTajHe CIOCOOHOCTH 3aBEITA0IIa HAJOMECTH aHTQKOBAhEM 3aKOHCKOT 3aCTYITHUKA, Kao
IITO je ClIy4aj KOJ MOCJIOBHE HECIIOCOOHOCTU. YKOJIMKO HEKO JIUIIE HUje HABPIIMIO 3aKOHOM
MpOIMKCaHe TOJWHE 3a CTULAlbe 3aBEelITajHe CIOCOOHOCTH, WM HHje CINOCOOHO 3a

pacyhuBame, MOryhHOCT caunmaBama 3aBelTama he nzocratu. OBo je jolll jeZjaH oj paszjiora

CKJIalTarba HEKOT TPABHOT IIOCNIA, V¥ OBOM CIy4ajy caudi-aBama 3aBelTama, He Tpeba Omtm yckpahena. Ha
WHCTHUTYTIMOHY (DYHKIIH]Y C€ HaJ0BE3Yje M BOIATUBHA (PYHKITHja 3aBEIITajHEe CIOCOOHOCTH, HauMe, 3aBEIITajHO
pacmorame Mopa OUTH akT BOJhe MAJIOJIETHHKA Ja HacTyre ofpeheHa mpaBHa aejcTBa. BonatuBHa QyHKIHja je
3Ha4ajHa ca acnekra manonetrHuka; Buan: V. Vodineli¢, ,,Funkcije poslovne sposobnosti maloletnika®, Pravo-
teorija i praksa, 3 (1999).ctp. 32 u 33.

2By nu:omnyky Bpxosmor cyna Crosennje I1. 1239/67, ox 14. 11. 1969, TIpasauxk, 6p. 4-6/1970, ctp.
61-62. HaBeneno npema: (Crojanosuh — hupuh, 2010), ctp. 53.

0% (Markovi¢, 1974), 43.
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KOjH WAy y MPHUJIOT €KCTEH3WBHUJET peryiaucama 3aBelITajHe CIOCOOHOCTH OJ MOCIOBHE U

BCHOT MMPpHU3HaBamka U MAJIOJICTHUM JIMIIUMA.

3) 3aBemTajHa CIOCOOHOCT — CIIOCOOHOCT SUI generis

3aBemTajHy CIIOCOOHOCT MOjeTMHH MTPaBHHU TEOPETHYApH HE CBPCTABAjy HU Y jeTHY OJ1
nocrojehnx criocoOHOCTH KOje YMHE MPABHU KaranuTeT GU3NYKuX juna, Beh je KBamuukyjy

Kao crocoGHocT Sui generis.®™*

Y TOM cMuCIy ce y MpaBHO] JUTEPATYPH MOTY CYCPECTH
CTaBOBU J1a je 3aBeIlTajHa CIIOCOOHOCT MpHU3HATA y IHUJbY CAUYWbaBamka CaMO JeJIHE BPCTE
MPaBHOT TIOCJIa — TECTAMEHTA, T1a J1a O Mopajia OMTH 3ace0HO KaTeroprcaHa Mo aHAJIOTH]U ca
JIPYTHM BPCTaMa MOCEOHIX CIIOCOGHOCTH KAo IITO Cy ISIUKTHA, PajIHa U CIL. 0

He ocnopaBajyhu 3HawajHy mnogymapHocT u3Mel)y TOCIOBHE U TecTaMEHTapHe
CIIOCOOHOCTH KOje€ TPOUMCTHYY, NMPEHCTBEHO, W3 OBjamhema pacrojarama UMOBHHOM Kao
MIPABHOIIOJIMTUYKOT IMJha PaJd YHjeT OCTBapema Cy OBa JIBA WHCTHTYTa YCTAHOBJbCHA,
CIIQYKEMO Ce ca M3HETHM TJIEIUIITEM Jla TECTAMEHTPaHy ClocoOHOCT Tpeba oKBanmn(puKoBaIN
Kao MoceOHy BPCTYy crmocoOHOCTH. OCHOBHU apTyMEHTH KOj€ MCTHYEMO Y TPUIIOT OBaKBOT
ompenesbeha MPOM3WIA3e W3 TMpaBHE NPUPOJAE 3aBEIITama Kao jeAHOCTPAHOT, JIMYHOT,
OTIO3WBOT TPABHOT TOCTIa, Ka0 U HETOBE Kay3e Koja ce orjiena y 0ecTepeTHOM pacrojiaramy
MMOBHMHOM 3a ciydaj cMptu. CMarpaMo Ja CBe MOMEHYTE CIEeMU(PHUYHOCTH 3aBeIITama Kao

MPABHOT TI0CJIa, Ka0 Ta4Ke pa3rpaHUYeHa Y OJHOCY Ha OcTaye MpaBHE MOCIOBE, Y JOBOJHHO)]

MEpH OTIPeIe/bY]y MOCTOjamke 3aBEIITajHE CIIOCOOHOCTH Kao Moce0He CIIOCOOHOCTH.

C) CIIOPHA TIUTAKA O YTULIAJY 3ABEIITAJHE HECIIOCOBHOCTHM HA TPAHUIIE CJIOBOJE
3ABEILITABA

1) IIpaBHe caHKUMje 32 3aBeIITAjHY HECHOCOOHOCT KAao rpaHuile ciodoae

3aBelITamba

I'panune cnobone TecTHpama 3aBUCe M OJ NPaBHUX CaHKIMja Koje morabhajy
3aBellTamke MPHU YMjeM CadyHibaBamby HUje MMOCTOjalia 3aBelliTajHa CIIOCOOHOCT, jep CTpOXKuja
CaHKIIMja cyXkaBa a Onaka yTM4ye Ha IIMpeme OBUX rpaHuna. [lomTo je 3a moctojame
3aBelITajHe CIIOCOOHOCTH MOTPEOHO J1a ce UCIyHE JIBa KyMyJIaTUBHA ycJIOBa — CyOjeKTUBHH,
Tj. CIOCOOHOCT 3a pacyhuBame M OOJeKTUBHH, IpOIMHUCaHa cTapocHa 100 3aBellTaola,

HE/I0CTaTaK jeTHOT WM 00a, IOBJIauu 3aKOHOM IpeBUl)eHy CaHKIIH]Y.

%04 A. Silajdzi¢, Nasledno pravo (Sarajevo: 1964), crp. 160; H. Ba6uh, ,IIpaBHa npuposia mpasa Ha
HY)XHH JIeo - ['1oca moBogoM pemema 3akoHa o HacnehuBamwy™, y Hosune y 3axony o nacaehusary Cpouje uz
1995. 200une (Kparyjesar, 1998), ctp.154.

%95 (Kupojunosuh, 2016), crp. 152-156;
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Taxo, ako 3aBemiTanan y TPEHYTKY CaudibaBarba 3aBEIlTama HUjE MMAO HABPIICHUX
MEeTHAeCT TOJIMHA JKUBOTA, 3aKOHOM O HaciehuBamy CpOwuje mpomrcana je CaHKIHja HEeroBe
aumraBoctn.>®® 3a pasiKky o jeAHOOGPA3HOr CAHKIMOHHCAMmA HEHCITYHhEHha 00JCKTHBHOT
YCIIOBa, 32 HEJOCTaTaK CyOjeKTUBHOT YCJIOBa, OBUM 3aKOHOM Cy MPOIHUCAHE JBE PA3IUUNTE
BpcTe caHkiyja. C THM y BE3H je M IPBO CIIOPHO NMUTAE — WMa JIM OCHOBA Ja jeJlaH UCTH
Y3pOK TECTaMEHTapHE HECIIOCOOHOCTH BOJHM pPA3JIMYUTUM TPAaBHUM CaHKIHjama, Koje
ciencTBeHo onpelyjy pasmmuute TpaHuie cinobojae 3aBemrama? Haumme, y ciiydajy kan
MIOCTOJU CYZCKa OJUIyKa O MOTIYHOM JIMIIEHY IMOCIOBHE CIIOCOOHOCTH 3aBelTaolna 300r
HECIOCOOHOCTH 3a pacyhuBame, OHJa IMOCTOjU HEoOOpHBa MPETIOCTaBKA J1a je TO JIUIE

. . 7
3aBCUITAJHO HCCHOCO6H0, M Taga J€ 3aBCIITAalmC HI/IHIT{;IBO.30

Mebhytum, y ciydajy na Hema
CYICKE OJUIyKE O IMOTIIYHOM JIMIICHY TOCIOBHE CIIOCOOHOCTH, a 3aBEIlTalal] y TPEHYTKY
cauMmaBama 3aBellTama Oyle HecrmocoOaH 3a pacyhuBame, 3aBemiTanal] Takohe Hema
3aBEIITajHy CIIOCOOHOCT, ajld jé TaKBO 3aBEIITAHE pYHIJ'bI/IBO.gog VYV o6a ciyuaja, makie,
HECIOCOOHOCT 3a pacyhuBame yCIoBJbaBa HEMOCTAjalkhE 3aBEITAJHE CIIOCOOHOCTH, C TUM IIITO
y NPBOM CJIy4yajy MOCTOjU He0OOpHBa MPETIOCTaBKa Ja j€ JIUIE MOTIYHO JHUIIEHO MOCIOBHE
CIIOCOOHOCTH 3aBEIITajHO HECTIOCOOHO, JIOK y IPYroM Ciy4yajy MOCTOJU MPETIIOCTaBKa Jia je
JUIe crmocoOHO 3a pacyhuBame W OHA] KO TBPIM CYNMPOTHO AYKaH j€ TO U Ja JOKaxe. Y
MIPBOM CJIy4ajy OTpaHHUYCH:E 3aBelITajHe cioboze je Behe Hero y aApyrom, a 3aKOHCKH OCHOB
j€ UCTH.

CMmaTpamo 1a OBaKBO oOIpenesbehe jJomaher 3akoHOIaBIa, ¢ KOJUM ce HEe OHCMO
MOTJIM CarjIaCUTH, IMOYMBa HA aHAJIOTHO] MPUMEHH TpaBWIIa OOJUTAIMOHOT IpaBa TAe je, y
3aBHCHOCTM O]l CTEleHa HEIOCTaTKa TIOCIOBHE CIIOCOOHOCTH, TpeBHl)CHA CaHKIHja
HUIITABOCTU WJIU PYIIJBUBOCTH yroBopa. Kaja je y mutamy 3aBeniTajHa HECIIOCOOHOCT, OBO
peleme ce MOXKE KPUTUKOBAaTH M3 BHIle paziora. [IpBo, y HailemM HacieqHOM IpaBy
3aBelITajHa CIIOCOOHOCT HHje CTENIEHOBAHA, 11a 3aTO HEMa MECTa aHAJIOTHJU Ca CTEIICHOBAKEM

IOCJIOBHE CITOCOOHOCTH Y YrOBOpHOM IIpaBYy. Hecnoco6HocTt 3a pacyleBaH,e, HE MOXC UMAaTUu

% 4y, 156 3akona o HacnehuBamy Cpouje.

37 Ibidem; Buau: (Autuh — banmurosar, 1996), ctp. 435.

%8 gy, 166 3akona o maciehuBamy Cpbuje: “PymubHBO je 3aBelITame JHIA KOje je Y TPEHYTKY
EErOBOT' CaulbaBama OMII0 HECIIOCOOHO 3a pacyhuBame.” 3aBemrame je cTporo (popMamHH akT, KOju UMa 3a
b 0be3beheme Bosbe MHIa Ja pacioiake CBOjOM WMOBHHOM M HE TIPOHM3BOIM IIPABHO JIEjCTBO aKO j& CTame
CBECTH 3aBEITA0IA ¥ BpEMe cauri-aBama OMII0 TakBO J1a 300T HeCrTocoOHOCTH 3a pacyjuBame OH HHje MOTao Ja
u3pa3d CBOjy BOJbY. be3 3Hauaja je, Ipu TOME, MOCTOjab€ WIIM HEIMOCTOjalbe CYICKE OTYKE O JIHIIABAY
TIOCJIOBHE CMOCOOHOCTH, Kao W Jia JM je 3aBemrTanar Ouo HecriocobaH 3a pacyhuBame W3 TpajHAX WIH
MIPUBPEMEHUX pasiiora. Y CBaKOM cCiyd4ajy, 300r HecmocoOHOCTH 3a pacyhuBame 3aBemraona y Bpeme
caunMmaBamka TECTAMEHTA, 3aBEIITame HE TMPOoM3BoAM mpaBHO AejcTBo.”, (M3 Pemema Bpxosror cyma Cpowuje,
Pes. 1179/08 ox 27. 05. 2009. TOJMHE, http://www.poslovnibiro.rs-
[files/File/SUDKSA PRAKSA/3.1.3.%20NASLEDNO%20PRAVO.pdf.).
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Pa3NMYKT MPaBHU 3HAYaj MO MyHOBAKHOCT 3aBELITAaba U OUTH Y3pOK MPUMEHE Pa3IUYUTUX
CaHKIMja, y HWCTUM CTBapHUM OKOJHOCTMMa. Tek ykonmko OW ce yBela Kareropuja
OTpaHWYEHE 3aBEIITajHE CHOCOOHOCTH, Omia OM OmpaBlaHa aHaJOTHA NMPUMEHA IpaBHIa
OOJUTaIMOHOT TIpaBa Mo KOjUMa je YrOBOP PYINIJBUB YKOJIMKO Ta jé 3aKJbYYMJIO OTPaHUYCHO
10C10BHO crocobmo uue.’” Y Tom ciydajy 61, U3 HCTOT pasiiora, i 3aBelITabe TPEOIo 1a
Oyne pynubnBo. Hamocnerky, MuciuMo naa MOTYhHOCT KOHBaIMAALMje PYIIJBUBOT
3aBelITama 300T HECTTIOCOOHOCTH pacyhuBama TOBOJIM y MUTAKE MPABHY CBPXY 3aBEUITAjHE
CIIOCOOHOCTH Kao TapaHIfje IMpaBHO pEJIEBAHTHE BOJbE KOja je y OWUTH 3aBelITajHe
cro6oze.*™?

Hu npob6nem nokaszuBama HEMOCTOjama CIIOCOOHOCTH 3a pacyhuBame HHje JOBOJbaH
pasJior 3a IBOCTPYKH PEKHUM MPaBHUX CaHKIIMja y CiIydajeBUMa KaJl Tpeba yTBPJUTH Jia JiU je
HEKO 3aBeIITae MYyHOBWKHO WM HHje. Kam mocToju mpaBHOCHaXHA CyACKa OJJTyKa O
MOTIIYHOM JIMIIEHY IOCIOBHE CIOCOOHOCTH HEKOr JHila 300r HECNOCOOHOCTH 3a
pacyhuBame, oaKIaH je MOCTyIaK JTI0Ka3uBama — U3 UCTOT pasiiora 300T KOJEeT je MOCIOBHO
HecrocoOaH, 3aBelITajall HUJE HU 3aBEUITajHO CHoco0aH y TPEHYTKY CayumbaBama
3aBeLITamba. > Melhytum, TO mTO je y Cly4ajy MOCTOjalba OBaKBE CYJICKE OJJTYKE OJIAKIIIaH
JIOKa3HU TIOCTYMaK, HHUje pas3jor KOju TMpaBaa TUCTUHKIM]Y YTHIAja CIOCOOHOCTH 3a
pacyhuBame Ha MYHOBXKHOCT 3aBEIITama, U Mpe ce MOXe pehu Aa je OH mocienuiia, a He
CH Y3pOK.> 2

KonBanmpanujom pynubMBOT 3aBellTama, CTBapHa Hecino0oaa 3aBemiTaona y
TPEHYTKY CauWbaBama TECTAMEHTA, MPEepyIIaBa ce y clI000y 3aBelITama, HaKo je HacTaia
W3BaH JONMyMTEHWX rpaHuna. CBaka cio0oja MOXKE MOCTOjaTH CaMO YyHyTap TpaHHIA
onpeheHnX MpaBHUM MOPETKOM, CTOTa HH CI000/y 3aBellITamka He Tpeba MPOIIMPUBATHA U3BaH
TUX TpaHMIa. 3aTO cMaTpamo Ja crocoOHOCT pacyhuBama 3aBemTaona Tpeda yrBphuBaru y
CBaKOM KOHKPEHOM CJIyuajy KaJia je OHa CIIOpHa, a 32 HEMOCTOjake 3aBeITajHe CIIOCOOHOCTH
yciell HEeCIOCOOHOCTH 3a pacyhuBame NpPEIBHACTH HUINTABOCT TECTAMEHTa KAao jeIUHY

- 313 .
CaHKIHJy. OTyz[a, Yy aKTYCJIHO] pe(i)OpMI/I HACJICAHOTI IIpaBa Tpe6a MNpCUCIIUTAT HAYHUH

CaHKIITMOHHCamka 3aBemTajHe HCCHOCO6HOCTI/I, Kako Ou ce OCTBapuiia Q)YHKHI/Ija OBOT" ITpaBHOT

309 qy1. 111. 3akoHa 0 OOIUraIOHAM oxuocuMa PC.

310 (Byphuh, 2013), cp. 569.

11 Bymu: (Autuh - Bamunosan, 1996), crp. 433.

312 (Byphuh, 2013), ctp. 269.

%13y nomahoj mpaBHO] TEOPHjH MOjEIMHH AYTOPH 3aCTYNajy CTAaB O jeAMHCTBEHOM CAHKIHOHHCAHSY
HEJI0CTaTaka 3aBeIITajHe CHOCOOHOCTH 300T HECIOCOOHOCTH 3a pacyhuBame, CAaHKIMjOM HUINTABOCTH; BHJIM:
(OKusojunosuh, 2016), crp. 160-162.
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WHCTUTYTA, TIPe CBEra, MHCTUTYIIMOHAIIHA, OJTHOCHO BOJIATHBHA, yBakaBajyhu W yjenHaucHa

. . 314
peliemka Koja o OBOM MUTaBkY MOCTOjE Y YIOPEIHUM 3aKOHOJaBCTaBHMA.

2) YTHnaj 1eTMMUYHOT JIMIIEHA M0CI0BHE CIOCOOHOCTH HA ¢JI000/1y 3aBelITaba

Jlpyro CHOpHO THTame KOje Ce jaBjba Yy KOHTEKCTY JepHHHCama JoMaliaja
3aBeIlTajHe CIIOCOOHOCTH jecTe Y KOjoj MEpPH Ha OBY CIIOCOOHOCT Tpeba Ja yThde NeTMMHIHO
JIMIIEHE MTOCIOBHE CIIOCOOHOCTH 3aBelTaona?

VY ymopeaHOM mpaBy 3acTyIJbEHA Cy pa3iHuuTa pelieha y MOTIeAy TeCTaMeHTapHe
CIOCOOHOCTH JUIAa JEIMMHUYHO JIMIIEHOT TIOCJIOBHE CMOCOOHOCTH. Y mpaBy AycTpuje,
3aBelITajHd HEeCITOCOOHOCT KOja je y3poKaBaHa HEMOCTOjakheM CIOCOOHOCTH 3a pacyhuBame
ycien Tcuxuuke OosiecTH, MEHTaldHor mnopemehaja WM JIpyror Yy3poka yMameHe
pa300pUTOCTH, TIOBJIAYM HHIITABOCT tecramenta.’ Tlox criocoOHomrthy pacyhuBama, y
cmucny 4. 565. Aycrpujckor rpahaHCKOr 3akOHHMKa, TojapasymeBa ce ojpehena mepa
KOTHUTHUBHHX CIIOCOOHOCTH W BOJbE, T€ CBAKO OrpaHMYaBamkE€ Y TOM CMHCIYy HE yTHYe Ha
ryourak cnocoOHocTu 3a pacyhuBame. Kama je pedu o TecTaMeHTapHUM pacrojiarambuma
JYIIEBHO 000X JIMIa YYubeHUX Y meproy lucida intervalla, oru Mory OuTH myHOBaXKHH
y ckiamy ca wi. 567 Ayctpujckor rpahaHCKOT 3aKOHHMKA, YKOJIMKO 3aWHTEPECOBAHO JIUIIE
ycre Ja JoKaxke Ja je AYIMIeBHO OOJIECHO JIMIIE Y MOMEHTY CauyHihaBama 3aBelITama OMII0
crocoOHO 3a pacyhuBame.

Mehyrum, onpehuBame cTporux rpanuia u3mel)y cmocoOHOCTH M HECTIOCOOHOCTH 3a
pacyhuBame a y KOHTEKCTY ITOCTOjama 3aBeIlITajHe CIIOCOOHOCTH, TEXaK je, ako He U HeMOoTyh
MOyXBaT, Ia je jacHO MmMTO Mehy aycTpujcKuM MpaBHUIIMMA HE IMOCTOJH JEAMHCTBEH CTaB O
OBOM muTamy. [IpeMa OOjeKTMBHCTHYKOM CTAHOBHINTY, KOje jeé HHA4Ye PacIOCTPAmECHO Y
YIIOPEHONIPABHO] TEOPHjU, 3aBEIlTaNal] MOpa IOCEJA0BaTH CHOCOOHOCT pacyhuBama u
BOJBHOT OJITy4MBama OapeM MaJloJISTHHKA y3pacTa OJl YETPHASCT T'OJUHA, MPU YeMy Mopa
IOCTOjaTH CBECT O TOME Ja H3jaBibyje MOCTEmmy BOJbY. ° PaHmje je BIagao BHIe
CyOjeKTMBHCTUYKH TIPUCTYII, TE CE CMATPAJIO JIa 32 UCKJbYYCHE 3aBEIITajHEe CIIOCOOHOCTH HE
Mopa Jia TIOCTOjU Kay3alHu oJiHOC u3Mely aymeBHor nopemehaja u nocneame Bosbe. Y TOM
CMUCITY, MOXE CE€ TOBOPUTH O NApYUjaiHoj HecnocoOHocmu 3ageumarsd, Koja moapa3ymena

Ja TOCTOje TCUXMYKU ropeMehaju KOoju ce NMpUMapHO HCHOoJkaBajy y camo ojpeheHum

14 v npasy Hemauxe, IlIBajiapcke # AycTpHje HEIOCTATAK 3aBEINTAjHE CIIOCOOHOCTH CAHKIMOHHIIE
ce numrasoiihy 3aBemrama (§566 u 569 ABGB-a; § 2229. BGB-a; ¢l. 521 st. 2 ZGB-a).

315 § 567. ABGB-a.

318 (Ferrari - Likar-Peer, 2007), ctp. 144, 145.
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o6nacTHMa JKHBOTA, IOK y APYrMMa TOTOBO ja cy 6e3 3mauaja.®’’ Moryhe je ga mymeBHO
OonecHo ymie Oyne cnocoOHO 1a o0aBika oapeleHe jeTHOCTaBHU]Ee MPaBHE MOCIOBE, a Ja 3a
OHE CIIOKEHH]je HE Moceyje oAroBapajyhu crerneH pa300pUTOCTH, v je Y IPaBHOj TEOPHUjH
CIIOPHO CTCIICHOBAKEC 3aBEIITajHE CIOCOOHOCTHM TIO TOj aHANOTHUjU (T3B. peramusHa
3aeewmajua Hecncobrocm), jep TOCTOjU 00ja3aH na ce THMME MpaBHA CHUTYPHOCT JIOBOJU Y
l'H/ITvElHJe.318

Harm 3akoHOaBaI, Kako CMO HaIpel BUACIH, H3PUYUTO PETYIIUIIE YTHIQ] MTOTIYHOT
JUIIEHka TOCIOBHE CIOCOOHOCTH HA 3aBEIITajHy, JOK C€ MO MUTamby OJHOCAa OTpaHWYCHE
MOCJIOBHE CIIOCOOHOCTH M 3aBEIITajHEe HEe u3janimaBa. O OBOM MOCIEIHBEM Cy y IMPaBHO]
TEOPUJU 3aCTYIJbEHU Pa3IMUUTHU CTaBOBH. [Ipema rnojeinHuM ayropuma, JeIMMUYHO JIUIIEHE
MOCJIOBHE CITOCOOHOCTH 3aBEIITA0Ia YCIOBJ/haBa HErOBY TECTAMEHTAPHY HECTIOCOOHOCT, Oaril
Kao ¥ MOTIYHO JIMIICHE, jep je OCHOB CaHKIMOHHMCAHka UCTH — ,,HEIOCTaTaK KOjU C€ OJHOCH
Ha HEH CyOJeKTUBHHU €JIEMEHT, Ha CTOCOOHOCT 3a pacy}')I/IBa}Le“.glg [Ipema npyrum ayropuma,
JeTMMUYHO JIUILIEHE TIOCIOBHE CIIOCOOHOCTH 3aBelITaola, camo No cebu, 6e3 yruiaja je Ha
FETOBY CIIOCOGHOCT TecTrpama.’”’ HanMe, YCTaHOBa JETMMHYHOr JIMIICHA IOCIOBHE
crocoOHOCTH TIpeIBUl)eHA je 3apaja OCTBapHBama 3allITUTHE (DYHKIHjE KOJ OHUX MPaBHUX
MOCJIOBA YHje TPEAY3UMamke MOKE OMTH PU3UYHO 3a camo JIMIE KOje ra mpeay3uMa, Kao u 3a
Tpeha nuia, 300T HETOBOJHHOT CTETICHA 3PENIOCTH Y pacyhuBamy. 32

[Tonazehu ox mpaBHE MpUpOJIe TECTAMEHTA Kao jJeAHOCTPAHOT, JOOPOYUHOT MPABHOT
mociia, KOjU TPOW3BOJM JICJCTBO 3a CIy4a] CMPTH, MOXKE C€ IIOCTaBUTH IUTAHkE
CBPCHCXOJ/IHOCTH OBAaKBE MPaBHE 3aIITUTE KOJI 3aBEIITAjHOT pacroiiarama. He Tpeda ryouTu
U3 BUJA JIa CE 3aBEIITAEM HE YrpoXKaBajy MHTEPECH 3aBEITAOld, & HA WIAHOBA MOPOJIUIIE,
Tj. 3aKOHCKHMX HACII¢JIHUKA, YUjU Cy HMHTEpPECH 3allTHNEHH MpaBHIUMa HWMIIEPATUBHOT
HacnehuBama. Y ckiamy ca cnenu@UYHOCTMMA 3aBellTama, Tpeba oxapehuBatu u
,KaraluTeTHe OJUIMKE™ JIMIA 32 HHUXOBO IYHOBAXHO CAYHIbBAE, KOJE CE MMajy LICHUTH Y

CBAKOM KOHKPCTHOM cnyqajy HC3aBUCHO OJ OrpaHu4Cmlba 3aBCIITAOYCBC IIOCJIOBHE

317 (Hagena, 2010), ctp. 1445;

318 (Ferrari — Likar-Peer, 2007), ctp. 144, 145; TIpema BajajyheM MUILbeIbY, 3aBEIITajHA CIOCOOHOCT
IIOCTOjH CaMO aKo je OCTaBHJIAIl y MOI'YRHOCTH JJa ©Ma IIPENCTaBy O MOCIEeIUIaMa M3jaBJbEHE MOCIEIE BOJBE,
TaKo Ja HUCY JIOBOJBHE CaMO OIIITE NPEJCTaBe Y BE3U CaulibaBama 3aBEIITamba. Y TOM CMHUCIY, CTEIICHOBAHbE
3aBeITajHE CIOCOOHOCTH, IMpeMa CIIOKEHOCTH MPOLENype CaulbaBamka 3aBelITama, CMaTpa ce HeONPaBIaHOM.
(Hagena, 2010), ctp. 1445;

319 (AmTuh — Byphesuh, 2009), ctp. 234; (Anti¢, 2009), ctp. 234;

%20 (Kusojumosuh, 2003), ctp. 24, 25; 1. Bypheruh,““YTumaj nenmuMuIHOr THIIEHAa MOCIOBHE
CIIOCOOHOCTH Ha 3aBEIITAjHY CIIOCOOHOCT, y: Pazeoj npagroe cucmema Cpbuje u xapmonusayuja ca npasom EY
:npunosu Ilpojexmy 2007 (beorpan, 2007), ctp. 142-144.

%21 (Byphesuh, 2007), ctp. 144
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322
CIIOCOOHOCTH.

N jom na npomamo, 3a pPa3iuKy OJ NOTIYHOT JIMIICHA MOCIOBHE
COCOOHOCTH, 33 ACTMMHUYHO JIMIICHE HECIIOCOOHOCT 3a pacyhuBame HHUje MponucaHa Kao
OCHOB, Beh Cy TO MOCTYIIIM KOjUMa JIUIE KOje ce ISTMMHUYHO JIMIIaBa HETIOCPETHO YTPOKaBa
corncTBeHa win Tyha npaBa u uHTepece. CaMo cy y3pouu MCTU — ,,00J1€CTU WM CMETHE Y
ncuxo-(Gpu3nykoM pas3Bojy”, alM je HUXOBO JICJCTBO PA3IMYHUTO: KOJ TOTIYHOT JIMIICHA
MOCJIOBHE CIIOCOOHOCTH OHH JIOBOJIE JI0 HECITOCOOHOCTH 3a pacyhuBame, a KOJl IeTMMUYHOT
M3a3MBajy MOHAIIakha KOjIMa Ce YTPOKaBajy HeuHja mpaBa U HHTEPECH.

Ounto je M JAa 3aKOHOJABAll MOJIA3U O] CTaBa Jla CBE NCUXO-(U3HUKe OojecTH U
CMETHE HEMAjy 3a MOCIEIUIly HECTIOCOOHOCT 3a pacyhuBame; y MPOTUBHOM, CaHKIIHja IO
3aBemTame OM y pa3MarpaHoM cllydajy Ouiia WACHTHYHA OHOj KOja je MpOIHCaHa KO
MOTITYHOT JIMIIEHa IOCIOBHE CHOCOOHOCTH 3aBEIiTaolla — HberoBa HHINTABOCT. 3ato,
MyHOB)XHOCT 3aBEUITAjHMX pacrojiaramka 3aBeliTaona ACIMMHYHO JIMIICHOT ITOCIOBHE
CIOCOOHOCTH, HE CMe OWTH CIIOpHA YKOJMKO OH HCIyHhaBa 3aKOHCKE NPETIOCTaBKE Y
MorJiely TMOTPEeOHOT HHUBOA CIOCOOHOCTHM 3a pacyhuBamke ¥ TOJWHA CTapOCTH Kao
TPETIIOCTABKN CTHIAa 3aBernTajue crnocobroctn.’”? YV GynyhHocTH oBO muTame He OM
Tpebano Ja n3asuBa mocebHe HETOYMHMIE, jep MpeMa 3aKOHY O BAHIAPHHIHOM TOCTYIKY 2
00aBe3a je cyla Ja y MOCTYIKY JIMIICHa, a HA OCHOBY IICUXUJaTPHJCKOT BEIITAa4YeHa, CBOJOM
OJUTYKOM OJIpeITU TpaBHE MOCJIOBE KOje JIUIE NEIUMUYHO JIUIIECHO TOCIOBHE CIIOCOOHOCTH
MOJKe, OJJTHOCHO HE MOYKE CaMOCTATHO IyHOBAXKHO Mpeny3uMaru. Jlakie, Tpeda y3eTH na Jule
KOje je CYICKOM OJUTYKOM JEJIUMUYHO JIMIICHO IOCJIIOBHE CIIOCOOHOCTH, HAYEIHO HMa
3aBelITajHy CIOCOOHOCT, OCUM aKO HOM HHje ojapeheHo apyrauuje. OBaKBO TIEIUINTE j& Y
CKJIaJly M ca aKTyeJIHHM TCHJCHIMjama Tpal)aHCcKOTr MpaBa, Koje KapakKTepHIlle MOTIYHO HOBU
MPUCTYIT YCTAaHOBH JIMIICHA TOCIOBHE CIHOCOOHOCTH, 3a KOjy C€ cMarpa Ja je AMPEKTHO

325
CynpoTCTaBJb€HAa OCHOBHUM Mel'_)YHapo,Z[HI/IM CTaHAapaArMa y 3alliTUTU JbYACKUX IIpaBa.

Il. ANIMUS TESTANDI 1 OTPAHUYABAJYRE JIEJCTBO TYMAYEIA
3ABEHITAIBA HA CJIOBOJAY 3ABELITAIBA

1. KBAJIUTETHU BOJBE
[IpernocTaBka HacTaHKa MYHOB@KHOI 3aBellTama j€ IocTojake oapeheHe u

663y0J’IOBHe HaMepe 3aBeliTaona Ja I/ISjaBJ'beHa BOJba IMMPOU3BCIC oz[peljeHa HACJICAHOIIPpAaBHA

22 (Miti¢, 1969), ctp. 19.

323 3K uBojurosuh, 2003), crp. 24, 25;

324 1. 40. cr. 3 3akona o eannapruunom nocmynky PC (,,Ciyocoenu anacnux CPC*, 6p. 25/1982 u
48/1988 n ,,Cnyacoenu enacnux PC, 6p. 46/1995 — np. 3akon, 18/2005 — np. 3akoH, 85/2012, 45/2013 — np.
3akoH, 55/2014 , 6/2015 u 106/2015);.

%25 Buu: Convention on the Rights of Persons with Disabilities, ycojena ma 3acenamy I'enepanne
ckymuraae UN 13. menem6pa 2006. Cpbuja je patnduxoBana oBy Komsenmmjy 2009. romune, 3ajemHo ca
dakyaTaTHBHUM NpOTOKOIOM y3 0By Korseriwjy. (“Ca. rmacuuk PC — Melyraponuu yrosopu®, op. 42/2009).
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. . 326 327
7iejcTBa, Kao U Apyre rpaljaHCKONpaBHE YYWHKE, Yy TpaHHIIaMa O0jeKTHBHOTI IIpaBa. Jit

a
Ou M3jaBJbEHA MOCIE/Aa BOJha OWIIA MPABHO pEIeBAHTHA, OHA MOpa HocemoBatu ojnpelhene
KBAJIUTETE KOjU Cy HAYEIIHO MpeaBUl)eHN 3a IyHOBAXHOCT OMJIO KOT MPaBHOT ocia — f1a Oyze
cio0o1Ha, 030MIbHA, CTBAPHA M PEATHO OCTBapI/IBa.328 300r Tora, OMJIO KakaB MPOTHUBIIPABHU
yrunaj Tpehux nouma Ha cli000AHO M3paXkaBame MOCIEAbEe BOJbE 3aBEIITaola, ycioBibaBahe
HEBAKHOCT 3aBelITarba.””. O30HIBHOCT H3jaB/beHE BOJBE, KOja CE OJpakaBa Kpo3 HaMepy Ja
oHa Tpom3Be/ie oapeljeHa NpaBHa 1ejcTBA, POM3/IA3e U3 Kayse IPaBHOT mocia. >0 C 063upoM
Ha TPUPOJAY 3aBElITama Kao JTOOPOYMHOT MPABHOT TIOCNA, MOTHB yila3W y Kay3y, Tako Jaa
3a0y/1a 0 MOTHBY, Ka0 U CBE BpPCTE€ OMTHUX 3a0J1ya Y3pOKY]y PYILJBHBOCT 3aBewITamba. >

Jla 6u mocnenma BOJbA 3aBEIITAOIa MPOM3BENIa MPABHO JCjCTBO, YCIOB je aa Oye
MaHH(pECTOBaHA Y HEKO] 0J1 3aKOHOM MPOTHUCAHUX (1)opMI/I332 u na Oyzae moTnyHo ogopMIbeHa
KA0 PEe3y/ITaT 3aBPIICHOT MHUCAOHOT IPOLECca KOjH je MPETXOHO CACTABIbAMbY 3aBEIITAMbA.
VYrnpaBo uWmEHHWIIA Ja je 3aBeliTalke CTPoro (QopMamaH TpaBHM T0CA0, OJIAKIIaBa
yrBphuBame animus testandi, umje ce mocrojame IEHH MpeMa OKOJHOCTHMA CBAaKOT
KOHKPETHOT Citydaja, mosasehu o1 yoOruajHenx ApyITBEHHX CTAHAAp/IA TOHAIAbA. >

VYKOIUMKO TOCTOJU HecKiaa u3Mel)y u3jaBJbeHE W CTBapHE 3aBEIITA0YEBE BOJBE,
IOCTaB/ba CE MUTakbe MOCTOjama animus testandi, Te myHoBaxHOCTH 3aBemrtama.’>> Y
TECTaMEHTApHOM TIpaBy pemiaBambe KOH(IUKTa u3Mel)y CcTBapHE W W3jaBJbeHE BOJHE

3aBelITaona MouMBa Ha mocrymatuma Teopuju Bosbe (Willenstheorie).®* Ilpema osom

%28 | bidem.

%Yy, 82. 3akona o maciehuBamy PC, Bummnpecyny Amemarmonor cyza y Hosom Camy, PC,
I'x.609/13, om 21. 05. 2013.romuue; https://www.ns.ap.sud.rs/index.php/srl/sudska-praksa/461-gz-609-13-,
¢bebpyap, 2018.

%8 (Autuh — Bammuosam, 1996), ctp. 318; Jla Gy u3jaB/beHa BO/ba OWMIA PEEBAHTHA M MOITIA Ja
NpOU3BeEIe TOCIEINIY CacTaBJbakba TECTAMEHTa Kao MPaBHOI I0CINA, HY)KHO je /1a je OHa y4YHI-eHa CII000MHO,
LITO 3HAYHM Ja CAZp>KH CBECT O CBHM €JIEeMEHTHMA M 3Hauajy Mpeay3eTHX PaJlbi U CIO00IHY M CTBAPHY HAMEpy
3a 3aKJbydere npaBHor nocna. (BpxoBuu cyn Cpowuje, Pe.op. 142/97 on 06. 05. 1997. roauue); Bumu u
npecyay Opr)KHor cynma y Yxwuiy 6poj I'x 598/2003 ox 10. 04. 2003. rox.

® (Kusojurosuh, 2003), ctp. 25, 26. Kao mocieauna jeHOCTAPHOT i THIHOT KApaKTepa 3aBellITamsa,
YCIIOBJbABakE IYHOBAKHOCTH 3aBeIlTeHa carjacHomhy apyror smma je y gomaheM IIpaBy IIpaBHO
HEIOMyIITEeHO. Y TpaBHUM CHCTEMHMa KOjU TPH3HA]y 3ajeJHHYKO 3aBeIlTame, OBakBa 3abpaHa HE CTOjH,
nmajyhn y Bumy ma y3ajamHO 3aBucHe (yciomibene) kmaysynme (Bindungswerwirkungsklauseln) ympaso
opa3yMeBajy OJHOC 3aBUCHOCTH W3Mel)y M3jaBJb€HHMX BOJba KoTecTaropa. (umie y ['maBu tpehoj ,,YTumaj
(opme Ha TpanwmIle cI000;Ie 3aBerTama’)

%0 Buu npecymy OkpyxHor cyma y Vikuiy 6poj Ik 2117/08 ox 23. dheGpyapa 2009. rox.

¥l qy. 167. cr. 1 3akona o Haciehusamy PC;

%2 (Markovi¢, 1981)ctp. 242.

* Bumm mpecymy OkpyxHor cyaa y Yakuy 6poj Ix. 598/2003 ox 10. 04. 2003. rox., y:  (AmTih —
Byphesuh, 2009), ctp. 145, 146.

4 (‘Byphesuh, 2011), ctp. 126.

Bunn Ilpecyny Bpxosaor cyma Cpbuje, Pes. 1654/99 on 03.05.2000. rommue,
http://www.poslovnibiro.rs/files/File/SUDKSA PRAKSA/3.1.3.%20NASLEDNO%20PRAVO.pdf
® V. Spaji¢, Osnovi gradanskog prava-opsti deo (Sarajevo: 1961). ctp. 256.
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https://www.ns.ap.sud.rs/index.php/srl/sudska-praksa/461-gz-609-13-

TEOPHjCKOM CTaBy, y PEJIATUBHOM OJIHOCY CTBapHE M H3jaBJbEHE BOJbE, IpUMAT ce Jaje
CTBapHO] BOJBHM 3aBELITAaola, 4Mje je YTBphHBame OCHOBHA IPETIIOCTaBKAa 3a HACTaHAK
MYHOBA)KHOT 3aBEIITAmbA.

o Hecknama w3Mmel)y cCTBapHE W H3jaBJbEHE BOJBE MOXKE JONHM y Pa3IMuUTHM
CHTyalldjama: Yyclel TMPOTHUBIPABHUX yTHIaja Ha ¢GopMupame Wik MaHH(]ecToBame
MOCIIE/IbE BOJBE 3aBEIITAOIA, KO CHUMYIOBAaHMX W (PUKTHBHHX 3aBEIITama, OHUX KOja CY
CauMEGEHA T10]] yTHIAjeM MEHTAIIHE Pe3epBe, 3aTHM Y IIaTH U Jp.

VY cnywajy na je 3aBemiTaian CaudHUO TECTAMEHT II0J] MEHTAJIIHOM pPE3epBOM
(Mangelreservation), 1j. 6e3 cTBapHe Hamepe Ja H3jaBJbeHA IMOCIEAMHa BOJbA MPOU3BEJE
MPaBHO JIEJCTBO, 3aBelITamke he Outu HUIITaBo. > 3ampaBo, OBJI€ j€ pe4 O CBECHOM HECKJIay
n3Meljy M3jaBJbeHE 3aBEIITAOUEBE BOJbE M FETOBE YHYTPAIIhe (CTBapHE) Bosbe.>> CymTHHA
METajHEe pe3epBe j€ y TOME Ja 3aBelTajal] W3jaBJbyjeé BOJbY KOJy Yy CTBApWU HE KEIH,
padyHajyhu ¢ THM Ja OBAaKO M3jaBJbeHA BOJha Hehe MPOM3BECTH MPABHO JEJCTBO yCIe HEKUX
OKOJIHOCTH Ha KOje padyHa, NPUKpHUBajyhul UCTOBPEMEHO OJI JPYTUX Ty CBOJy pauyHHILY. 340
VYmpaBo 300r Te 4YHMEHCHHUIIE, MEHTAJHA pe3epBa C€ y IMPaBHO] TEOPHjU O3HAYaBa Kao
npehyTtHa pesepsanuja“ (geheimer Vorbehalt).***

3a pa3nuKy oJ CTpaHuX KOAU(UKAIIKja, Kao IITO je ciaydaj ca HemaukuM [ pahanckum
3aKOHUKOM, KOJH W3PUYUTO PETYJIUIIY VYTUIA] MEHTalIHE pe3epBe Ha IMyHOBAXKHOCT
3aBelTama, npeapuhajyhu cankiujy Huwrrasoctn, > nomahu 3aKoHOIaBaLl He peryiuiie oBo
nUuTamke. 3aT0 OJAroBOp Tpeda TpaKUTH moJsiazehu 07 KBAIMTETA KOje TOCIeIha BOJba MOpa
rmoceoBaTH Ja Ou Ouia mpaBHO pelieBaHTHa (na Oynme cinobOoaHa, 030WMJbHA, CTBApHA).
OzncycTBO €1000HE 3aBEUITA0UEBE BOJBE YCIIE MOCTOjahba MaHa BOJbE MMOBJIAYH PYIIJBHBOCT
3aBelITama, JIOK OJICTYCTBO CTBapHE M 030MJbHE BOJHE 3aBEIITAOIA 3HAYM OJICYCTBO Hamepe
Jla ce 3aBEIITAjHO pariojiaxe, Ia ce CTOra 3aBelITalkbe CMaTpa HUILTABUM, jep HHUjEe HCITYHhCHA

. 343
JeaHa 01 OCHOBHUX IIPETIIOCTABKU KHETOBC ITYHOBAKHOCTHU.

%7 Ommmprnje Bumm:  D. Zivojinovié, 'Uticaj mentalne rezerve na punovaznost zavestanja', Pravni
Zivot, 10 (2003), ctp. 216

%8 H. Brox, Grundprinzipe, Erbrecht (K6ln-Berlin-Miinchen: Carl Heymanns Verlag, 2004), ctp. 154;
H. Lange — K. Kuchinke, Erbrecht (Miinchen: C.H.Beck, 2001), ctp. 815, 816; (XKusojurosuh, 2003), ctp. 156-
163;

%9 (Spaji¢, 1961), cp. 257, 261.

0 (Spaji¢, 1961), ctp. 257; (Byphesuh, 2004), ctp. 319.

1 (Byphesuh, 2011), 2011, cp.126.

%2 By §116 BGB-a;

3 yrBphuBame MOCTOjam-a MEHTAIHE Pe3epBe MPIIIMKOM H3jaB/bHBAA TIOCIEIbE BObE O CTPAHE
3aBelITaola CBOJU ce Ha yrBphuBame (He) mocrajame animus testandi. OBo muTame mMOCTaBIba Ce TEK HAKOH
CMPTH 3aBELITA0MNa, a OLCHYje ce MpeMa OKOTHOCTHMA Koje Cy IOCTOjajle y TPEeHYTKY CaulibaBamba 3aBellTarba.
[NocTojarbe MEHTaJHE pe3epBe TEIIKO je YTBPIUTH TYMAaueHeM CaJp)KUHE 3aBelITara, OCHM YKOJIHUKO OBa
pe3epBe HHje U3PUUYMTO Y 3aBEITaky caomnmiTeHa. [IpobieM ce NomaTHO yClIOKmbaBa MMajyhu y Buay jaa ce
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2. TYMAYEIE 3ABEIITAHA
[Mox TymauewmeM HIM MHTEPHPETALMjOM TECTAMEHTa MOJpa3yMeBa Ce MPOHATAKCHE
MIPaBOT CMUCJIA | JIoMalllaja TECTAMEHTApHUX oJpenada, Kako O ce yTBpauiIa TpaBa HaMepa

344

(Bospa) 3aBemITaola. Jla Ou ce TUpHCTYNWIO TyMadewmy 3aBEIITama, HEOMXOJHO je

MPETXOTHO YTBPIUTH Ja JIH je 3aBCIITamke MMYHOBWKHO Y (OPMATHONPABHOM, Kao U Y
MAaTEpHjaTHOTPABHOM CMHCILY, jep jé CaMo IyHOBAKAH TECTAMEHT TOJ00AH 3a TyMaderme.
[IyHOBa)XHOCT TecTaMEHTa HHUje NUTAake 3HAueHka TecTaMeHTapHe onpende, ma Ou ce
MpUMEHUBAJIa NMPaBUia 0 TyMadyewhy, Beh YHIEHUYHO MUTamke Koje ce yTBphyje u3Bohemem
J0Ka3a.

Tymaueme 3aBemTama, [aKie, CIY)KH pa3yMeBamy H3jaBJbeHE IMOCIEAE BOJHE
3aBelITaona. YKOJUKO MOCTOJU HECKIaa u3Mel)y CTBapHE U W3jaBJbEHE 3aBEIITA0YEBE BOJBE,
IIPEHOCT ce Jaje MpaBoj BOJBM 3aBEIITA0NA, y CKiIany ca Teopujom Bosse (Willensdogma),®*
KOja je IOMHWHAaTHAa y TECTaMEHTapHOM TpaBy, a Koja ce MaHH(ECTyje W KOJ YTBphHBama
I10je/IMHNX [MCIIO3UTHBHIX IPABHIIA HACICHOT TpaBa (IPaBUiIa O YpauyHaBamy MOKIOHA,
MPaBHJIA O OATOBOPHOCTH 3@ OCTAaBHOYEBE AyroBe " i mp.). JlorMa BOJbE KOX TECTAMEHTA
IPE/CTaBIba eMaHAIlHjy TeCTaMeHTa Kao npaBHor akta.>*® ITomasehn o Ipupoje 3aBemTama
Kao JO0OpPOYMHOT, CTPOTO JIMYHOT, JETHOCTPAHOT MPABHOT IMOCa 3a Cly4aj CMpPTH, TIpaBUja
TyMauema TecTaMeHTa MpuiiaroeHa cy MHTepecuMa 3aBellTaolla Kao M3jaBHOLA MOCIEIHE
BOJbEC, M Yy CKIaQy ca THM CE€ Yy 3aBCIITajHOM TMpaBy MpUMEHYje CYOjeKTHUBHHU METO]
Tymauersa.>® HbiMe ce HaCTOji YTBPIAUTH IPABHO PEICBEHTAH CMUCAO M3jaBJbCHE MOCIE/IHHE

51

3 . .
BOJbE 3aBEILTAOLA,  HMHTEpHnpeTHpajyhu cBe 3aBelITajHe Kiay3yie Y KOHTEKCTY LENOKYITHE

Cap)KMHE 3aBelliTama, Kako OM Ce CXBaTHO HErOB MpaBu cMucao (pasjamrmaBajyhe

MIPUJIMKOM TyMadera 3aBelliTama MpUMembyje Cy0jeKTHBHA METo/a TyMauewa, U Jlaje NMpUMar MpaBoj HaMepH
3aBINTAOIA, KOja Ce y CIydajy MEHTaJHe pe3epBe oriiena y \eHoM oacyctBy. Cyn he mohu ox mpermocraBke n1a
je 3aBeIlTamke CAYMICHO Ca MIUBEM Ja Ce 3a0CTABLITHHA [0 TOM OCHOBY M paclpaBH, a He OJ IPETIIOCTAaBKE
IOCTOjaba MEHTAJIHE pe3epBe. 3aTo MOjeNHU TeOpeTHYapy n3pakaBajy 0oja3aH ma Ou IMpaBHA CUTYPHOCT Omita
HapylleHa YKOJIHKO OU ce ITOCTOojarbe MEHTAJIHE Pe3epBe 3aBellTaola CaHKIMOHKCAIO0 HUIITABOIINY OHa Kajia
OHa HUje BHIJbMBA W3 3aBelliTarma, jep OM IOCTOjajia OMACHOCT Jla pealn3anyja MOCIEIme BOJBE 3aBUCH O
cysncke apoutpepHocTH, (Zivojinovié, 2003), ctp. 222, 223.

¥4 (Markovi¢, 1976), crp. 191; (Gavella — Belaj, 2008), cp. 173.

5 Byma: (Markovié, 1976), crp. 192; O. Anti¢, ,, Tumacenje zavestanja™, Pravni Zivot, 1997, ctp. 76.

6 (Brox, 2004), crp. 125.

%47 TlokiIoH ce HACETHMKY HE ypauyHaBa y HAC/EIHH JE0 aKO je OCTABWIALL y BPEME MOKIOHA WITH
JIOLIHHj e, WK Y 3aBELITaky, H3jaBHO Ja ce IMOKJIOH Hehe ypauyHaTH, M ce U3 OKOJHOCTH MOXE 3aKJbYYHTH 1a
je To 6una HaMepa ocrtaBuodeBa. OBUM MpaBWIIOM ce, Mel)yTHM, He Tupa y MpaBuia O HY>)KHOM JIENTY, T€ je Y TOM
JIOMEHY clto00/1a 3aBenarama orpanndeHa (wi. 67 3akona o Hacnehusawy PC).

%8 JlyroBu ce Mel)y caHacleTHMIMA e CPAa3MEPHO F>MXOBUM HACICIHMM JETOBHMA, aKO U3
3aBelITamka He cieau mro Apyro (wi. 224 cr. 2 3akona o naciehusamy PC).

9 (Markovié, 1976), ctp.193.

O Bumm:onmmprnje: D. Purdevié, 'Blagonaklono i dopunjujuée tumacenje testamenta’, in Pravni

kapacitet Srbije za Evropske integracije, IV edn (Beograd: 2009), ctp. 111.

%1 (Brox, 2004), ctp. 124.
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Tymauewse — Erldutender Auslegung).®®* CyGjextuBHE MeTox, 3a pasiUKy 0J CyGjeKTHBHO-
00jeKTHBHOT METOJIa KOJU C€ MPHUMEHYje KOJ TyMadema YroBopa, HE MOXKE CE€ cMaTpaTh
HUKAaKBUM OTpaHUYEHEM Cclo00/e 3aBellTama, 3aTo IITO je TyMayemhe YCMEpPEeHO Ka
yTBphUBamy CTBapHE Hamepe 3aBemTaona. Jpyrum peunma, 3aKOHCKA TpaBUiIa O TyMademy
TECTaMEHTa TIOCTaBJbCHA Cy Y MPaBIly NMPU3HAKA M OCTBapema IyHE cI000/ie 3aBelITaka y
rpaHUIlaMa Koje AOMYIITa MPaBHU MOPEIaK.

W3 npuHnMna ayroHOMHUjE BOJbE MPOM3JIa3d U OCHOBHHU TPHIIMI PUMCKOT TipaBa favor
testamenti, koju mojapasymeBa Ja 3aBelITambe TpeOa TYMAUYUTH y MPUIIOT HKErOBOT OJIpKarbha
HA CHa3H, YKOJNMKO je CaipKWHAa IOCIeame Bosbe Moryha m momymrena.’> Moxe ce
cMarpaTd Ja OJIarOHAKJIOHO TyMmademe MpeACTaB/ba ClIenNUpUYaH HU3pa3 TEOpHje BOJBE.
[TpaBuno favor testamenti y ¢dyHkuuju je octBapuBama ci000/1¢ TECTHpParba, ajlk Ce Y HalleM
MpaBy pelaTUBU3Upa KpO3 TMPHUMEHY CYICHAMjapHUX TpaBHjIa TyMmadema. [ako je
npenBuheHO na ce y ciydajy HeMoryhHOCTHM yTBphuBama IpaBe BOJbE 3aBELITAOIa,
3aBellTalke UMa TYMAauYUTH OHAKO KakKo je HajIOBOJbHUJE 3a 3aKOHCKE HACleAHMKE WJIU JIMLa
KOjiMa je 3aBelTameM HalIOKeHa Heka oOae3a.’™ Mako ce OBO NPABHIO PECTPHKTHBHO
pUMemYyje, TIOCTaBha C€ MHUTAMKE J1a JIM je OHO OMpPaBJaHO Ca CTAHOBHUIITA OCTBAPHBAMA
cno0ojie TecTUpama, jep caMa YMEHHUIIA J]a je 3aBelTajjal] CAuYMHIO 3aBEIITamhe yKa3yje Ha
BErOBy HaMepy Jla 3a0CTaBIITHHA Oy/e pacrojesbeHa IO HEroBOj BOJbH, a HE Ipema
JICTIO3UTHBHIM 3aKOHCKMM TIPaBHIHMa. >

OBakBO 3aKOHCKO pEIICHE HE CMaTpaMo JOOpHM, W pekiar OMCMO Ja je Tmocieaura
MOTPEITHOT TyMauerwa npuHiuna favor testamenti. 3akoHomaBail mojasu oJ cXBaTama Ja je
npunimn favor testamenti cynpotan mpaBuity Ja ce TECTAMEHT TyMayd y KOPUCT 3aKOHCKHX
HacjeaHuKa, 300T Yera je u ojapenda o (aBopu3oBamy 3aKOHCKHX HACICTHUKA Y BEIHKO]
MEpH ,,peCTPHKTHBHA® MpeMa 3aBemTamy.  OBaKBO PELICHE HUje THIIMYHO 33 YIOPEIHO

paBo, IJe ce y ciydaje CyMme y norieny Moryher 3Hauema 3aBellTama INpuOerana

%2 pasjammerse 3HAUCHA TOjSAMHAX OPEIOH y LHJBY MOMMAF-a CMHCIIA LEIHHE, MO3HATO je y HAYIH
Kao TeopHja pasjammema (Andeutungstheorie), rme ce mpHIMKOM Tymaderma, OCHM CEMaHTHYKOT 3HAUYCHa
YHOTpeOJbCHNX pedur, Y3WMajy y OO3Mp W Jpyre pelieBaHTHE OKOIHOCTH Kojeé MOry OWTH of 3Hadaja 3a
yTBphUBame CMHCIa KOje je 3aBelITaiall MMao BHIY INPHINKoM yrorpede ompehennmx m3paza (Markovic,
Tumacenje testamenta, 1976.), ctp.191.

#3451, 135 cr. 1 3akona o Hacnehusamy Cpouje; § 2084 BGB (,,Tymauerse y KOPUCT AETOTBOPHOCTH
3aBeIITamA: ,,Y KOIUKO CE CallpiKaj 3aBeIITama MOXKE Pa3IMUUTO TYMAa4YHTH, y CIIy4ajy CyMmbe Tpeba y3eTH OHO
TyMademe KOjHM Ce 3aBEIITajHO pacIojiaramke OfipikaBa Ha CHa3U'™).

%4 (Kre¢ — Pavic), ctp. 269; Bumm: Pememe OcuoBHor cyna y Kpamesy O. 1078/08 ox 31.5.2010.
roguHe # pemere Bumer cyna y Kpamesy 315k, 1049/10 ox 6. 10. 2010. rogune) — bunren Bumer cyna y
Kpasseny, 6poj 4/2010, Unrepmex, beorpan.

%55 (AuTnh — Banuuosar, 1996), ctp. 404; (Crojanosuh, 2011), crp. 283.

%8 (Purdevi¢, 2009), crp. 117.
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onaronaxyiionom Tymauewy (benigna interpretation) xamx roa je to moryhe, kako Ou ce
3aBEIITARbE OPIKANIO HA CHA3H, ' 1 (aBOPH30BAIO Y OJHOCY Ha 3aKOHCKO HacaehuBame.
Kana je peu o Haupry rpahanckor 3akonuka PC, unnu Ham ce na je Kommcuja xoja
pajuiia Ha BEeroBOj U3pajIn uMalla y Buay jaa npuauin favor testamenti u npuHmmn Tymadermha
TEeCTaMEHTa Y KOPUCT 3aKOHCKHX HACIIHUKA HE MOPajy HYKHO Jla € UCKJbYTY]y, Beh aa je
ped O pa3IMYUTHM JIOMYHCKHM MPAaBWIMMa KOja MMajy Pa3iIH4YMTO TOJbE MpUMEHe. Tako je
npensuleHo na ,,0apende 3aBemrama Tpeda TYMaYuTH mpeMa IpaBoj HAMEPH 3aBEIITA0UEBO]

U y CMHUCIY ca KOJUM MOTY MMaTu IpaBHO nejCTBO.“359

I/ICTI/I.360

Jpyru ctaB OBOT WiaHa OCTao je

Jlakiie, MOXe ce 3aKJbYYUTH Jia OJIaTOHAKIIOHO TyMadere HEe MPOTHBPEYU JOMYyHCKUM
MpaBUJIMMa TyMmMademha TeCTaMeHTa y KOPUCT 3aKOHCKMX HACIEeTHHKAa IpeMa Bakehum
MPOMHUCUMA, IITO j& JOII OYHUTIIETHHU]Je KO periema npepioxkernor y Hanpry 3. To 3naun ga
y ClIy4ajy CyMmb-e Tpeba MpuMemHBaTH MpaBuiia 0 OJJarOHAKJIOHOM TyMadewmy U MOohu o1 Tora
7la 3aBEIITaNall JKeJIW Jla ypeIu HaCIeHOIPAaBHE IMOCIEANIE CBOjeé CMPTH, a HE J1a HEroBO
TECTaMEHTApHO pacroyiarame Oyne HenejcTByjyhe. Y TOM CMHUCITY, YMECTO Ja TMOHHMIITH
TECTaMEHT TI0]1 00Pa3JI0KEHEM J1a j€ TO TIOBOJHbHH]E 3a 3aKOHCKE HACJICIHHKE, Cy/ Tpeba 1a y
ckiany ca npuaunumom favor testamenti omoryhu oaprkarme TectaMmenTa Ha cuasn.*®! 3aro je,
M0 HalleM MUIUbEHY, TyMauelhe y KOPHUCT 3aKOHCKHUX HacjlelHHWKa MOTyhe camMo yKOJUKO
TeCTaMEHT MMa BHILIE 3Hadyema Koja Cy Kao TakBa MyHOBaXkHa, ma cyx Tpeda Ja y3Me OHO
3HauYeH-E KOj€ je MOBOJbHHU]E 32 3aKOHCKE HACIICTHUKE, ATk HE MOXE MOHUILITABATH TECTAMEHT
10/ TUM U3rOBOPOM.

VY ckimagy ca OBakBHM IMPHUCTYIIOM, Y MOjeAMHMM IpaBHUMa, Kao IITO CiIydaj ca
HeMmadykuM, mpaBmwio favor testamenti ce excreH3umBupa Tako IITO ce mpensuha mMoryhHoOCT
Jnonymyjyher Tymauema 3aBelliTaba KOje C€ Kao TaKBO H3PUYHTO HE Mpomucyjy, Beh
poM3HIa3e U3 Cyacke mpakce.>®? OBaj BHI TyMauerba I0Apa3yMeBa MOMymhaBarbe MPasHHHA
Ha OCHOBY XHUIIOTETUYKE BOJE OCTABMOIA, NMPU YEMU C€ MOJ Npa3HHUHAMa IOApa3yMeBa

IIpOMCHA YHUILCHUYHOI CTaiba KOje HMa 3a nocjieauny HEACIOTBOPHOCT 3aBCITakba, a Ca

%7 (Leipold, 2002), ctp. 132;

%8 (Anrtnh — BanmnoBar, 1996), crp. 404.

%9 4y, 2730. cr. 1. Haupra rpahanckor 3akornka Permy6mike CpOuje (PagHi TeKCT MPHIPEMIBEH 3a
jaBHY pacmpaBy ca alnTepHaTHBHUM Ipemio3uma), Bnana Pemyomuke Cpouje, Komucuja 3a m3pangy rpahanckor
3aKkoHMKa, Maj, 2015, https://www.mpravde.gov.rs/filessfNACRT.pdf., jyr, 2018.

,KaJ ce mpaBa Hamepa 3aBellTa0YeBA HE MOXKE YTBPAMTH, 3aBEIITAhE CE TYMAaYH Y CMHUCITY KOjH je
TIOBOJbHUJY 32 3aKOHCKE HACJIEIHMKE MM OHE KOjUMa je 3aBelITamheM HaJlokeHa KakBa obase3a.” (ui. 2730 cr. 2
Hanpra rpabhanckor 3akonnka Pemryonmke Cpouje,

%1 Purdevié, 2009), ctp. 126.

%2 § 2084 BGB-a; Bumu: (Lange — Kuchinke, 2001), ctp. 134. OBo cranoBumTe npuxsahero je u y
JYIMKaTypH ¥ TEOPHjH y IIBAjIIapCKOM, Mal)apckoM M HeKuM IpyruM npasuma, (Markovié, 1976), ctp. 190.

105



https://www.mpravde.gov.rs/files/NACRT.pdf

KOjiMa 3aBemTanal Huje Morao na padyxa.’®® Hamme, y ciydajy mpOMEHEHHX OKOIHOCTH
M0JIa3U OJ1 TPETIIOCTaBJbEHE BOJHE 3aBEIITAONA U TECTAMEHT C€ JIONyHaBa M Jaje My ce
3HAYEHE 3a KOje ce MPEeTHoCcTaBsba a O My JJao U caM 3aBelITajall MPUINKOM CauylbhaBamba,
JIa je MMao y BUIYy MPOMEHY OKOMHOCTH.®* OBaKaB IPUCTYI CMATPaMO OIPABIAHMM, jep ce
npeMa meopuju  80/be TECTAMEHT TyMaud Ha HAYWH Ja aQHupMUILIE MOCIEAbY 3aBEIITA0YEBY
BOJbY, Aajyhw joj mpHMar HaJ 3aKOHCKMM HacliehuBameMm, Moja oapeheHuM YCJIOBI/IMa.365
bume ce daBopusyje crodoga TeCTUPama, Koja je ope] TeOpHje BOJbE U OCHOBHA TIpeMHUca
NPaBHIIA IOMybYjer TyMadera. o

V HaiieM mpaBy ce cMarpa Jia HeMa MecTa OBaKBOM JIoNywyjyheM Tymauewy, noiasehu
O]l pejaTUBU3MpaAHOT Hauena favor testamenti, Te yumeHHIlE Ja TyMauewe 3aBEIITama Y
HAjIIIPEM CMUCIY TOJpa3yMeBa HE caMoO yTBphUBame MpaBOr CMHUCIA TOCIEIHE BOJHE

. 7
3aB€lITaoIia, Beh u MMoCTOjJalke CaMe BO.]'I)C.36

MelyyTuM, OCHOBHU TIPHHIIAIIA XHITOTETHYKOT
TyMaderma UCTOBPEMEHO Cy WIACHTUYHH OHMMa KOjUMa ce PyKOBOAMO aoMahum 3akoHOaBail
npensubhajyhu moryhHocT ojcTynama O] ImpaBWiia Ja HaKHAaJHU T'YOMTaK CIIOCOOHOCTH 3a
pacyhuBame HE MOXKE YTHIIATH Ha TyHOBXKHOCT Beh caunmbeHOT 3aBelITama. o VYBakaBajyhu
3Ha4aj OUTHUX TIPOMEHA OKOJIHOCTH KOje ¢y Ouie omrydyjyha moOyma 3aBemraona ja CauuHu
3aBelITake, Ka0 M YHIEHHUIY Ja 300T HECIOoCOOHOCTHM 3a pacyhuBame OH HE MOXKeE
peai30BaTé MpaBO OIMO3MBAa 3aBEUITalka, MHUCIMMO Jla 3aKOHOJABal] yIpaBO IMOJIa3H O]
XUIOTETHUYKE BOJHE 3aBEIITAOLIA.

OBaj ciydaj XUIMOTETUYKOT TyMmMadema y HallleM IpaBy 3HATHO je Y)KEr JoMaiiaja y
OJIHOCY Ha JOmymYyjyhe TyMadewme y YIOpeAHOM IpaBy, ajlH j€ CBAKaKO YCIIOCTaBJbEHO ca
HCTUM IUJbEM, Aa apupMHIIIE cI000Ty TECTUpamka Koja ce Y OBOM cliy4dajy MaHudecTyje Kpo3
IIpaBO OIMO3MBa M3jaBJbEHE Mocieamke Bosbe. [IpaBuna o gonymyjyhem Tymauemwy pa3Buia cy
ce y CTIpaHO] TEOPHjH M CyACKO] MpaKch,’™ u HHCY Be3aHa 3a TYOMTAaK 3aBEINTajHE
HecnocoOHOCTH, Beh ce yonTeHo oJHOce Ha TPOMEHY OKOJIHOCTU (YMEH-EHUYHUX U TIPABHHX)

01 CayrbaBalkba TCCTAMCHTA 10 OTBAapamba Hacneba 1 Ha cnyqajeBe KaJ 'y TCCTaMCHTY HOCTOje

HCIUIAaHHUPAHC ITPA3HUHEC.

222 Bum: (Leipold, 2002), crp. 134, 135; Onmmpanje sug: (Purdevié, 2009), crp. 122 n nasme.

Ibidem.
%5 (Byphesuh, 2011), crp.190, 200.
%% | pidem.
7 (Markovié, 1976), ctp. 191, 192.
%88 1. 80 cr. 2 3axona o Hacnehusamy Cpouje.
%9 D. Leipold, BGB | — Einfiihrung und Allgemeiner Teil (Tiibingen: 2002a), ctp. 134 (uTupas Kox:

(Purdevi¢, 2009), ctp. 120).
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[Ipenqnoctn nmomymyjyher Tymauema 3aBelITama Cy, [Jakie, BHIIECTPyKE 3a
peanm3zanmjy cino0ojae TecTupama. Y ciydajy T[OCTOjalba HEIUIAHUPAHUX Tpa3sHUHA
(uMmeHuIla ca KOjuMa 3aBellTanal HUje MOrao Jia pavyyHa) HEMpaBUYHO Ou OWUIIO Ja OH
MOCTaHe HEJEJIOTBOpaH, M Jia ce NMpUMEHE IpaBHJia 3aKOHCKOT HaciehuBama, Beh Tpeba
HACTOjaTH Jia C€ 3aBEUITale OJP)KM Ha CHaszW JomnymyjyhuMm Tymauemwem. Tpeba mohm of
MPETIIOCTABKE JIa 3aBEIITAJIAl] YAM j& CAYMHHO 3aBEIITalke THME je HCKa3ao CBOjy HaMepy Jaa
KEJTU J1a ICKJbYYH IPUMEHY MpaBUIa 3aKOHCKOT HaciehuBama, ma Ou ’UX0oBa MPUMEHA Yy TOM
cilydajy Ouja NpOTHBHA M3Pa)XKEHO] HAMEPH 3aBellTaolla.

[Tonmazehn onx OBHMX KOHCTaTaluja, cMaTpaMmo Ja MOCIeNy BOJbY Tpeba TyMauuTH Y
MPUJIOT 3aBENITAJHOT, a HE 3aKOHCKOT HacliehuBama, Kaja roj je To Moryhe, mTo y KpajimbeM
3HaYW y TPHWJIOT OCTBapWBama IIUpe clo0o/ie TecThpama. Y TOM CMHUCIY W TPaBUIO
Tymadema favor testamenti tpebamo Ou Ja 3ay3uma IIGHTPAJHO MecTo y momahem
TECTaMEHTApHOM TPaBy, U y CKJIaJy ca TaKBUM IPUCTYNOM Tpeda MpHIaroJuTH nocrojehy
perynatuBy. Hepocratak je Bakehux 3aKOHCKUX oJpeada IITO MOCTOJH KOJIM3HUja IpaBHiia O
TyMadamy (TyMademe IpemMa MpaBoj HaMepH 3aBeIITaola HaclpaM CYNCHANjapHOT MpaBHiIa
TymMademha y KOPHUCT 3aKOHCKHMX HAaCJEIHHMKA), T€ C€ Yy 3HauajHO] MEpU OTrpaHHuYaBa
3aBenITaodeBa Cio00Ja TECTHpama W JOBOJAU y NUTAmHE OCTBAPUBAKEC CBPXE 3aBEHITAjHOT
pacronarama. ¥ OBOM cllydajy Tpebasio OM MpUMEHUTH MpaBuia JAONymYyjyher TymMauema y
npuior (aBopu3OBama TOCIEIHKE 3aBEIITa0ueBE BOJbE Kao MaHudecranuje ciaoboae
3aBelITamA.

YcnocraBbawke oAroBapajyhux rpaHuna |y TyMadewmy 3aBelliTaka BeOMa  je
KOMIUIEKCHO, C 003MpOM Ha YHIHCHUILY JIa je Y UTaby MPAaBHU 10CA0 3a CIy4aj CMPTH, 1A je
caMHM THM H JIOKa3uBame IMpaBe Hamepe 3aBeriraona otekaHo. Kox yrBphuBama mpase
HaMepe 3aBeIITaola PE/ICBAaHTHA je Caap)KMHA 3aBelITama, a TECTAMEHT jé OCHOBHH H3BOP
TyMadema 3aBelTaoueBe Bojbe. CaMo y ciydajy CyMmbe OKO CMHCIIA U JJOMalliaja u3jaBJbeHe
MOCIIE/IIbE BOJBbE, NIPaBa HAMepa 3aBeliTaona ce yTBphyje Cy0jeKTHBHH METOJIOM TyMadea.
CyOjeKTUBHHU KOHIIENT TyMaueka 3aBelliTakha HOCU OJpe)eHU PU3MK Ja CE 3aBEIITA0YCBO)]
MOCJIeIh0] BOJHHM TPUIHUINE 3HAYCHE KOje 3aBeliTanal] Huje umao y Bumay. Otyma je y
MOjeIMHUM TPaBHUM CHUCTEMHMMa 3ay3eT CTaB Jla TymMauewke He cMe MhM HM3BaH CaJpKUHE
3aBellTamka U J1a caMO HaMmepa 3aBelITaolla Koja UMa YIOPHUIITE Y TeKCTY 3aBelITamba MOXKE

370

UMaTH TPaBHO J€jCTBO (TeopHja YIOPHIUTA). WNnak, nonazehu on cneuupudHoctu

3aBeI_HTajHI/IX pacnojiaramba U YUEBbCHHUILIC Oda CC IMMPHUHIHAIL aYTOHOMI/IjC BOJBC MOpa ,Z[OCJIC,Z[HI/IjC

70 (Byphesuh, 2004), ctp. 192.
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371
NPUMEHUBATH Yy TECTAMEHTAPHOM IIpaBy, = cMarpamo Ja OM KOJ TyMauema 3aBEIlTarmba
Tpebano JaTu HpeAHOCT yTBphHUBamy CTBapHE HaMepe 3aBEIITaola, a y CIydajy CyMHbE
yTBphUBaTH je M HHIMLMJATHAM IIyTeM, JaKie, U M3 UYUICHUIA KOje HEMOCPEJHO He

72
MMpOU3KUJIa3C U3 CaAAPIKNHC 3aB€HITaH)a.3

71 (Brox, 2004), ctp. 125; Bumu: Pewerne Oxpyacnoz cyda y Bamwesy, Ioic. 6p. 496/05 00 14. 04. 2005,
http://www.poslovnibiro.rs/files/File/SUDKSA PRAKSA/3.1.3.%20NASLEDNO%20PRAVO.pdf
872 (Kreg — Pavié , 1964), ctp. 268.
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I'nraBa Tpeha
YTHULA] ®OPME HA TPAHUILE CJIOBO/IE 3ABELLITAIHA

I. OonmTHu OCBPT

1. TI0JAM, ®YHKIIHU]JE U 3HAYA] 3ABELITAJHE ®OPME

JenaHo o1 ocHOBHUX O0eleXkja 3aBelITakba Kao jeAHOCTPAHOT, JIMYHOT U MOrtis causa
MIPAaBHOT IMOCJIa jecTe HeroB cTporo Gopmanau kapaktep (dpopma ad solemnitatem). dopma
TeCTaMEHTa j€ 3aKOHOM IpeaBul)eH OoONMK y KOMe 3aBelITallall U3jaBJbyje CBOJY MOCIEABY
BOJBY JIa OM TeCTaMEeHT OHo HyHOBeDKaH.373 NmneptuHu 3axTeBu hopme, Kao U KOJ yroBOpa
TaKO M KOJI 3aBEUITama, IMajy BHIIECTPYKY APYIITBEHY CBPXY, a OTY/a MPO3MIA3u U IbUXOBA
npaBHa ¢yHKIMja. Popma 3aBemTama Kao M CBAaKOT APYror (opMaaHOT MpaBHOT TOCHA Y
(YHKIIMOHAJTHOM CMHUCITY je yrno3opaBajyha, 3allITUTHA U I0Ka3Ha.

Hajnpe, hopma ynosopasa 3aBemitaoiia Ha 030M/bHOCT YHHA CaylbaBarba 3aBelITamba,
crpedaBa HEMPOMUIIJBEHE W Heo30mipbHe moctynke. [Ipomucane QopmamHocTn Tpeba ma
3aBemTaoly oMoryhe aa cXBaTw 3Hayaj MPaBHOT TOCJA KOJU MPeay3uMa M J1a TPOMUIILIBEHO
JIOHECe OJJIYKY O pacrojaramy 3a clydaj CMpPTH, Y 4eMy ce W oryena ymo3opasajyha
¢dbyHK1IM]ja 3aBemTajHe hopme.

dopma Takohe TOMPUHOCH jaCHU]eM U TpEIU3HHjeM (GOpMYIHCamky MOCIEAHE BOJbE,
YiMe CE OJIaKIlIaBa KacHHUje TyMayeHme 3aBellTama YKOJIUKO 10 ’era gohe. Y Tom cmuciy ce
IITUTE TIOjeIMHAYHU HWHTEPECH 3aBellTaolia. 3aBemrTajnoM (opMom ce o6e30ehyje na
TecTaMeHT Hehe OWTH KpPUBOTBOPEH W Ja je TMOCIe[ma H3jaBa BOJbE JaTa y HaMepu
TECTaMEHTApHOT pacrojiarama. 3amTuTHa ¢yHKIMja popMe Jajbe ce OCTBApYje Ha OMIITEM
HUBOY KpO3 3alliTUTy jaBHUX HHTEpeca IyTeM eBHUJCHTHpPamka M KOHTPOJIE IPaBHOT
nmpoMerama 106apa y ¢opMH 3aBelliTama, IITO 33 Kpajibk I[UJb UMa OCUTYpame IpaBHE
CUTYPHOCTH Ka0 HajBUIIET APYIITBEHOr HMHTepeca. @opma mma JokazHy (YHKIH]Y, LITO je
IbEHA OIINTAa KapaKTepUCTUKA, KAaKO ca CTAaHOBUINTA ONIITHUX, TaKO W TMOjeTHUYAHUX
HHTEpeca.

Jloka3Ha ¢yHKIIM]a ce orfieia y ToMe IITo npeaBuleHa ¢popma omoryhasa na ce HaKOH
CMpPTH 3aBelITaolla ca CHUTypHOIINY YTBpAM Jla TECTAaMEHT IOCTOjJU W KakBa je Herona
caapkuna. OBze je ped o ¢opmu ad solemnitatem koja MMa KOHCTUTYTHBHO I€jCTBO U

npeacraBjba IMOy3JaH OOKa3 O HOCTOjaI-Ly 3aBClITamkba U I—LCFOBOj Calp’KNHHU, Tj. I-LCTOBOj

73 Cf. (Byphesuh, 2011), crp. 130 u 131.
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ayrentrnanoct.” * He pamu ce o mpoGamuoHoj GOpMH jep ce IOCTOjame M CajgpKuHA
3aBelITamkba MOTY YTBp)UBATH U IPYTUM JOKA3HUM CPEICTBUMA.

Jla 6u mocneama BOJba 3aBelITaola MOTJjla MPOU3BECTH MIPABHO JICJCTBO, HEOMIXOIHO je
na Oyze u3pakeHa y HEKOj 0J1 3aKOHOM IporucaHux (popmu, Kajia TOBOPUMO O 3aBEIITAbY Y
(opMaIHOIPaBHOM cMHUCIY.>"> Y MaTepHjaIHOIPaBHOM CMECIY, OCICAba BOJbA je jeiHa U
JeIMHCTBEHa, W OHa MOXe OWTH caapkaHa y Behem Opojy 3aBemTama y (GopMaaTHOM
cmuciy.*’®

Ca pa3BojeM TecTaMeHTa HacTajajie Cy M Memaje HheroBe (QopMe, HOCWIE Teyar
BpEMEHa U JaTOT JPYIITBA y KOME Cy HacTalle, TaKO J]a C€ U JJAaHAC 3aCTYIJbEHOCT IMOjeIMHIX
dbopmu pasnuKkyje o7 CUCTEMa 0 CHUCTeMa. Y TMOjeMHUM TpaBuMa (opma 3aBeliTama je
3apXalia CBOjy IOMHHAHTHY YJOTY, JIOK C€ y APYI'HM TOBOPU O ,,KPH3H 3aBEIITAjHOT
HacneleBarba“.377 [Inypanutere mnpomucanux ¢opmMu y 3HayajHOM Mepu ojpehyje u
3aCTYIUBEHOCT TECTAMEHTApPHOI pacliojiarala IMOBUHOM, NPU YeMy ce U300p oarosapajyhe
dbopme Mopa KpeTaTH y 3aKOHOM IPOTMCaHUM OKBUpHMa (TipuHImI numerus clasus). Takobe,
y CKJIaJly ca U3MEHEHHUM JPYIITBEHUM OKOJHOCTUMA W TMPAKTHYHUM MoTpedama caBpeMeHOT
YOBEKa Ka0 y4YEeCHUKA IPABHOT IMPOMETA, MOCTEINEHO Cy HACTajasld M JAPYT'M WHCTPYMEHTH

pacrioararba UMOBHHOM INter vivos u mortis causa (IoKJIOH 3a ciiydaj CMPTH, YTOBOP O

HaclehuBamy U Ipyru HaclIeAHOIPaBHU yroBopH, patto die fagmilie) koju cy kao cyncruryru

1S, Perovi¢, Formalni ugovori u gradanskom pravu (Beograd, 1964), ctp. 42-44; (Hausmann -
Hohloch, 2010), ctp. 420; Vidi: (Hagena, 2010), § 2232 BGB-3;

7% (Anrih-Bamnmosan, 1996), crp. 303.

%7 Ipidem.

37" Kana je ped 0 3aCTYIUBEHOCTH 3aBEINTAjHOr HaclaehUBama y CPIICKO] MPABHO] MPAKCH, jEIHO
HCTpakuBame crpoBeneHo y OmmruackoM cyny y Kparyjeriy, 3a nepuon ox 1997-2001. roguse, mokasano je
3aCTYIJBEHOCT 3aBElITara Kao OCHOBA HaclehuBama y uzHocy on 4.45% (Bumm: D. Zivojinovi¢, 'Zavestanje u
sudskoj praksi', Pravni Zivot, 10 (2004), ctp. 294); y ®panityckoj u benruju, 3aBemrajHo HaciehuBame je
sactytubeHo ca 10-15% (Pintens, 2011), ctp. 72, y Hemaukoj ca 25-35% (Zimmermann, 2011), crp. 204); y
mpaBy Ayctpuje y LleHpanHOM permcrpy TectamMeHaTa je perucrpoaHo 1,8 MWiIHOHaA 3aBemTama (Maga ce
NpPEeTHOCTaBha Ja HWMa HCTO TOJNMKO HEPEerucTPOBaHHMX NPUBATHUX 3aBEIITama), MM [Ja je 3aKOHCKO
HacnehuBame wmak 3actymubenuje L. WéEkas, ,,Testamentary Formalities in Hungary”, in Comparative
Succession Law, Volume |, Testamentary Formalities, ed. by Kenneth G C Reid, Marius J De Waal and Reinhard
Zimmermann (Oxford: University Press, 2011), ctp. 223); y npaBy WUrtanuje 3aBerrajHo HacaehuBame CBE BHIIIE
ryOM Ha 3Hauajy 1 OMBa 3aMEFHEHO Pa3IMINTAM CYTICTHTHMA INter vivos i mortis causa pacronarama (A. Braun,
»Testamentary Formalities in Italy*, in Comparative Succession Law, Volume |, Testamentary Formalities, ed.
by Kenneth G C Reid, Marius J De Waal — Reinhard Zimmermann (Oxford: University Press, 2011); y Illnanuju
je BHIIE O TOJOBHHE CITy4ajeBa pacrioferie UMOBHHE 3a CIydaj CMPTH YYHE-CHO IyTeM 3aBellTarma. Pazior
OBaKO BeNMKE 3acTYIUBCHOCTH 3aBeliTama y mNpaBHO] npakcu llnaHuje je mocneauna TpaTulHOHATHOT
CXBaTama 3aBCIITAJjHOr  pacroiarama Kao MopamHe u  permwimjcke  ayxksoct  (S.  Cémara
Lapuente,*“Testamentary Formalities in Spain“, in Comparative Succession Law, Volume I, Testamentary
Formalities, ed. by Kenneth G C Reid, Marius J De Waal — Reinhard Zimmermann (Oxford: University Press,
2011), ctp. 72-73).
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3aBeIliTaba CBE BHIIE TMOYEITH MONPHMATH MPUMApPHY COIUjalIHY yJory Yy HaciehuBamy u
IOTHCKHBATH 3aBELITAE y APYTH ILIAH.>

HerarusHa ctpana ¢opme je mTo ycropasa npaBHH IPOMET J00apa, yCIoBJbaBa YECTy
HEBA)XHOCT MPaBHUX I0CJIOBA, M HAa Kpajy, OHAa OrpaHUYaBa BOJbY CTpaHa y moriieay uzbopa
HaYMHA MaHU(ECTOBAA MOCIICIHE BOJbE. 3aT0 C€ Y IIPABHO] TEOPUJU UCTUYE JIa OHA ,,HU]E Y
CKJIay ca coGO0JHOM HHHLHjaTHBOM KOjy Cy6jekTH y rpajanckoM npasy nmajy*.>"® 3akonom
npeasuheHe (GOpPMATHOCTH 3a IYHOBAXKHOCT 3aBEIITAJHOT pacrojaramba JUPEKTHO Cy
CYMPOTCTaBJbEHE TO] CII0OOIM, KAa0 aKTy ayTOHOMH]e BoJbe, oapehyjyhu, y 3HauajHoj mMepwu,
weHe maprude. Ca apyre crpaHe, Opoj U pa3HOJIMKOCT 3aBEIITajHUX GopMmu Koje Oymayhem
3aBEIITA0Iy CTOj€é Ha pacloJiarary 3HadyajHa cy MaHudecraiuja cio0oje 3aBeliTama ca
KOJOM je IUPEKTHO MpomnopiuoHanHa. OTyma mopusia3u aa je ytunaj gopme Ha crmoboxy
3aBEUITajHOT pacroyiaraba aMOMBAJICHTAH, T€ C€ OJHOC OBHUX WHCTHTYTa MOpPa IOCMATpaTh

KpO3 IPU3MY JBOCTPYKOT JiejcTBa hopMe.

2. BPCTE 3ABELITAJHUX ®OPMU

Paznuunre dopme pacronarama 3a ciaydaj CMpPTH (KOIWIWI, KJIACHYHU TECTAMEHT,
3ajeIHUYKH TeCTaMEHT, MTOKJIOH 3a CIy4yaj CMPTH, YyTOBOP O HaclehuBamy), ali U pa3IuduTe
TecTaMeHTapHe (QopMe, pe3ylTaT Cy KOMIUIEKCHOT MCTOPH]CKOT pa3Boja APYIITBA, KOJU j€
ycIoBHO H ojpeleHy MMHAMUKY pa3Boja MpaBHE MUCIW M NpaBHUX HOpMH. Hamme, cBaku
HCTOPH]CKU TIEPUOJI KapaKTepuIly ojapeheHe conujaiHe, eKOHOMCKE, MOJUTHYKE OKOJIHOCTH
KOje yCJOBaJbaBajy M JMHAMUYAH pa3BOj HACIEIHONPABHUX OJHOCA, T€ Cy ce W (opMaliHa
[IpaBHA NPaBWJIa 3aBEIITAJHOT HaciehuBama Mermala.

CaBpeMeHe IpaBHE CUCTEME KapaKTepHIIIe Pa3HOIMKOCT 3aBEIITajHUX (OPMU KOje Cy
HACTaJle Kao pe3yJiTaT NpaBHE TPAUIIMje, PEATHUX MOTpeda IPYIITBA KOje Cy u3pa3 CTereHa
JIPYIITBEHOT pa3Boja, Ka0 W CTElEeHAa €KOHOMCKOT pa3Boja M CTBApPHONPABHUX KpETama.
Otyna u OpojHE Pa3IMYMTOCTH, M U TOIYAAPHOCTH Y BpCcTama 3aBelliTamba KOje MPU3HAjy
nojeauna npasa. OHO IITO je 3ajeTHUYKO CBHM IPAaBHUM CHUCTEMHUMa jeCTe Jia ce y TOTJIeIy
Moryhux W JOMyLITEHHX 3aBelITajHUX (GopMH HpHMemYyje MpuHImN numerus clausus. Ha
OCHOBY TUITU3UPAHUX KPUTEPHjyMa BPILIHU CE UCTOBETHA KiIaducHUKallHja 3aBemTajHX popmHu.

OcHoBHe To/ieNe 3aBeliTakba Ha MUCMEHAa U YCMEHa, a 3aTUM Ha MpUBaTHA U jaBHA,
MOTUYY W3 PUMCKOT TpaBa. Y CKJIaJy ca peaJHUM noTpedama 3aBellTaolia Koju ce Hahe y

U3Y3€THUM, BaHPEJIHUM OKOJHOCTUMA (HIpP. Y paTHOM CTamwy, Ha Opoay, y pYypaJHUM

378 (Braun, 2012), ctp. 122, 123;
379 |bidem.
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cpearHama, 3a BpeMe enuaeMuja U CIL.), HacTaie Cy MPUBHUIIETOBAaHE 3aBelTajHe Gpopme Koje
Cy MoOrje Ja ce cadyumHe IOJ MOCeOHMM YCIOBHMA, W TOJpazymeBaiie Onaxe ¢opmaiiHe
npernocraBke. Ha npyroj crpanu, nojeaune nocrojehe 3aBemrajoe popme cy MoaudukoBaHe
u mpuiarohaBaHe MOCeOHMM CBOJCTBMMA 3aBelITaola (HIP. XCHIUKCIHPAHUM JIUIHMA,
MaJIOJICTHUIIMMA, HemucMeHnMma u c¢i1.). OTyma je mpowm3ainuia jomn jeaHa KiacH(HKalmja
3aBelITama Ha pepoBHa (testamentum solemne) u BaHpeaHa, Tj. MPUBHJICTOBaHA 3aBEIlTaba
(testamentum minus solemne).**® Jour jexna ox kmacuduxaumja popmu 3aBernrama Koja je
U3pBIIEHA MpeMa KpuTepyjyMy ydemha Hocujalma jaBHE BJIACTH y IOCTYIKY HHXOBOT
cauMmaBamka je IMoJeja Ha jaBHa W IpUBaTHA 3aBeliTama. [lomenyra kiacudukanuja
TeCTAMEHTAPHHX OOJIMKA IPEY3eTa je M Y MOJCPHOM HACISIHOM IpaBy. o:

Hauenno, onorpadcko 3aBemnitame Kao MprUBaTHa 3aBelliTajHa popMa 3acTyIIBEHO je Y
CBUM CaBpPEeMEHHMM IpaBuMa (ca u3y3eTKoM XOJaH/Wje) U MpeiCcTaB/ba Haj3aCTYIJbEHU]Y
npuBaTHY 3aBemTajHy ¢opmy. [lucMeno 3aBemrame mpen cBegolMMa MO3HaJy AycTpuja U
Malhapacka, kao u 3emibe ouBiie COPJ. Ox jaBHuX 3aBemTajHux GOPMH, Haj3aCTYIIJLEHHU]E j€
HOTApPCKO 3aBEIITame, KOje Ce cadyhmbaBama Ipell HOTapoM, JOK je CYACKO 3aBEIlTarmhe
HOPMHPAHO y CBEra HEKOJIMKO NPaBHUX crcTeMa. Mel)yHapo HO 3aBelITame 3aCTYIJBEHO je Y
OHHUM Jp’kaBama Koje cy patuduxoBaie MehyHapoaHy KOHBEHIH]Y O JeTHOOOPAa3HOM 3aKOHY
0 00Ky MelyyHapoJHOT TecTaMeHTa.

Kana je peu o penoBHMM 3aBemiTajHuM (popMama TMOjeIMHU MPABHU CHCTEMH ITPU3HA]JY
3aBemTajHe (opmMe Koje HUCY ommTenpuxBaheHe, Kao IITO je TajHO 3aBEUITAKE Yy IMPaBy
@pannycke u Mranuje, wim nak 3ajeJHIYKO 3aBelTame y mnpaBy Hemauke u mojenuHUM
nokpajunama Illmanuje. MHTEpecaHTHO je HANOMEHYTH Ja je KOJMIWI, Kao ¢opMma
pacrioynarama 3a Ciiydaj CMPTH, 3aCTYILUbEH Yy IMOJeIUHHM IPaBHMa, Kao IITO CYy ayCTPH]jCKO,
(dpaHIlycKO, XOJAHJCKO, TJE CE OH jJacCHO pa3rpaHHyaBa OJI KJIACHYHOT 3aBEIITamba.
AyCTPHjCKO TIPaBO KapaKTepuIlie OCHEBambe hoHmamumja mortis causa, ** 1ok je 3a xo1aHACKO
MpaBo crneun(UYHO JEMOHOBAHO 3aBelITalme, Kao KoMOWHaIuja oJorpadCcKor U TajHOT
3aBelITamA.

[Tto ce Thue BaHpPEIHUX U H3Y3€THUX 3aBEIITajHUM (POpPMH, caBpeMEHU MpPaBHU
CUCTEMH T03HAjy Makap jeJJHy MPUBUJIETOBaHy BpcTy. Y BehrHU MpaBa 3acTylJbeHa Cy BOjHA

3aBelITamka, Kao U Jpyra ClelyjajgHa 3aBellTamba Koja Cy cauumbeHa Ha OpoJy, Y aBUOHY, Y

%80 Bumi: (Markovié, 1981), ctp. 268, 269.

WHTtepecanTHO je HamoMmeHyTH Ja ce y npaBy lllmanmje onctyma ox mpaBuia KiacugUKaiuje
3aBeliTama npema puMckoM summa division, Ha mmcMeHa M ycMeHa 3aBeliTama, Beli je OCHOBHA IMojena
3aBerTajHux Gopmu Ha Ha omuTa u cnerujaina (Bumm:wi. 676 I'pahanckor 3axonuka [lmanuje).

%2 § 646 ABGB.
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XUTHUM CllydajeBHUMa (32 BpeMe BPEMEHCKHX Hemoroja, Hecpeha, enunemuja utn.). Hemauko
NPaBO IO3HAje 3aBEIITAIE MpE] TI'PaJOHAYETHHUKOM OIIITHHE W JIBa CBEIOKA, OJHOCHO
BAHPE/IHO 3aBEIITARLC TIPS TPH CBEIOKA. >

Y TOTOBO CBMM MpaBHHM CHCTEMHUMa HEIOCTaTaK 3aBemTajHe (opMe MOBIAYH
HEBA)XKHOCT 3aBEUITama (arcojlyTHa WJIM pEllaTHBHA HUINTABOCT, Y 3aBUCHOCTH OJI BPCTE
dopmanHux Heomocraraka).*®* Ipasmio utile per utile non viciatur Baxu y caBpemeHOM
HACJIE/IHOM IpaBy Kaja je ped o (popMallHOj ITYHOBAXXHOCTH 3aBelITama. Hamme, yKommko je
3aBelITamke caMO JIeTUMUYHO HeBakehe (HIp. Heka onpenda y 3aBelITamy), OHO MOXKE
OTICTATH YKOJMKO Ta ojpenda He MNpeacTtaB/ba onydyjyhy moOyny 3a caunmaBame
3aBelITama, WK ako ca IPYruM oJipeadamMa He MPeACcTaB/ba HEPa3IBOJHY LIETUHY. Y Cllydajy
HEUCHywema (GOpMaIHUX ycIoBa 3a NMYHOBAXKHOCT KOHKpPETHE 3aBelITajHe (opme, MOXKe
nohu 10 KOHBEp3Hje 3aBElITarka U JIa TO 3aBEIITAkE OTCTAaHE y IPYTOM OOJHKY, YKOJHKO CY

MCTTyECHI (POPMAJTHH YCITOBH 3a IHOBaXHOCT Te Apyre 3aBemTajie popme.

1. ®OPME 3ABELITABA Y YIIOPEJTHOM IIPABY

1. NPUBATHE 3ABELITAJHE ®OPME

a) Komuin

Komuuun kao ¢dopma mortis causa pacmosarama Koja je Omia 3acTylameHa y
PUMCKOM TIpaBy TOTOBO je HMIIYe3Jia U3 CABPEMEHOT HACIEIHOT MpaBa, U 3a/ip)KaHa y MajioM
Opojy mpaBHux cucreMa (y mpaBy Xonanmauje, lllmanuje u Aycrpuje) rae mma onapehenn
(dhopMaNHONIpaBHM 3HAYaj] y peanm3aluju clio0oje TecThpama. MehyTuM, KibydyHa pasiuka
n3Melhy Koaumumiia W 3aBelmTama HHje (opManHompaBHOr, Beh MaTepujasHONpPaBHOT
KapakTepa U Orjie/ia ce y BHXO0BOj JIOMYIITCHO)] CAAPKMHU KOja KOJI KOJUIMIA UCKIbYJYje
MOTryhHOCT cTaBsbama 0Apende 0 IMCHOBAIbY HACICIHUKA. o0

VY mpaBy Xonanauje, popmaiiHe MPETHOCTAaBKE 3a HACTAHAK KOJUIIMIA Y MPHINYHO]
MepU ce MojJynapajy ca oyiorpap)CKHUM 3aBelITameM: MOpa OWTH HalMCaH CBOjEpPYdYHO, Ca

87

JaTyMOM ¥ CBOjepyunmM moTmucoM.’ TlojemuHe ayroHoMHe mokpajue Illmamuje

%83 (Zimmeramann, 2007), ctp. 646.

384 Bynu: unp. § 125 BGB-3;

3% § 140 BGB-a.

%6 (‘Bophesnh, 1903), crp. 10.

8 XOJ‘IaHI[CKI/I 3aKOHOJaBall €€ ONpeaAcIno 3a HajpeCTpI/IKTI/IBHI/IjI/I OpUCTyIl, TS CC KOAWIWI MOKE
OJHOCUTHU CaMO Ha Ta4YHO o,upeljeHa pacmoosrarama KOja CC TUYY onehe, JIMYHOI' HAKWTAa, Kibrura, CTBapu KOje YUHEC
IlOMahI/IHCTBO UTH. KO,HI/IHI/IJ'I, Ka0 TakKaB, PETKO je 3aCTYIUbCH Y IpPaKCH XonaHzmje; nopea yCko moCTaBJbEHOI
TIpeZIMEeTa pacloiiarama, OBaj HHCTPYMEHT HE YHMBa MpPaBHY CHTYPHOCT (11O MPAaBHIIY C€ HE MOXKE MOCTABUTH
HU3BpHIWJIAIL] 3aBCHITAbd, HUTH C€ MOXKC YIIUCATU Yy PCFI/ICTap TeCTaMeHaTa), TE€ CE€ YECTO r{penaje HOTapy Ha
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(Karamonuja, Majopka, MeHopka) Takohe cy 3aapikane KoJAUIua kKao GopMmy jeTHOCTpaHOT
Mortis causa pacrosarama, >’ mpH deMy je 3a HEroBy MyHOBAKHOCT MOTPEGHO HCIIYECHHE
HEKuX (OpPMaTHOCTH, Kao M KOJ 3aBemTama. Koauuuni je 3aapxkan U y npaBy AycTpuje, rae
je pasimKa y 0HOCY Ha 3aBEIITambe TAKONe cagpKIHCKa, a He popmaiHa. >

Ouemyjyhu ¢popMarHOpaBHU 3HAYA] KOTUITMIIA 32 PEATU3AIN]y CII000/Ie TECTUPAE,
YONIITE Yy3€B, MPOW3WIIN3a3U TNPHUOIIKHO HCTO [IEjCTBO HAa OTpaHHYaBame Cl10001e
pacrionarama 3a ciydaj CMPTH Kao M KOJ 3aBemTama. OmpaBaaHOCT OBOT MHCTPYMEHTA
pacrioarama 3a CiIydaj CMPTH Ce€ Mpe MOXe MOCMaTpaTH Kpo3 HEroB NMpaBHU M (HaKTHUKH
3Ha4a] Yy KOpeJaluju ca TeCTaMEeHTOM KOju 300r CBOr TMPAaKTUYHOT 3HAYaja W

CBPCHUCUXOJHOCTH OIIpaBAaHO IMPECACTaBJba OCHOBHHU MHCTPYMCHT paciiojiaralbba MMOBHHOM 3a

Clly4aj CMpPTH.

b) OJIOrPA®CKO 3ABEIITAKBE

Omnorpadcko  3aBemrtame  (testamentum  holographum) mpencraBmba — dopmy
TeCTaMEHTAPHOT pacIoJiarama Koja je 3acTyIJbeHa Y TOTOBO CBHM CaBPEMEHHM IIpaBUMa
(u3y3erak je XojaHAMja KOja HE TI03HAje MPHUBATHY 3aBemTajHy Gopmy). Y BehnHHM npaBHUX
CHCTEMa OBO je M Haj3aCTYIJbCHHja 3aBemTajHa (opMma, yak 3acTymsbeHHja U O] HOTAPCKOT
sapewTama.> 0 OCHOBHA KapaKTepUCTHUKa OBOT 3aBEIITama je J1a Oy/le CBOjepyYHO HAIKMCAHO
U TOTHHUCAHO, Kako OM ce o0e30enuia HEroBa ayreHTUYHOCT, IITO 3HA4M Ja ra MOry
CAauYMHHUTH CaMo MUCMeHa Jnna. M3y3erak oj1 OBOT MpaBUiia MOCTOJH Yy UTAITUJAHCKOM IIpaBYy,

391
Tac 1onq OﬂpeheHI/IM yCJI0BUMa OBO 3aBCHITAKLE MOI'Y CAHMHHUTH U CJICIIA JIMIA.

gyBamy. Meh)yTuM, HE Yy OBOM CITy4ajy KOTHITHI He MOCTaje IemoHoBaHo 3aBemTame. Buau: (Kolkman, 2012 )
ctp. 157.

%88 CampxiHa KODMIMIA JATEKO PECTPUKTHBHHjE MPOIKMCAHA, HErO KOJ KIACHYHOr 3aBEIITama (He
ocToju MOryNHOCT MMEHOBamk-a HACIEIHUKA, HITH CYIICTUTYTA, Kao HHU pa3damTumema), (Lapuente, 2011), ctp.
90, 91.

*®[Ipema ayctpujckoM mpaBy, pasnmka m3Mely KOAMIMIA M 3aBeITama Ce OINeAd y TOME IITO
3aBeIITambe MOpa caapXaTH OapeM jeHO HMEHOBambe HACIEAHUKA; aKO CAJAPXKH HEKO IPYro pacrojiarame, Kao
mrro je jerat, ped je o komummay (C. C Wendehorst, "Testamentary Formalities in Austria’, in Comparative
Succession Law, Volume |, Testamentary Formalities, ed. by Kenneth G C Reid, Marius J De Waal and Reinhard
Zimmermann (Oxford: University Press, 2011). crp. 223;

390y Wramuju je 3acTymbeHo ca oko 75 % y ogHOCY Ha octane 3asemrajue dopme (Braun, 2011), ctp.
125, 140), a y npaBy Mabhapcke ca 45% (Wékas, 2011, ctp. 261). Onorpadcko 3aBemTame je TMOMyIapHO U Yy
mpasy lllmanuje, roe 3aBemTajHO HaciehuBame joIml yBEK MMa IMpUMaT Kao ocHOB HaciehuBama (Lapuente,
2011), ctp. 93). V mpaBy @panirycke oxorpadcko 3aBEIITamke j€ 3aCTYIUBEHO UCTO KA0 U HOTapCKO 3aBEIITAE,
ca oko 50% (W. Pintens, ,,Testamentary Formalities in France and Belgium®, in Comparative Succession Law,
Volume |, Testamentary Formalities, ed. by Kenneth G C Reid, Marius J De Waal and Reinhard Zimmermann
(Oxford: University Press, 2011, ctp. 57).

1 Onorpadcko 3aBernTame MoXe GHTH CAYMEEHO OJ CTPAHE CIIEIOr JTHIA YKOIHKO j& OHO y CTamby 1a
3aBelITame JMYHO HAIUIIE U MOTIHIIE, IPH YeMy HHje HEONXOAHO M ja ra npounta (Bumm:(Braun, 2011) crp.
129).
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3axTeB 3a CBOjepyYHUM IHCakbeM M TOTIHCUBAaWmEM 3aBelitama (Eigenhdndigkeit)
TEeMeJbU Ha UHAWBUYAIHUM KapaKTepUCTHKaMa PyKOIKCa 3aBEIITA0Ia, TE CE 0BO (OpPMAITHO
orpaHuueme mnpeaBuha y HUIby NOTBphUBama ayTeHTHYHOCTH CAYUE-CHOT TECTaMEHTa

(Schriftvergleich).?

W3 Ttux pasnora 3aBemITaodyeB M300p TEXHUUYKUX HHCTpyMEHaTa y
CauMmbaBamy 3aBeliTama OrPaHAYeH je Ha OHE Koje omoryhaBajy nma ce yTBpIe
KapaKTepPUCTUKE TMOTIHCA, Te je 3a0pameHo KopHumheHe MOMONHUX MEXaHWYHHX CpPEJCTaBa

(xoMmmjyTepa, min (akcumna).

1) O nojenuHavyHuM ejieMeHTHMA (popme os1orpadcKor 3aBemTama

Ilomnuc 3asewmumaoya. CtaBibarbeM MOTNHCA 3aBELITANIALl U3paXkaBa CBOJy HaMepy Ja
y BEMYy H3pakeHa MOCIeIka BOJhA MPOHM3BEAE MPABHO JIGjCTBO M Jla jeé YMH CAauYMIbaBamba
3aBemTama okoHuan.>> J[0 MOMEHTa cauyHm-aBarba 3aBEIITAmba, NOTIHC UMa yIo30paBajyhy
GbyHKIMjy, jep ymo3opaBa 3aBelITaolla Ha O30MJBHOCT caMOT TOI YHWHA M MOTPedy
POMHMIIBEHOT TOCTYMamba. > O MOMEHTA 3aBEIITA0YEBE CMPTH, CBOjEPYHHH MOTIIHC Kao
KOHCTUTYTHBHU €JIeMEHT (hopMe Ionpuma J0Ka3Hy (YHKIH]Y U TpecTaB/ba HajMEepPOaBHU]U
noka3 yrBphuBama HACHTUTETa CaMOTl 3aBeIlTaolla W ayTeHTUYHOCTH 3aBEIlITaoueBe
TOCIIEIEbE BoJbe. >
[loTnuc ce mo mpaBmily cacToju OJ MyHOT MMEHAa M NpE3UMEHa, alli Ce J103BOJbaBa U
ckpaheHH TOTHUC KOjU C€ YOOM4YajeHO KOPHUCTH y IPaBHOM l'IOCJ'IOBaH;y.Sw CraBipame
MHUIMjalla Kao MoTnHca y BehrHU MpaBa HUje NO03BOJBEHO, alld U UMa U U3y3eTaka, Kao IITO
je mpaBo Aycrtpuje, Hemauke.>%® JluGepanuzanuja dopmanu3mMa y TOIJIENy Caap KHHE

MOTIHCAa UMa OCHOB Yy MPAaBHOMOJUTHYKOM IWJbY paadl Koje je oBaj enemeHar dopme U

nponucad. Haume, crtaB mpaBHe TeopHje je aAa QopMmanHa caapKWHA IMOTIHCA HHje

%92 (Brox, 2004), ctp. 106.

%% Ibidem.

%% Bymm: (Brox, 2004), crp.77.

%5 K. G. C Reid, M. J De Waal, R. Zimmermann“ ‘Testamentary Formalities in Historical and
Comparative Perspective“, in Comparative Succession Law, Volume I, Testamentary Formalities (Oxford:
University Press, 2011).ctp. 455.

%% Ipidem.

¥7 ¥ nojeausuM npaBuMa Kao me je npaso Ilnanuje, GUT0 je mpeuTora ga ce NPH3HA 1 eIEKTPOHCKH
TIOTITUC, T1a YaK W a0 CHIMAaK H3jaBJbEHE MOCIENH-E BOJbE, alil OBH MPEUIO3N HUCY Omn mpuxBachau. (Zubiri
de Salinas (n 55) 178; Romero Coloma (n 102) 156 (maBemeno mpema: (Lapuente, 2011a), ¢pycroma 104. ctp.
84).

%% Vidi: (Wendehorst, 2011), ctp. 238; y HeMaukoM NpaBy MHHIMJAIH K40 IOTIHC Cy JOMYIITEHH
VKOIIUKO C€ Ha OCHOBY EbMX MOXKE YTBPAWTH MICHTHTET 3aBEIITAOla M YKOJIHMKO je M3BECHO Jia je Y NMHUTambY
3aBELITAE KA0 KOHAYHHU JOKYMEHT, a He ieroB Haupt (Buau: Zimmermann, 2011, ctp. 201).

115



pCiICBaHTHA 3a MMYHOBAXXHOCT 3aBCLITalba, aKO je IOTHHUC TakKaB da CC Ha OCHOBY IbCra

399
HECIIOPHO MOK€ YTBPJIUTH UJIEHTUTET 3aBEILTAOLIA.

VY BehuHUM mpaBa, MOTIMC MOpa OWUTH CTABJHEH Ha KPajy TEKCTa, HA MOCIEAO0j CTPaHU
(kako Om ce chpedmsie €BEHTyalHE 3iomyrpede). Y ciaydajy W3MEeHa WM JOIyHa
TECTAMEHTAPHUX PACIIOJIarama, 32 HUXOBY ITYHOBAXXHOCT MOTPEOHO je, 1O MPaBUILY, CTABUTH
soB mormc.'® Y MOjeJMHUM TIpaBUMa (HIIp. y TpaBy Benrnje)4°1 MNOTHHC MOX€ OuTH
CTaBJhEH W Ha MHCMO Y KOj€ je CTaBJbEHO 3aBelITame, JOK y WUTAIMjaHCKOM IpPaBy TaKBa
MoryhHOCT HHje npeJ:[BHI)eHa.402 WNako y mpaBHOj Teopuju HHjE 3ay3€T JEIUHCTBEH CTaB O
OBOM NHTalkYy, MPUXBATIEUBO j€ aHAIOTHO TyMadeHkhe ITYHOBAKHOCTHU MOTHHCA Y CIy4ajy Aa je
TEKCT 3aBEIITamka UCIUCAH Ha BUIIE JIMCTOBAa. OBaKBO 3aBelITame cMaTpahe ce IMyHOBaKHHM,
VKOJIUKO je TOTIHC CTaBJb€H Ha TMOCICIBEM JIHCTY, NMPH YeMy MHCAaoHa MOBE3aHOCT
caJpKHHE TeKkcTa Mopa 6uti ounrnena.’”® Y Tom cMuciy 61 1 MOTIIHC HA KOBEPTH MOTA0
OWTH TpHW3HAT Kao IYHOBaKaH y TOTJIENy HMCIYHEHOCTH 3axTeBa ¢Gopme oJorpadckor
3aBelITamka, YKOJMKO TOCTOJH YHYTpallka, CAJAPKMHCKA ITOBE3aHOCT Ca HUCIPABOM KOjy
cagpxun.*® OBakaB IpaBHOJOrMATCKM IPHUCTYII TEMeJbM ce Ha Hadeny favor testamenti, e
cMaTpaMoO Jla je Kao TakaB OIpaBJaH ca CTAHOBUIITA OCTBapHBamba IOCIEAKE BOJHE
3aBelITaola Kojoj Tpeba JaTu mpuMar Kaja roJ je HaMepa 3aBeITaolia y Morjieay caapKuHe

3aBClITaka HECIIOpPHA.

VY UTanujaHCcKOM TpaBy Ce CMaTpa Jia jeTHOM CTaBJbCH IOTIIMC HA 3aBEIITAHEC BAXKU H
3a HAKHAJHO YYUICHE W3MEHE M JIONyHEe, IITO Y MPaKCH YCIOBJbaBa YeCTO MpolieM
pa3iMKOBama HAlpTa OJl KOHAYHE Bep3Wje 3aBemTama. 10 je YjeHO Tocieauia
00jeKTUBUCTHUYKOT TIPUCTyNAa KOJU j€ 3aCTYIJbeH Yy HMTAJIM]JaHCKOM TIpaBy TJ/I€ C€ aKIICHAT
CTaBJba Ha POPMAITHY ITYHOBKHOCT 3aBEIITaa, T€ j& IOBOJHHO YTBPAMUTH MOCTOjAhE IaTyMa
¥ MOTINCA HA 3aBEIITAlY, IOK ce YTBphHBaIbe MpaBe HAMEpPE CTABJbA y APYrd Iuiam.'’> Y
OJICYCTBY IpHUHIMIA UNitu actu, moryhe je HaKHAIHO M3MEHHUTH WM JOMYHHTH 3aBCIITAbE,
TAaKO Jia je CTaBJbakbe MOTMHCAa MOryhe yYMHHTH W KacHHje, IITO 3HAYM Ja C€ 3aXTEBU

je,Z[I/IHCTBeHOCTI/I OAHOCE CaMO Ha CadyrumbaBalkbEe TCKCTa KOjI/I MOpa OUTH Ha IOBE3aHUM

3

©

° (Brox, 2004), ctp.77.

40 (Wendehorst, 2011), ctp. 238; (Wékas, 2011), ctp. 260.

1 (Pintens, 2011), crp. 61.

%92 (Braun, 2011), cTp. 129.

498 (Brox, 2004), ctp. 77.

404" (Lange — Kuchinke, 2001), ctp. 380; (Zankl, 2008), ctp. 44.
95 1hidem.

N
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JIMCTOBMMA, Ge3 MPasHOr MPOCTOPA, JOK CE BPEMEHCKO jeJMHCTBO He 3axTeBa.’’® OBaKBHM
pememeM ce Jaje mpeaHOCT (OpPMH HaJ CYIITHHOM, IITO j€ TMOTIYHO HENpPUXBATJEUBO Ca
CTaHOBMILTA CaBPEMEHOI TOMMama (opMe Yy TECTaMEHTAapHOM IMIpaBy, 4YMja jeaHa O]
OCHOBHHMX CBpXa Jia CE€ OCHIypa AayTeHTHYHOCT TIOCIEI€ BOJbE 3aBEINTaola, Kpo3
oarosapajyhe mepe opmaiHe 3amTure.

Pazno3u 3a mpommcHBamEM CBOjepYYHOT MOTIHCHBAaKa Kao eleMeHTa ¢opme, y
OCHOBH Cy (POpPMaIHOT 3aXTeBa JIa TECTAMEHT MOpa OUTH CBOjEpPYYHO HAMHCaH. Y CKIAIy ca
JUYHUM KapakTepoM 3aBelITaa Kao IMPaBHOT MOCIA, MPABHIO j€ Ja 3aBelITajal Mopa
3aBEUITabe JIMYHO U CAMOCTAIHO CaYMbaBaTH. Y MPHIIOT HIMpE cI000Ie TeCTUpPamba, 3a JINIA
Koja 300r (pM3MUKe W3HEMOIJIOCTH WJIM JIPYIMX pas3jiora HUCY Y MOTyhHOCTH Jja caMOCTaHO
KOPHCTE CBOJy PYKY, lpeaBuleHa je moryhHoct acuctupane nomohu tpeher nuua, npu 4emy
OHa HE CMe ca Hherope cTpane 6uTH BoheHa, Beh camo npuaprkaBaHa, Kako ce He Ou U3ryoue

407
OCHOBHE KApPaKTCPUCTHUKE 3aBCIITA0OYCBOI PYKOIIHUCA 0

Vkonuko je mnorpeOHa Beha
aCHCTEHIIMja TPUJIMKOM CavyHMibaBama 3aBEIlTama, y TOM Ciydajy (opMalHONpaBHA CBpXa
pykomnuca He OM Oujla ocTBapeHa, U y TOM ClIydajy TecTarop OM Mopao CAauMHHUTU JPYTy
3aBemTajHy popmy. 408

W3 camor Ha3uWBa CBOjEpyYHO 3aBEIITAkbEC NPOUW3NIA3M Ja 3aBElITajall 3aBEIITame
cauMmhaBa CBOjJOM PYKOM. Y Mpujor oMoryhaBama IIUpPEM Kpyry JHIla Ja CBOje IMPaBo
TeCTUpama OCTBApU IyTEM OBE 3aBelTajHe (opme, JOMYIITEHO je Ja ocobe Koje HUCY y
MoryhHOCTH Jpyrauvje, Ja TEKCT 3aBelITalka HAIWIIy YyCTUMa, HOTama, BEIITAa4KOM
npotesom.’”® OBakBO peleme je OIpaBIaHO YKOIMKO CE Y KOHKPETHOM CIydajy MOTY

ouyBaTH OCOOEHOCTH pYyKOIHUCa TecTaTopa. Y CYNPOTHOM, JOKa3Ha M 3allTUTHA (YHKIH]ja

PpYyKoOIIKuCa MOT'y C€ IOBECTHU Yy IIUTALE, I1a CAMHUM THUM U aYTCHTUYHOCT CaAP>KUHE 3aBCIITARLC.

VY mpuiior ocTBapuBama IIHMpE CI000AE TECTHpama TOBOPE M UYMHECHHUIA Ja Ce KO
osiorpad)CKOT 3aBellTama He TpeaBuhajy moceOHH 3aXTeBU Y MOTJIeNy MOAJIOTe Ha KOjoj ce
OHO cauMmaB (Mamnup, KapToH, TKAHWHA), je3uka Koju he 3aBemiTanan KOPUCTUTH, Ka0 HU y
Tornely MHCTpyMeHata Koju cy kopuimhenu 3a mucame (0M0BKa, Kpeaa, kapmur). "> OBako

J'II/I6epaJ'IaH MMPUCTYII 3aXTCBHUMaA (I)opMe KOoa OJ'IOFpaCI)CKOF TECTaAaMCHTA I'OBOpU 'y IPUJIOT IIHUPEC

406 (\Wendehorst, 2011), cp. 239.

7" (Bartholomeyczik — Schliiter, 1975), crp.103; (Leipold, 2002), ctp. 106, 107;
“%8 (Leipold, 2002), ctp. 106, 107.

499" (Brox, 2004), ctp. 76.

410" (Zankl, 2008), ctp. 76.
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cio0o/ie TecTUpama, ajlH je CBaKaKo OINpaBJaH caMO y OHHUM OKBHUpHMA Yy KojuMma je moryhe

411
YTBPAUTH AyTEHTUYHOCT PYKOIIUCA.

Pykonuc 3asemumaoya. Pyxonvic nma nokasny GyHKIUjy u Tpeba OUTH TakaB Ja Ha
OCHOBY Hera MOXKE€ Ja ce WACHTH(HKYje 3aBemranan. 300r Tora je ImUcame CBOjepyYHOT
3aBeITAaRba INTAMIAHAM CIOBHMAa Y TpaBHOj Teopuju crmopuo.**?  HemomymrreHoct
Kopuihema MTaMIIAHUX CIIOBA Y CaulbaBamby 3aBEITakha HECIIOPHO OW OMII0 HEOoNpaBIaHO
(hopMaTHOTIPAaBHO OTPAaHUYEHE CI000JEe TECTHUPama, C 003UPOM J1a PYKOTUC KAao €JIEMaHT
dbopme ocTBapyje y OBOM Clydajy CBOJy TIpaBHY CBpPXy U 3alITUTHY VJIOTY, jep
KapaKTepUCTUKE HAMMCAHUX IITaMIAHUX CJIOBAa YKazyjy Ha WHIMBHAyaldHa oOenexja
pYKOTIHICa 3aBEUITAOIIA.

[Mucame y popmu nucma je npuxpaheHo y BehuHu npaBHUX cucTema. YnyhuBame Ha
HEKO OJl paHHje CAUYMIHLCHUX 3aBElITalkha MPHINKOM CavydbaBalkba HOBOT, JIOIYHCKOT
3aBelITama, Mo TpaBWIy, je Moryhe W Tajga ce JOMYHCKO 3aBEITale CMaTpa CacTaBHUM
JIETIOM TIPBOOMTHO CAYHH-EHOT 3aBEIITambA.

Jlamym cauumasamwa 3aeemimarsa. Jlatym caunmaBama 3aBEIITaka y TOJSIUHUM
MpaBHUM CHCTEMHMa MpeJCTaBJba oOaBe3aH enemMeHaT (opme (3eMJbe pPOMaHCKE IpaBHE
TpaauIMje), NOK je y JAPYrMM TIPaBHUM CHCTEMHMa HETOBO YHOIICHE Yy 3aBEIITAHE
npenopquLHBo.4l3 Tako je y ¢paHIlycKOoM INpaBy Ha3Ha4YaBame JaTymMa 00aBE3HO, KaO M y
npasy Ilnasuje.** V urammjanckom npaBy koje je y BEIMKO] MEpH HHKOPIIOPHCAIO [PABHIIA
(dbpaHITycKOT MpaBa, 1aTyM je Takohe yciaoB ¢opme ojorpadcKor 3aBemiTama, T€ Mopa OUTH
CBOjepyYHO HA3HA4YeH U CaApKaTH JaH, Mecel U TFOJUHY, C TUM IITO HErOBO HEUCIYHHCHE
yCIOBambaBa PYUIJBHBOCT, 4 HE HUIITABOCT 3aBemTara.’ > HamMe, Kao apryMeHTH Y IPHIOT
OBaKBOI' HOPMATHBHOTI' pelIeHkha HaBOJIE CE Ja je Ha3HAuyaBameM JaTyMa TayHO Je(UHUCAHO
BpEMe CaunibaBama 3aBelllaTama, Kaja Mopa MOCTOjaTH U 3aBElITajHa CIIOCOOHOCT TeCTaTopa,
Kao YyCJIOB IMyHOB&)KHOT HAcTaHKa 3aBellTama. Takohe, AaTyMm je 3HauajaH 3a yTBphUBame

416 . .
penocienay cauMmbaBamy BUIIE 3aBelITama.  Ha Kpajy, Ha3HauaBame JaTyM je IOTBp/a Ja

1 (Brox, 2004), ctp. 76; (Leipold, 2002), ctp.106.

12 TTpcamse TeKCTa CBOjepyYHOT 3aBEIITarba IITAMIIAHAM CJTOBHMA j¢ IOMyIITEHO Uy  AYCTpHjH
(Zimmermann, 2011), ctp. 200 (Wendehorst, 2011), ctp. 237), nok je 3abpameno y npaBy Ilosscke. [IpaBHO
CTaHOBHIIITE O OBOM NMUTamy y Utanuju Huje uckpucramucano. Buam: (Braun, 2011), crp. 127.

3 YV aycrpujckoM mpaBy AaTyM je MpeBacXoaHO OMO obaBesaH eleMeHaT (opMe, 1a 6U mpema
BakehMM NpoNMCcHMa HEroBO YHOIICHE OMII0 MPENopyYsbHBO, anu He 1 00aBe3Ho (Bumn: § 578 ABGB-a).

“44y1. 970. I'palhanckor 3axonuka Opaniycke; wi. 688 I'pahanckor 3axonuka Illmammuje.

1% (Braun, 2011), cp.129.

418 (Wekas, 2011), crp. 259.
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je TOCTYyIIaK caunibaBarba 3aBelITamba (PUHATU3UpAH, C TUM Ja je KOHTpa apryMeHT Ja U caMm
MOTIHC UMa UCTY QYHKIIH]Y. 4

Nako je y OenrujckoM mpaBy M30CTaBJbamkbe TaTyMa CAHKIMOHUCAHO HUINTABOIINDY, y
CyIcKoj mpakcu ((ppaHIyCKOj M OCNITHJCKO]) je 3ay3eT CTaB Ja HEHaBohewme Jaryma y
TECTaMEHTY HE MOBJIAYHM HYXHO HUILITABOCT 3aBEIITara, YKOJIHUKO C€ ca CHrypHOIIhy aarym
MOJKE€ YTBPJAUTH Ha APYrd HAUWH, IPU YEMY je HEOITXOJHO Ja 3aBelTame Oy/e CauuibeHO O]
CTpaHe 3aBEIITajHO CIOCOOHOT JIMIA, Ka0 M Ja Cy HMCIYHEHH MU JApYyre MPEeTHOCTaBKe 3a
HacTaHaK MyHOBAXHOT sapemrtama.*'® OBakas craB mocmenuua Jj€ €BOJIYTHBHOT pa3Boja, O
HaBoheme NaTymMa y TECTaMEHTY, Kao amncoJyTHO (hopMallHE MPETHOCTaBKEe 3a HACTaHAaK
3aBEINTamba, 10 JaTyMa Kao J0JATHE TapaHIlije MyHOBaKHOCTH 3aBernrampa. 42

Mecmo cauumasarmwa 3asewimara.. Kana je ped o MecTy caunmbaBamba, HETOBO
Ha3HavaBame y BehuHU mpaBHUX cHCTeMa JUCTO3UTHBHE je mpupoje. [lojemnna mpasa jorr
yBEK MpHUAajJy BaXKHOCT OBOM €JIEMEHTY gopme, ma y MahapckoM IpaBy OBaj MojaTak Mopa
MPOM3JIA3UTH U3 CaMoT 3aBellTama, C THM Ja ce, de lege ferenda, mpenopyuyje nu3amena oBux
nmpaBuia, jep 00aBe3HO Ha3HA4YaBamkbe MECTa Yy 3aBEIITalby BHIIE OJMAXE HEro IITO

JIONPHHOCH peAlM3aliji  3aBEIITA0YEBE TOCICAHE BOJBE. 2

NHTepecanTHO pelieme
npeasuheHo je y npaBy KartanoHuje e je MecTO caunibaBarma 3aBelITama MPOIMKMCAHO Kao
o0aBe3zan enemeHaT (opme oJorpadCcKor 3aBeliTamka, HMAKO je y TpaBHUM KpyroBHMa

MpeiaraHo yKuJame OBOT YCIIOBa TyHOBAKHOCTH.

2) IlpeaHocTH U HeOCTAIU 0JI0TPadCKOr 3aBelITaba

Onorpadcko 3aBemITame MpEACTaB/ba HAJ3aCTyIJbeHU]Y (opMy y mpakcu 300T

. 422 .
Opojuux npenHoctu. ~ To cy jemHOCTaBHA MPOIIEYpa CaunbaBamba, 11a CAaMHM TUM M EBEeroBa
JOCTYITHOCT, €KOHOMHYHOCT, Ka0 M TajHOCT, jep 3aBelITajiall MOXeE JpXaTh Yy TajHu

: 423
YUEBCHULLY A J€ CAYUHHO 3aBCHITAKC.

7T W Pintens, Ch Declerck, J Du Mongh — KVanwinckelen, Familial Verméogensrecht (2nd edn, 2010)
ctp. 925 (maBeneno mpema: (Pintens, 2011), ctp. 60).

8 Tribunal Dinant 3 March 2010, Journal des Tribunaux 2010, 409, Revue du notariat belge 2010, 316
(maBeneno (Pintens, 2011), ctp. 60).

9 Court of Appeal Antwerp 7 October 1986, Rechtskundig Weekblad 1986-87, 1618 (W. Pintens

-N Torfs., naBemeno pema (Pintens, 2011), crp. 60, dycHoTa 69.

20y npaBy Mahapcke, 3a cBe mpHBaTHe 3aBemTajae GopMe JaTYM H MECTO CAunFbaBarba 3aBeIITaba Cy
yCIIOB IyHOBaXXHOCTH. TauaH JaH caunmaBarba 3aBelITalba He MOpa OWTH EKCIUTMIMTHO Ha3HAYEH, ali Mopa
TPOM3JIA3UTH U3 CaJIPIKUHE 3aBELITAE

21 (Zimmermann, 2011), ctp. 59.

“22 Buy: 3a aycrpujcko npaso (Wendehorst, 2011), ctp. 225, dycrota 13.

428 (Wendehorst, 2011), cp. 239, 261;
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Kao Henocratak oBe 3aBemitajHe opMe HaBOJM CE PU3UK O] IPOTHBIIPABHOT YTHIIAja
Ha BOJBbY 3aBelITaona u Mmoryhux 3noymnorpeba. 300r o/IcycTBa JOIaTHUX MEXaHHU3aMa MpaBHE
3amTuTe (HIOp. IPUCYCTBO CBENOKa, yderrhe opraHa jaBHE BJIACTH) OCTaBJba C€ MPOCTOP 3a
CYyMBbY y TIOTJIEAY H€TOBE ayTEeHTHYHOCTH, [TOCTOjarba 3aBEIITajHE CIIOCOOHOCTH Y TPEHYTKY
cauMbaBarba, Ko M mpobieMa oko Tymauema. > Takole, HeIOCTATAK KOHCYITATHBHE YIIOTe
MPaBHUX CTPYYHAKA, YECTO JOBOIH JO HEBAKHOCTHU 3aBEIITaa 300T HETOBUX (POPMATHUX
Heocraraka. 2>

Kana je peu u BpcTH NMucMa 1M Ha4YHMHA MMHCakba 3aBEIITamka, Ope]l cropa OKo Tora Ja
i Tpeba JOMYCTUTH CauydhaBambe 3aBEIITaba CaMoO IHCAHUM CIIOBHMA, 300T JTOKa3WBamba
HErOBE ayTeHTHYHOCTH, CaBpeMEHa MpaBHa JOKTPUHA JIOBOJU Y TUTAKHE CBPCUCXOHOCT OBE
3aBemTajue popme, uMajyhu y BUaIy CaBpeMEHH TEXHOJIOIIKH Pa3Boj, CTEMEH 3aCTYyIJbEHOCTH
SJIIEKTPOHCKHUX CpeJICTaBa KOMYHUKAIMje U TOMHHAHTHOCT KyIlalkha Ha pauyHapy Kao TEXHHUKE
nucama.*?® Y MOjeIMHUM TIPAaBHUM CHCTEMHUMa MEIIOBHUTE MPaBHE TPAIUIM]je, Ka0 IITO je
[IIkoTcka, camo MOTHHC MOpa OUTH CBOjepyUYaH 3a MyHOBAXXHOCT oJiorpad)ckor saBewTama. 2’
Otyna ce u mpenjaxe y caBpeMEHO] IPaBHO] JOKTPUHH Ja Ce€ 0JIOTPadCKO 3aBeITame Kao
TaKBO MPHUJIArOIM TTOTpedaMa CaBpeMEHOT MPAaBHOT MPOMETa KaKo OH OIICTalo, WM JIa CE Kao

28

TaKBO VKHHE, ?® 1 3aMEHI HEKOM HOBOM 3aBEIITAjHOM (GOPMOM Koja GH IPEe/ICTaBIbala IeroB

€KBUBAJICHT (HIIP. €JICKTPOHCKO 33B€H.IT3H>€).429

Kama je peu o marymy kao ycimoBy ¢opme oyiorpadCcKor TecTaMeHTa, HErOBO
O3HauYaBame UMa OPOJHUX MPEITHOCTH, jep je BpeMe cauribaBamba 3aBeIlTamba 0] BUIIECTPYKOT
3Hayaja 3a yTBphUBame IOCTOjarha 3aBEIITajHe CHOCOOHOCTH 3aBEIITaoNa y TPEHYTKY
caunmbaBara 3aBelITama, Kao W yTBphHBama peaociena y caunmbaBamy, YKOJIHKO MOCTOjH
Behin Gpoj 3aBemrama.**® Ca mpyre crpame, y cHCTeMHMa y KOjUMa IaTyM IpPEICTaBba

KOHCTUTYTUBHU  CJIICMCHT CBojepquor 3aBCIITakba, EHBCIOBO HN30CTABJbAILC II0OBJIAYH

PYUUBHUBOCT TAKO CAYUECHOT 3aBCHIATAbA. To 3naum na CJ'IO6OI[8. TCCTHpakA nehe mohu Ja CcC

424 (Lapuente, 2011), ctp. 84; (Pintens, 2011), crp. 61; V npasy Illmanuje je omorpadcko 3aBewITarme

pe3epBHCaHO 3a JIHIA KOja Cy HaBpIImwia 18§ roanHa KHUBOTA, IOK Ce OCTale 3aBeIlTajHe (opMe MOTY CAauUHUTH
OHU KOjU Ccy HaBpmwin 14 romuna, ma Hapuimie. Ha Taj HaumMH, Kpo3 MPOIICHBAE BHIIE CTApOCHE TPAHUIIS
HACTOjaJIo ce 11a ce octBapu Beha 3amrTuTHa GyHKIH]ja popme.

425 (Braun, 2011), crp. 127; (Zimmermann, 2011), ctp. 219, 220.

%6 (Reid, De Waal — Zimmermann, 2011), ctp. 443, 444;

*2 gcotland (Requirements of Writing (Scotland) Act 1995 s 2).

28 |iserre (n 154) 181-6; Pietro Perlingieri, ,,II diritto ereditario all’affacciarsi del nuovo millennio:
problemi e prospettive®, in Stefano Delle Monache (ed), Tradizione e modernita™ nel diritto successorio dagli
istituti classici al patto di famiglia (2007), ctp. 317, 321 ( HaBeneno npema : (Braun, 2011), crp. 141).

*2% (Reid, De Waal — Zimmermann, 2011), ctp.443, 444; TIpuvep OBaKBOT HOPMATHBHOI IPUCTYIIA je
Hesana (Nevada Revised Statutes 133.085 (2008)).

0 (Ferrari - Likar- Peer, 2007), ctp. 151.
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OCTBapH M Y OHUM CHUTyalijama KajJa ce JIaTyM CaudibaBarba 3aBELITarba MOXE YTBPAUTH
HEKUM JIpYyrUM JOKa3HUM cpeacTtBuMa. Cmarpamo jJa oBaj eJleMeHar (opme IpeTepaHo
orpaHmuaBa ciao0oay TecTHpama, M Ja Ce CBpXa Koja ce JKelIu NOCTHhU HEeroBUM
MIPONMCHUBAKBEM MOXE OCTBAPUTH M Ha ApYyru HaumH. Moryhe je, Kao y HeMadykoM IpaBy,
MPEIBUICTH jETHO WHTEPIPETATHBHO IMPABHJIO KOJjUM C€ TPONHCYyje Aa he M30CTaBJbame
JaTyMa KoOJ OJIOrpad)CKOT 3aBelITarba OWTH CAaHKIMOHHMCAHO CaMO y CIy4ajy Aa je JaTyMm
caunbaBarba TECTAMEHTA PeJieBaHaTaH Y KOHKPETHOM CIIy4ajy, a CyJ He MOXE Ja yTBPJHU OBaj
JTaTyM Ha ApYyru naun.*** Ceako JIPYTO pelIekhe YUHA HAM CE HEOTIPABIAHUM Ca CTAHOBUINTA

ci1000/1e TeCTHpambAa.

€) ITMCMEHO 3ABEIITAE ITPEJ] CBEJIOITUMA

[Tucmeno 3aBemTame mpes cBeAonuMa (aorpadCkd TECTaMEHT) BOAM TOPEKIO O]
testamentum per aes et libram oxxocHO ox testamentum septem signih signorum solemne u3
pUMCKOT rIpaBa.432 Oga 3aBemrajua (hopmMa HUje HAPOUHUTO 3aCTYIUbEHA Y YIOPEIHOM IIPaBy,
ocuM y mpaBy Ayctpuje, Mahapcke, Uemke, CioBauke, kao u y 3eMsbama OuBiie CDOPJ
(ocum MakenoHMja) TAE€ CE€ cauydibaBa MO CIUYHO] MPOIEAYPH Kao Yy CPIICKOM npeuay.433
3aBemTame MOXE CAauMHUTH Heko Tpehe nuie mo kasuWBamy 3aBemITaola, NMPH 4YeMy je
3aBemITajal Iy)KaH Ja H3jaBH TpeJ CBEJOIMMa Jia 3aBEUITalke MpPEICTaB/ba HHETOBY
nocye/iby BOJbY M Jia ra notnuiie. YuH noTephuBama 3aBemTama (NUNCUPatio) mpeacrasiba
BakaH eJeMeHaT (opMme amorpadckor 3aBeliTama y NpaBy AycTpHje, jep Kao IMOTBpIa
nocTojarma animus testandi saBernraona, uma 3HadajHy nokasny dyskuujy.** NcroBpemeHo,
uzocmasmare 0802 eleMeHma ¢opme je 4YecTo, Kako 300T HEMO3HaBama IPOLEAype
cCaunmbaBamka, TAKO W C OO3MPOM HAa YHUIHCHUILy Ja j€ TOTIUCHBAKE 3aBEIITama Ipel
CBEJIOIMMA O] CTPaHE 3aBEITao0la KOje UM OH TIOTOM Ipejiaje Ha MOTIUCHBAKE TOBOJHHO JIa
ce KOHCTaTyje Jia je MOTBPAMO 3aBelITame U IMpu3Hao kao coje. Otyxaa, y nmpaBy Mabhapcke
NOTBphMBame 3aBelITame HE TNpEACTaB/ba OUTaH eleMeHaT (GopMme, JTOK Ce ayCTPHjCKOM
NpaBy TMpeiaXe YKUJAke HyHKyNanuje Kao o00aBe3HOr elieMeHTa alorpadckor

SaBGH_ITaH::a.435

1 Bymn: § 2247 (5) BGB-a; (Purdevié, 2009a), crp. 861.

32 (Crojanosuh, 2011), crp. 213.

3 Bumn: J. Bumuh Tprumuh, ,,Onorpadckn ¥ amorpad)CKi TECTAMEHT Y CPICKOM M YIIOPEIHOM
npaBy*, 30opnux paooea Ilpasnoz ¢axyrmema y Hosom Cady, 4 /2016, ctp 1262, 1263.

#4 Y npaBy Aycrpuje Huje jacHO Ne(MHMCAHO 1a JH je MOTBPhHBaEE MyHOBAXHO YKONHKO je
3aBeliTaian caMo MPHUCYCTBOBAO YMHY MOTHHCHBAEK-a Off CTPAaHE CBEAOKA, MIIH je ITaK HEONMXOAHO Jla MCKaXKe
CBOjy HOTBpAY, Makap u KiumameM riase (Wendehorst, 2011), ctp. 242.

% (Wendehorst, 2011), ctp. 245, 252.
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WHTepecaHTHO je HAMOMEHYTH Ja je anorpadcko 3aBeliTamke HOPMHUPAHO Y IpaBy
[Tosscke, U TO Kao jaBHa 3aBemiTajHa ¢opMa Koja ce cauyrmbaBa Mpel MPEICTABHIUKOM jaBHE
BracT ([0 MpaBHITy, IPajOHAYCTHHKOM) M JBa CBeIOKa.'>° 3aBemrramar u3jaBibyje mpes
OBUM JIMIIMMAa CBOjy IOCJIEIkY BOJBY KOja ce OeNekw, W TMUCMEHA pEIakKiyja HEroBe
MOCJIE/IEbE BOJbE CE UUTA MPEJ CBUMA, J1a OM MIOTOM CBa MOMEHYTA JIMIIA CTABUJIA CBOj TIOTIIHC

437
Ha 3aBEIITAMbE, y3 HA3HAYABAILE JATyMa, Kao OMTHOT enementa dopme.

[IpucyctBo 3aBemTajHUX cBeAoKa (ABa y MahapckoM, OJJHOCHO TpH Y acyTpPH]CKOM
mpaBy), je TpeABUHEHO y 1[HMJbY OCTBapuBama 3alITUTHE (YHKIHjE anorpadckor
3aBelITama. 3aBemnITajHu CBEIOIM MOpajy OMTH TOCIOBHO CITIOCOOHA, MUCMEHA JUIA, Koja
Tpeba na moTBpae HueHTHTET camor 3asemraona.’’ *4° MehyruM, muxoBa 3amrTHTHA
(GyHKIHMja TOBOJU CE y MUTAmkEe YKOJIHMKO Ce y3Me y 003Hp YM-CHUIIA JIa j& Y OBHM IIpaBHMa
npensuhieHa MoryhHOCT 1a 3aBemranan JoHece Beh moTmmcaHO 3aBemTame, Tako Ja
3aBEINTAjHI CBENOLM HUCY AYXKHH IIOCBEJOYHMTH MOTIHCHBame."'" OBAKBO pelleme oTBapa
MpOCTOpa 3a HEOorpaHW4YeHe MOTYhHOCTH (ancupuKoBama 3aBEMITA0YCBOr TOTIIHCA WU
KPHBOTBOPEH:-A IIEJIOT 3aBeliTama. Mako je ojcTyname o1 Hadena Unitu actu kapakrepucTuka
CaBpEMEHOT TECTAMEHTApPHOT TIpaBa, OJCTYNMAmke OJ OBOI MpaBHia KOJ ajorpadckor
3aBelTamka MOXE C€ OIEHWTH Kao 3HayajHo ciabibeme (opme, moBoiaehu y mnuTame
CBPCHCXO/IHOCT yJIOT€ 3aBEIITajHUX CBEIOKA M OCTBAPUBAKLC 3AIITHTHE yiiore (Qopme.

VY muspy cpedaBama 3710yrnoTpeda, 3aK0OHOIaBIM peIBrhajy OrpaHryueHha y MOTJIeay
Kpyra JiiIa Koja ce He MOTY JaBUTH y CBOJCTBY CBelOKa (TO Cy CPOIHMIIM TECTaTopa Jo
oapeheHor cTemeHa CpoJCTBa, KaO0 HHU JAPYro JiMie Koje je OeHeduiumjap Mo OCHOBY

3aBernTama). 2

Melhyrum, ynmeHnna je na he 3aBemniranai 3a 3aBelITajHe CBEIOKE Hajuemhe
n3abpaTH ympaBO OBa JIMIA Kao oco0e O]l MOBepema, M MPEBUICTH IMPOIHUCAHY 3a0paHy,
ycioBrhe M HEBRXHOCT 3aBelITama. Kiiay3yna kojoM ce 03HauaBa Jja Cy ce KOHKpETHa JIMIIA

MoTNHCcada y CBOJCTBY CBelOKa oOaBe3aH je eneMeHaT (GopMe U Yy ayCTPUJCKOM H Y

% qn  95]. TI'pahamckor 3axommka ITosscke (https://www.global-regulation.com/translation/-
poland/10092092/act-of-23-april-1964-civil-code.html), jyir, 2018.

BT, Zoll, »Testamentary Formalities in Poland“, in Comparative Succession Law, Volume I,
Testamentary Formalities, ed. by Kenneth G C Reid, Marius J De Waal — Reinhard Zimmermann (Oxford:
University Press, 2011), ctp. 278.

%8 Camo sBa cBeZIOKa MOpajy GHTH MCTOBPEMEHO MPHCYTHA KaJa 3aBeInTaial motephyje 3aBemTae,
JIOK ce Tpehu Moske mojaBuTr HakHaHO (§ 579-581 ABGB).

39 (Wekas, 2011), p. 263.

vy CBOjCTBy CBCIOKa CC HE MOT'y Hahu CpOL[HI/IL[I/I TeCTAaTOpa 10 oz{peljeﬂor CTCIICHA CPOACTBA, KA0 HA
Jpyro JHIe Koje je OeHedurmjap o ocHOBY 3aBemrama (§ 595 ABGB).
“1 (Wendehorst, 2011), ctp. 241; (Wékas, 2011), ctp. 262.
2 § 595 ABGB.
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mahapckom mpaBy.**® OBakBo (OpPMATHO OrpaHHYCHE I[IYHOBAXKHOCTH —anorpadckor
3aBeIlTaka Yy 3HAYajHO] MEpU OTpaHruYaBa CII0OO0AY TECTHPAa, U KA0 TaKaB YECTO Y MPAKCH
M30CTaBJba, ITO y3POKYje HEBAKHOCT 3aBEIITAbA.

@DiekCHOMITHEM TIPUCTYIT ayCTPUJCKOT 3aKOHOJABIA OrieJa ce M 'y MOryhHOCTH
IIOTIIMCUBHKHA 3aBClITamka CTaBJbalbEM KBaJH/I(bI/IKOBaHOI‘ CJICKTPOHCKOT IIoTIuca
saemraona.’*  Aycrpmjckm 3akomomaBan je mpeaBmaeo MOTYHHOCT — cauME-aBamba
asorpadcKOr 3aBelTamka HE CaMO OJ CTpaHe HEMMCMEHUX JiMia, Beh M OHUX Koja HUCY Y
cTamy 1a Ta mpounTajy (Hmp. caermx ).**°Y Tom ciyuajy, 3aBemTarme Ha IIAC YHTA HEKO O
CBEJIOKAa, U MOpa OUTHU Pa3TUYUTO JIMIE OJf OHOT KOj€ je HaImmcajio sagemrrame. **® Vako
OBAaKBO PEIICHE TOBOPU y MPUIIOT IIUPE CI000e 3aBeliTama, 300r u3y3eTHO (prekcuOuIHOT
IpaBHOT yoOiMyaBama ajorpa)Cckor 3aBelliTama, OTOBOPEHAa je IHMpoka MoryhHoct
35oymnoTpedama oBe 3aBemmTajae Gopme, 300T yera je JOBOJEHA y MUTAKE M HEHA MpaBHA

447
cBpXa.

C napyre ctpane, anorpad)CcKo 3aBeIITame j€ Y MpaBHO] Mpakcu Mahapcke 3acTyrnsbeHo
olMax mocie ojorpadckor 3aBemiTama, Jakie, y Behoj Mepu y OJHOCY Ha HOTapCcKy
sapemTajuy (opmy.***Cmarpa ce ma ce MOXe KOPHCTHTH KA0 CYICTHTYT HOTAPCKOT
3aBelITama, jep je Mpoleaypa cadydibaBa jEJHOCTAaBHHjA, CaM IIOCTYMAK Cavydi-aBamba
€KOHOMUYHH]H, a 3aBEHITamke OCTaje MPUBATHO, jep C€ CaJap’KMHA 3aBeIlITama HE OTKPHUBA
cBenormma.** Nmajyhu y Buay pa3Boj caBpeMEHHX TEXHOJIOTHja U 3aCTYIJbEHOCT padyHapa y
CBaKOJIHEBHOM JKHMBOTY, OBO 3aBEIlTam¢ 3aBelITaiall Hajuemhe cauumaBa KyllambeM Ha
KOMIIjyTepy, 300T Yera je M BeroBa 3acTylJbeHOCT cBe Beha. Takolhe, oBa 3aBemitajna ¢popma
j€ jenrHa KoJ KOje y Mpoliecy caurbaBarkba MOXKE YIECTBOBATH M aJIBOKAT, IIITO j& je jelaH O

pasjiora lbEroBE 3aCTYIIJbEHOCTH.

W3 uznoskeHor mpousnasu ga anorpadcko 3aBelliTame MpeAcTaBiba 3aBEUITajHY (opMy
KOja TOJpa3yMeBa KOMIUIEKCHY NpOLEAYypYy CadHmbaBamba, U HCTOBPEMHO, Ka0 W CBaka
npuBaTHa ¢opMa 3aBelITaba HOCH OpojHe pusuke ona 3noynoTpeda. IlpommcuBamem

IMpUCyCTBa 3aBeH_ITajHI/IX CBCIOKa Kao CJICMCHTa (bopMe, HaCTOjI/I CC OCTBApUTHU HCHA

3 (Wendehorst, 2011), ctp. 243; (Wékas, 2011), ctp. 263.

% (Wendehorst, 2011), ctp. 225.

45 Aycrpujcku 3akononaBart npesuha 1a amorpadcko 3aBelTambe MOTY CAYMHATH W HEIMCMEHA JINIIA,
NpU YeMy CTaBJbajy TPH KPCTa YMECTO IOTIHCA Ha caMmoO 3aBelTame, Y HPHUCYCTBY CBENOKa, KOjH IOpen
Ha3HaYaBajy meroBo uMe u npesume, (Wendehorst, 2011), crp.243;

46 ¢ 581. ABGB-a.

7 TTosuatu ciyuaj y aycrpujckoM mpasy je ,, Dorbirn scandal® rae cy paganmu cyma dancuduxosamu
OpojHa mucMeHa 3aBemiTama npex ceenonuma, (Wendehorst, 2011), 244-245,

8 (Wékas, 2011), ctp. 264.

9 (Wendehorst, 2011), ctp. 225; (Wékas, 2011), 264.
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3amTUTHA (PyHKIHMja, T€ je OBaj, KOHCTHUTYTUBHHU eJeMeHaT (opMe OmpaBIaH ca aclekTa
(dopmasiHOT OrpaHMyYaBama ciaoboje TecTupama. Mehytum, monazehu on unmeHHIE Ja ce
3aBEINTajHU CBEAOLM CMaTpajy HajCIadUjuM WHCTPYMEHTOM 3allITUTE y TECTaMEHTapHOM
npaBy, U uMajyhu y Bugy MoryhHOCT npe3eHTOBama Beh MOTHHCAHOT 3aBelITama O] CTPaHe
3aBENITaola, Ka0 M M30CTaBJbamba aKTa HyHKYMAIlMje, MOCTaBJhba Ce MUTAME J1a JIU CE OBJE
YONIITE MOXE TOBOPUTH O (opManM3My 3aBEUITAjHOT pacmoJjiarama. Y TOM CMHCIY,
MpeTepaHo CladJbekhe (POPMATHOCTH KOJ TMOjeAMHHMX 3aBEIITajHUX (GOopMU MOXKe Mpe
YKa3uBaTH Ha MOTpeOy 3a BUXOBUM YKHIAWkEM, T€ OM CBAKaKo y MOCTaBJhamy OAToBpajyher
KOHIIETITa MUCMEHOT 3aBEIITama Mpe] CBEJOIMMA, MPAaBHO NPUXBATIEUBOT a MPAKTUIHO
MPUMEHJBUBOT, Tpebano mohwm oJ] CBPCHCXOJHOCTH TOjeAMHUX elleMeHara (opMe 3a camo

3aBCHITALC.

d) 3AJEAHMYKO 3ABEIITAE

3ajeIHIYKO 3aBEUITake Ka0 B MMOBHHCKOIIPABHOT pacriojiarama 3a cliydaj CMpTH,
npejcTaBba CHelU(pHUYaH NpaBHU [MOcao MOrtiS causa koju WMa OCHOBHAa oOenexja
KJIACHYHOT TECTAaMEHTA, ajlil CE Y jeTHOM JIeJTy OBaj MPaBHH T0CA0 MpeKIIana u ca yroBOpoM O
HacnehuBamwy. MiMajyhu y BUAY CIIOKEHY MPaBHY MPUPOAY 3ajeTHUUYKOT 3aBeIITamka, MIPaBHU
CHUCTEMHU KOJU Ta HOPMHpPAJy HE Jajy WeroBy Tauny neduauimjy. Kipydno obenexje oBor
MPaBHOT TIOCTIA j€ ,,3a]eTHUIITBO  (TOBE3aHOCT) MOCIEHBIUX BOJbA TECTATOPA KOja ce orJiena y
pacronaramy 3a0CTAaBIITHHOM Ha JOTOBOPeH Haumb.* OTyga ce y IpaBHO] TEOpHjH
ycariaiieHe MocIebe BOJbe KOTETCTA0pa O3HAYABA]y KAO ,,3ajeIHAYKA TOCIEAba BOsba™. "
Haxo cy, mo npasuity, Hapeaoe Mociehe BOJbe KOTECTaTOpa CaAP)KaHE Y HICTOM 3aBEITAY
Kao jeIMHCTBCHOM JOKYMEHTY, ()OpPMAaTHONPABHO jEIMHCTBO M3jaBJbEHUX IMOCICABUX BOJHA
HUje YCIIOB IMYHOBaXHOCTH 3ajeJHUYKOT 3aBEIITama, TAKO Jla OBa JIMIA MOTY CAYMHUTH U
oJBojeHa 3aBemrtama. '’ [[paBHO Ba)KHA je FHXOBA CAIPKMHCKA MOBE3AHOCT W M3PAKABAIHE
jacHe Hamepe o00a Tectaropa Ja 3ajeIHUYKH, ycarjalleHO, pPAacloJIaXy CBOjOM
320CTaBIITHHOM, a HE TIOCTOjakh¢ jJeTMHCTBEHOT JJOKYMEHTA.

3ajenHMYKO 3aBemTame je HopMupaHo y mpaBy Hemauke,"®  Aycrpumje,*™’

Mahapcke,* 10k y n1BajuapckoM npaBy 0Baj HHCTHTYT HUje H3PHUNTO PEry/IHCaH, alli HUje

0 (|ange — Kuchinke, 2001), ctp. 426.

1 (Brox, 2004), ctp. 110.

“*2 |bidem.

493 $2265 BGB.

%V mpay AycTpuje je JONYIITEHO jeMHO Y3ajaMHO 3ajeIHHUYKO 3aBEIITAbE, CAUHEEHO O CTPAHE
CYNpPYXHHKa KOj! pacronaxy OpadnoMm TekoBuHOM (§1248 ABGB).

#%5 & 7:23 I'pahanckor 3axonuka Mahapcke (2013):
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456 457 . . .
VY oBUM npaBUMa OHO C€ M0jaBJbyje y Pa3IMUUTUM BapHjaHTaMa, y3 IIHpe

HU 3a0pameH.
WIN yKe TeUHICaH KPYT JTUIa KOja MOTY 3aj€ IHUYKH TeCTHPATH, Ka0 U MPOIMUCHBAKE IIpaBa
Ha OTIO3UB 3aBELITAbA.

[Ipema canpXMHU pPa3MUKyjy Ce: CHUMYJTaHHM 3ajeIHUYKH TectameH (testamentum
mere simultaneum), peuumnpounu (testamentum reciprocum) u KOpECHEKTHBHHU 3ajeHUYKH

458

tecramenT (testamentum corespectivum).™” Kana je ped o hopmu, OBO IUTAKE je Y HEMAUYKOM

NpaBy NPWIMYHO (PIEKCHOMIHO PEry/IHCaHo, T€ Ce 3ajeIHUYKO 3aBEIITamhe MOXKE CAaYMHU Y

9

. 4 .
CBUM OOIHMIMMa KOji Cy mpeiBulieHn 3a KIIaCHYHO 3aBemTame, > a Hajuemhe ce KopucTe

MpUBWIIETHjEe (QOpME CBOJEepYyYHOI 3aBelliTamkba 3a YHjy NYHOBAXKHOCT HHUCY IpeaBuleHu
crporn dopMaHonpaBHi yciioBH. *®

Orpanudeme Kpyra Jinia Koja MOTy CAaUMHUTH 3ajJ€JHUYKO 3aBEILTamkE MPOMHCAHO je
ca IIMJbEM CIpevyaBarba HACIICAHUKA Jla TYTeM 3ajeTHUYKOT 3aBellTama Mpeko Tpehux mmia
yTUYYy Ha BOJBY sapemrraona.*®! Tlo MpaBWTy, 3ajeIHAYKO 3aBEIITAkE j€ PE3CPBHCAHO 3a
6paune maprHepe,’”> Ta ce OH YECTO HA3MBA TECTAMEHTOM OpadyHHX IapTHEpa
(Ehegattentestament).*®®

VYkonuKo ce mocMarpa Kao MHCTPYMEHT pacroJjiaralba MMOBHHOM 3a CIIy4a] CMPTH,
MPaBHU IUJb KOJU CE KEJIM MOCTUNU CauyMIaBamkheM 3ajeIHUYKOT 3aBEIITama j€ UCTH Kao U
KOJl OCTaquX 3aBEIITajHMX OOJMKa, a TO je pacrojaralbé MMOBHHOM 3a CJIyda] CMPTH.
[IpeTnocTaBke HacTaHKa KJIACUYHOT 3aBEIITamka MOPAjy OMTH HUCIYHEHE M KOJ 3aj€THUIKOT
3aBelliTama, a TO Cy 3aBelliTajHa CIIOCOOHOCT, cI000 HA BOJba 3aBelITaolla MaHU(eCcTOBaHa Yy
3aKOHOM TPOMHUCaHoj (OpMH M H3jaB/beHA Ca HAMEPOM CadHibaBama 3aBeliTama (animus

testandi). 3aBemitaoueBa MocCieAma BOJba MOpa OMTH JIMYHO HCKa3aHa, a JIMYHU KapakTep

SaBeHITajHOF pacinojiaramkba uCroJjbaBa C€ U KpO3 OIIO3MB 3aBCIITamkbA.

6 (Pintens, 2011a), ctp. 21

7 3ajenanuko 3aBemITame MpU3Haje U MoKpajuHa Aparon y IlImanmju, rt 411 Legislative Decree 1 of
2011 (Lapuente, 2011a), ctp. 84).

8 (Brox, 2004), ctp. 115.

9 (Bartholomeyczik — Schliiter, 1975), crp.165; (Lange — Kuchinke, 2001), 427-431.

480 3ajeHIUKO TYHOBAXHO 3aBEINTARE Ce CaunmaBa y ckiany ca § 2247 BGB-a koju perymmiie
(opMarTHOIIpaBHE TIPETIIOCTABKE 32 HACTaHAK CBOjEPYYHOr 3aBeIITama, C TUM IITO he 3aBemTame OWUTH
MYHOBAYKHO YKOJIMKO Ta CAaYMHH jellaH O]l CYNPYKHHKA y CKIady ca OBUM 3axTeBHMa (opme, a Jia ra IOTOM
JPYrU CYMPYKHUK MOTIIHUILE CBOjEepyYHO, Y3 Ha3HAYABAbE IATYyMa U MECTa TOCTIHCHBAma 3aBeriTama (§ 2267
BGB-a).

1 (Ferrari — Likar-Peer, 2007), crp.177. OBakBo pememe Omio je mpemsuheno y I'palhjanckom
3akoHnKy KpasseBune CpbOuje m3 1844, rre je mocTojasia MOTYhHOCT caunmbaBama 3ajeIHUYKOr 3aBEIITama
n3Mmel)y cynpyxHHUKa, KOjU Cy C€ y3jaMHO UMEHOBAJIM 33 HACIEIHHKE, WM MaK UMEHOBAJIM Heko Tpehe nuie 3a
Hacnenauka. [locnenme Bosbe CynpyXHHKA Mopaje cy ONTH (OpMaHO caip>kKaHe y jeHOM akKTy (TeCTaMeHTy),
KOjH je 3aap:kao kapakrep ormosusoctu (Buau: (Ilepuh, 1923), ctp. 61.

462 § 2265 BGB.

%83 (Bartholomeyczik — Schliiter, 1975), 163,164.
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3a pa3uKy O] KJIACUYHOT 3aBEIITamka KOje je OMO3UB MPAaBHU MOCA0 U CAMUM THM HE
BE3yje 3aBEIITA0Ia, 3ajeITHUYKO 3aBEIITAkE j& HAYCIIHO OT03HBO, C THM JIa ja MPaBO OTO3HBA
y MOje/IMHUM CIy4ajeBUMa OTPAHHYCHO, jep 3aBUCH OJ Kapakrepa pacnonaraH)a.464 Kao u
KJAaCUYHO 3aBEUITale, M 3ajeIHNYKO CE MOXE OI03BaTH JI0 TPEHyTa Jeianuje
MpBOMPEMUHYIIOT TecTaropa. Ox MOMEHTa Aefanuje jeAHOT O] KoTecTaropa (M0 MpaBHITY
CYHNpY)KHUKA) 3aBEIITAE II0CTaje HEOMO3MBO, YMME CE€ OrpaHMYaBa ayTOHOMHja BOJbE
HQ/DKUBEIIOT TECTaTopa Y TOIJVIEAYy HMOBHHCKONIPABHOT pacmojiaramka, M HCTOBPEMEHO
OCHTypaBa OCTBApEH-C IOCIEABE BOJBE NMPEMHUHYJIOT CYNpPY)KHHUKA, Ydja pacrojiarama 3a
ClIy4aj CMPTH OCTajy HenpOMeILeHa.465

3060r cBOje KOMIUJIEKCHE MPaBHE MPUPOJIC U OJICTYIamka 0] HEKUX OCHOBHHMX ITPUHITUIIA
TECTAaMEHTApHOT TMpaBa, Kao INTO J€ JeJHOCTPAHOCT M OTO3WBOCT 3aBEIITama, OBa] BUJI
3aBEINTAjHOT pacIioNarama je 3a0pambeH y BelMHM CaBPEMEHHX NpaBHHX chcrema.’®® V
MPaBHUM CHCTEMHUMa y KOJUMa j€ 3ajeHUYKO 3aBEIITamhe 210HyHIT€HO,467 Kao apryMeHT y
MPUJIOT HETOBOT HOpPMHUpama HAaBOJIU ce MOTpeda CYyNMpy)KHHUKA Ja 3ajeJHHYKH YIPaBIba]y
CTEYCHOM MMOBHHOM 3a Cllydaj CMpTH, a He camo Inter vivos, 3a Bpeme Tpajama Opaka,
ocurypaBajyhu 3a ciaydaj cBoje CMPTH WMOBHUHCKOTNPABHY IO3HIM]Y HAHKHUBEIOT OpayHOT
napTHepa, kao u ceoje aeue (Berliner Testament).*®®

VY HOBHje BpeMe y HEMauyKoj MPaBHO] JTOKTPUHH CBE 3aCTyIUbCHHjA j€ KPUTHKA
Be3yjyher nejcTBa MpUBATHOT 3ajeJHMYKOT 3aBemTama. Kao Hajsehn HemocTaTak HaBOaU ce
TO WTO Cy y BehmHM cirydajeBa IMocCieaMile TECTHUpama HEyjeJHaYeHe W OCTaBWIIAIl HHje
CBECTaH JiejcTaBa KOje 3aBEIITamhEe MOXKE MPOU3BECTH. [IpUIMKOM HEroBOr CaudimbaBamba
M30CTaje yrno3opasjyha yiora HOTapa Ha JiejcTBa KOja 0Baj MPAaBHU 1OCA0 MOKE MPOU3BECTH,
Kao IIITO je CiIy4aj KOJl yroBopa o HaciehuBamy, Te ce oTBapa myt 3j10ynorpedama. 360r Tora

ccy TCOpI/IjH HCTHYC HOTpe6a IMPOIIMCUBAILEM CTPOIKUX CI)OpMaJ'IHI/IX yCJI0Ba Saje,ﬂHI/I‘lKOF

TECTUpama, T€ O OHO Tpedano OMTH MYHOBAKHO JEAUHO YKOJIMKO j€ CAYUI-EHO Yy Gopmu

%% Hamme, kaa je ped 0 jeJHOCTPAHHM M y3ajaMHHM OIPEI0aMa, OHE CY H 3ajeHIUKH U jeHOCTPAHO
omosuse. U KopecriekTHBHE (3ajeHUUKE 0Apende) Cy 3ajeIHHYKH OIO3KBE, aJld jJEHOCTPAHO jETHHO Y 3aKOHOM
MIPOMHCAaHNM CTydajeBuMa, momTyjyhu npomnrcane GpopMaaHocTH — Y (HOPMHU HOTApCKE MCTIPaBe Koja Mopa OUTH
JocraBibeHa korecratopy (Buam: (Brox, 2004), ctp. 120).

“%% (Brox, 2004), ctp. 121.

488 3ajenrnuKo 3aBemTame je 3abpameno y npaBy benruje (wr. 4:93 I'pahanckor 3akonnka Benruje -
http://www.wipo.int/wipolex/en/details.jsp?id=11668) u Uranuje (w1. 761 I'paharckor 3akonnka WUrtamuje); wi.
968 I'pahanckor 3akoHnka DpaHIycke.

7 V HemaukoM mpaBy Biaja Haj()IEKCHOMIHHJM TPHCTYI HOMHPAHA 3ajeHHUKOr 3aBEIITAbA; Y
nmpaBy AyCTpHje je HEIITO PECTPUKTHBHHU]E pETylHcaHa OBa 3aBemTajHa (opMa, a y MpaBy IIBajuapcke
3ajeIHMYKO 3aBeITamke HHUjE€ W3PHYNTO HOPMHUpAHO, al HHUje HHU 3abpameHo, Bumu: (Bartholomeyczik —
Schliiter, 1975), ctp. 161.

%88 (Lange — Kuchinke, 2001), ctp. 419; (Brox, 2004), crp. 115, 116;
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jaBre HoTapcke mcmpase.’®® Melyrum, ykommko Gu GHila IOMyIITEHA caMo jaBHa (opma
3ajeIHNYKOT TeCTAMEHTA, CIIOpaH Ou OMO HEroB NMPaKTHYHU 3HAYaj 3a jeaH HACJICAHONPAHU
cucreM. Hamme, yroBop o HacnehuBamy ce 3akibydyje jenuHO y (opMu jaBHE HOTApCKH
oOpalene ucnpase, 1 BUME je MoTyhe mocTHhU UCTH IIMJb Ka0 M 3aje JHUYKUM 3aBEIITABEM, a
TO je y3ajaMHO TIOCTaBJbamkhe HACIEAHHUKA (T3B. PEIUIIPOYHH YTOBOP O HaciehuBamy).

Y cprckoj rTpalhaHCKONPaBHO] TEOPHJH TIOCTABJBEHO j€ TMHUTAkE Ja JH CYy
(hopMaTHOIIPaBHE OJIAKIIUIIE KOje Cy CBOjCTBEHE HEMAYKOM TECTAMEHTAPHOM IPaBy JIOBOJhAH
pasJior /1a ce orpaB/ia HOPMHUpPAWkE OBE 3aBerTajue ¢popme. Mma ce y BUay 1a je u y mpaBHUM
CHUCTEMMMa KOJU JIONYIITajy YroBOp O HaciehuBamy ONCTaHaK 3ajeJHUYKOT TECTaMEHTA 10/
3HaKOM MHTama. Moxe ce cMmarpatu jna y gomaheMm mpaBy 3ajeJHUYKH TECTaMEHT HHje
npuxBaheH, jep OJICTyIa OJl OCHOBHUX 00eJeKja TECTAMEHTAa Kao JeJHOCTPAHOI U OTO3UBOT
npasror nocia.*’® Jlo oBakBor 3akibyuKa ce J0Ja3| aHAIOTHHM TyMauemeM oapenada Koje
peryauIny mpaBHA CBOjCTBA 3aBEIITama Kao MPABHOT TOCIHA 3a CIy4aj CMPTH, HaKo 3aKOH O
HacinehuBamy PC He nmponucyje u3puuuty 3a0paHy 3ajeIHUUYKOT TecTupama. M3 THX pasinora,
3apajJi HOpMaTUBHE TIperu3HocTH, y [Ipeananpt rpahanckor 3akonuka PC tpebano je yHeTH

opendy KOjoM ce oBa 3a0paHa eKCIUTUIIUTHO MPOTHUCY]e.

2. BAHPEJHE 3ABEIUTAJHE ®OPME

Banpenna 3aBerrajaa oopma Boau mopeksio ox testamentum tempore pestis conditum u
testamentum ruri conditum, kao ¢opmu 3aBelTama Koje Cy cauyrmbaBaHe 3a BpeMe Kyre U 0J1
CTpaHe ceJjhaka y pYypaJlHUM CpeluHaMa, Te€ Cy CTora 3axTeBu ¢Gopme Omiu y6J1a>1<eH1/I.471
Nako yecTo mpeameT mpaBHE MOJEMHUKE, BaHpPEIHE 3aBellTajHe (opme cy mocTaje cacTaBHU
aeo ius commune y 19. Beky, U ojpxajie Cy ce W JaHac y BeNMHU NpPaBHUX CHCTEMa.
Mehytum, mpakca mokasyje Ja OBH BHJIOBHU 3aBEIITAJHOT pacrojiarama CBe BHIE I'yde Ha
3Hauajy 300r Heyckinal)eHocTH ca moTpebama caBpeMEHOT JIPYIITBA U MPABHOT MIPOMETa, Ma ce
oTyza y MojeAMHUM MpaBUMa Mpeiiaxe bIUX0BO MOAU(PHUKOBAE, 1A YaK U YKUIAE.

Banpenna (mpuBuieroBana) 3aBemiTajHa ¢opMa je OHa Koja ce cauhmbaBa y MOCEOHUM,

BaHPEIHHM OKOJHOCTHMA (33 BpeMe paTa, Ha Opojy, Y aBHOHY °) m Be3yje ce 3a oapeheny

*%9 Ymak, y rpaljaHckonpaBHO] TOKTPHHH KOja Ce OXHOCH Ha HABEICHO, CMATpa Ce Ja PUBATHY hopMy
3ajeJHIYKOr 3aBelITaa He OM Tpebano y MOTIYHOCTH YKWHYTH, Beh je MomycTWTH OHIa Kaja 3ajeHIYKO
3aBemTame He MpOM3BOOM o0bOaBe3yjyhe nejctBo. Kao aprymeHT y mpwior OBakBOT CTaBa HCTHYY CeE
(dopManHoOnpaBHe oJaKIHIE Koje moapasymena § 2267 BGB-a ko cBOjepydHOT 3aBelITabA.

470 Bumu: npecyny Bpxosaor cyma Cpbuje ©6poj Per 5340/2002 oxm 6. 02. 2003. ron u
pemese OkpysxHor cyna y beorpany, I'x. 2005/97; http://www.poslovnibiro.rs/files/File/SUDKSA_PRAKSA/-
3.1.3.%20NASLEDNO%20PRAVO.pdf

41 (Zimmermann, 2011), ctp. 212.

2 41, 616 I'pahanckor 3axonnka Urammje; wi. 953 Ipaljanckor 3akonuka ITosbeke.
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KaTeropujy Jjuia (HIp. BOJHO 3aBEIITamhe MOTY CAUMHUTH JIUIA HA BOJHO] TYKHOCTH 32 BpeMe
pata, Kao ¥ 3a BpeMe MoOmmsanuje 1 3apodsenumrsa).*’ 44

Behuna npaBHux cucrema mo3Haje cnenche BanpenHe (opme 3aBelITama: 3aBEIITAHE
CauMIbEHO 32 BpeMe TUIOBUI0E, y aBUOHY, HA BOJHO] MY)KHOCT, Ka0 U y CIy4ajy MPUPOTHUX
karactpoda, Hecpeha u ennnemuja.’® Koy oBe kareropuje 3aBemTama HEOIXOIHO je Ja ce y
JIATHM OKOJNHOCTHMA HE MO CAYMHHTH HUjeJHA peIoBHA (opMa 3aBemTama,’ ° W He
3axTeBa Ce, 10 TMpaBWIy, Kao YCIOB ITyHOB&XHOCTH HW3BECHOCT HACTyNama CMPTH
3aperTaona. PopMaNTHONPABHU YCIOBU 3a NYHOBAXXHOCT BaHPEIHUX 3aBELITAJHUX GOPMU Cy
TuOepaTM30BaHu y CMUCIY Jla C€ YMECTO HOTapa WM cyauje oapelyje Heko Apyro Jauie Koje
cauyMmhaBa MUCMEHY PEJaKIM]y YCMEHO H3jaBJheHE MOCIEAHEe BOJbE 3aBelITaona (KOMaHIup
4yeTe, 3amoBeHUK Opona u ci.). ObaBe3nu enemeHaT GopMe je MOTIHC KaKO 3aBEIITaolla,
Tako W OBJAamNEHOT JIMIla W 3aBEHITAJHUX CBEJOKa Mpej KOjuMa 3aBellTaial H3jaBJbyje
YCMEHO CBOjy TOCTEAY BOJbY. '’

Hemauko mpaBo cagpku cnenupuyHO peliewme y Morieny Kiacupukaluje BaHpPeIHUX
3aBemTajHuX GOpMH, T€ ce pasznuKyjy cieache Banpeane dopme 3aBemTama: 3aBEHITABE Y

HYKJIH KOJ€ C€ CcadyhmbaBa TMpel MPEICTABHUKOM OIIITHHE (rpazLOHaqenHI/IKOM)478 u JiBa

CBEJIOKA; WJIM CaMo TpeJl TPU UCTOBPEMEHO MPUCYTHA CBEJOKA; BAHPETHO 3aBEIITAmE KOje Cce

478 (Zoll, 2011), crp. 280.

414y Bpeme JycTHHMjaHA OMYLITEHO j& CAYME-AaBaFe BOJHOT 3aBEIITAR-a CAMO 3a BPEMe BOjHE aKIMje.
Y cBakoM ciy4ajy, y TMOjeIMHHM MpPaBHUM CHCTEMHUMa OBaj OOJIMK 3aBEIITama j€ OICTa0 y pPa3IHYHTUM
Moganureruma (Hrp. wi. 981 ['pahanckor 3akonmnka OpaHirycke).

*° Bumm: un 4:103 T'pahanckor 3axonnka Xomammmje;  (http://www.dutchcivillaw.com/civilcod-
egeneral.htm ), jyx 2018; Xomauacko mpaBo HOPMHpPA TPH BaHPEIHE 3aBeliTajHe (opMe: BOJHO 3aBEIITAME;
3aBEIITAbE CAYMILEHO y aBHOHY WM yclien ioBuaoe (T3B. TUTaHHK 3aBelTame), Kao U 3aBELITame CAUubEHO
3a Bpeme katactpoda ( (Kolkman, 2011), ctp. 159); V dpaniryckoM mnpaBy cy Kao NpUBHICTOBAHE 3aBEIITAjHE
¢opme Hopmupane ciemehe 3aBemrajHe (opMe: BOJHO 3aBEINTame, IMOMOPCKO 3aBEIITAME, 3aBEIITAHE
CaYH-EHO Ha M30JI0BAHOM MECTY YCIel enmaeMuja, kao U Ha ocTpBy (wi. 981-988. I'pahanckor 3akoHMKA
dpanirycke); UCTO pelleie npey3ero je y npaBy bemruje (wi. 981-1001. I'pahanckor 3akonuka benruje).
3Hauaja" yTumaj GppaHIyCKo MPaBo je M3BPIIIIO U HA 3aBEUITAjHO HACIehMBame y MTAIHMjaHCKOM IIPaBy, Koje
pasmukyje cinenehe cmemujamHe 3aBemTajHe (opMe: 3aBEIITalkE CAUYUE-CHO Yy CIydajy 3apa3Hux OolecTw,
ommTHX Katactpoda (HIp. 3eMJboTpec) u Hecpeha; 3aBemTamke CAauyMmbeHO Ha Opomy WIH y aBHOHY; paTHO
3aBemTame (Braun, 2011), ctp. 135, 136; CnmuHo pemieme Kao y WTaNHjaHCKOM IIPaBy Calp)KaHO je Y
rpahanckom mpaBy Ilosbcke, koju Topen OpOACKOT 3aBemITarka M OHOT CAYHELCHOT aBHOHY, KA0 M BOJHOT
3aBeIITamka, M03HAje U YCMEHO 3aBeIITamke Koje ce caunbaBa y XUTHUM cinydajeuMa (Bumm: (Zoll, 2011), ctp.
279, 280).

7% (Braun, 2011), ctp. 136.

7" (Kolkman, 2011), ctp. 159.

#7® Opa 3aBernrajua hopMa je y IPABHOj TEOPHjH CIIOPHA U TIPEIUIAKE CE BEHO YKHIAE, jep CY YCIOBH
ITyHOB)XHOCTH HEjacHO Ae()UHMCAHM, a HUje PEea]HO Jia je Jakme 00e30eIuTH MPHCYCTBO I'paJlOHAYEITHHUKA
TIPWINKOM CauHibaBama 3aBellTarmba, Hero Hotapa (Zimmermann, 2011), ctp. 217.
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caurmbaBa 3a BpeME MOPCKE IUIOBHIOE, 32 KOje Ce HE 3aXTeBa IMOCTOjarhbe XUTHE CUTYAIIH]e,
Ka0 y IPEeTX0AHa 1Ba ciaydaja.*’

3aBemTame y HYKIU Tpell TPU CBEIOKAa MOXKE C€ CAYMHUTH YKOJIUKO HUje Moryhe
CAaUYMHHTH 3aBEIITAE MPE] HOTAPOM HIIH MPEICTABHUKOM JIOKAJIHE BJIACTH, KaJa j€ M3BECHO
na he cMpT HacTynmuTH. Y TOM Cly4ajy HEOIXOJHO j€ Jia M3jaBjbeHa BOJba Oyje 3almcaHa, u
Jla TeCTaTOp W CBEIOIHM TO3HAJy je3MK Ha KOjeM 3aliC CAauWbeH, YKOJIWKO HHUje Y MUTAmY
nemaukn jesuk.®® Kama je ped o 3aBemTamy CadMBEHOM YCIEA MOPCKE ILIOBHIOE, Y
HEMAYKoj MPaBHOj TEOPHJU MOCTaBJba CE MUTAHE ONMPAaBAAHOCTH MOCTOjalhba OBE 3aBEILTAjHE
dbopme, ¢ 003upoM na ce y JaTUM OKOJHOCTHMA MOXKE€ CAaYMHUTH HEKa O] PEIOBHUX
3aBelTajHUX (popmMu (HIp. OJOTrpadCKo 3aBEHITABE), a Y ClIydajy U3Y3€THOCTH KOHKPETHUX
TPIITAKE, YCMEHO 3aBEIITARbe MPEJl CBEOIIMA. *o

Y ckmagy ca akTyenHuM  QUIeKCHOMWIM3UpameM — (OpMaTHOCTH — 3aBEHITajHOT
HaclehuBama, y HEMauyKoM IpaBy ce Mpeaiake YKAIamkhe BAaHPEIHUX 3aBEIITajHUX GOPMH U
3a/IpKaBab€ 3aBElITama TMped TPU CBENOKA, Kao jeMHE M3y3eTHE 3aBemTajHe ¢gopme, y3
npenu3Huje  GpopMynucame ycaoBa HEroBe IMYHOBWKHOCTH (TMpe CBera, Ja c€ y JaTuM
OKOJITHOCTUMA HE MOXKE CaYMHUTH peJoBHA 3aBemTajHa (opmMa U mpuiarohaBama
(dhopMaTHOCTH BaHPEAHUM YCIIOBHMA, YBaXkaBajyhu YMbCHHITY J1a 3aBEIITajJHH CBEIOIA HUCY
10 TpaBWIy TMPaBHUYKH €IyKOBaHM). Takohe ce mpemiaxe cMmameme Opoja MOTpEeOHHX
CBeJIOKa ca TpW Ha JBa (IITO je y CKIaay ca JIMOepaTHUjoM HOPMATUBOM KapaKTepHUCTHYHOM
3a mpaBo llIBajiapcke, koje mpeaBuha ycMeHy 3aBeIITajHy (GOpMy Kao JETUHCTBEHY 3a CBE
BaHpeHe CHTyarwje). >

VY aycTpujckoM TpaBy NpuBHIEeroBaHe (opme 3aBemTama (OpOJCKO, BOJHO M Ap.)
3aMEmBEHE CY 3ageumarbem y HyJcou, Kao u3y3eTHoM dopmoM 3aBemTama (Notttestament), y3

483

HCTOBPEMCHO YKHIAAKLC YCMCHOI' 3aBCIITAh:A. ]_[I/IJ'L je 6uo Ja C€ 3aXTCBU q)OpMC

3aBCIITaba MPUIIAroA€ KOHKTPCHUM IIpUTIMKaMa y KOjI/IMa ce Moke Hahu 3aBfuiarajian, Kako

419 8 2249-51 BGB; kama je ped O 3aBeITamy CAYMIHEHOM HA MOPCKO] IUIOBHAOH, NMOCTAaBIba CE

MMUTalke CBPCUCXOTHOCTH OBE 3aBemTajHe GopMe, ¢ 003UpOM /1a ce He 3aXTeBa XUTHOCT CHUTYaIlHje, U Ja ce y
TaKBAM OKOJTHOCTHMAa MOXKE CAYMHUTH HEKa Off PEIOBHUX 3aBEMITajHUX (opmu (0JI0rpad)CKO WIH HOTAPCKO
3aBeIITamke), WK MTAK BAHPETHO 3aBEIITAkE Mpe]] TpU cBeqoka (Zimmermann, 2011); ctp.218. Bumu: (Lange —
Kuchinke, 2001), crp. 398.

480 ¢ 2250 BGB-a.

#81(zZimmermann, 2011), ctp. 218.

2y mBajuapckom mnpaBy mpemsmheHo je ma ce ycMmena 3aBemrajua (popMa MOXKe CAYMHHTH Y
BaHpPEIHNM OKOJHOCTHMA Kao INTO je HEMOCPEIHW PH3HMK OJf CMPTH, MPEKHJ KOMYHHUKAIWje, eMuAeMHja WIN
patHo crame. (€. 506 st. 2 ZGB).

“8% 3apemTame y Hy)KIM JTHIE MOXKE CAYMHHTH YKOIMKO IOCTOjH ONpaBJaHA OMAcHOCT xa he ymperu
wim n3ryoutn crocodHoct tectupama (§ 584 ABGB); Ilocnenwmy Bosby 3aBemTaiall n3jaBibyje Mpen Ba
HCTOBPEMEHO MPHCYTHA MOCIOBHO criocoOHa ceemoka (Hausman - Hohloch, 2010.), crp. 969.
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Ou ce ce IMTO HIMPEM KpYry JiMia oMOTryhuiio 1a y cBakoj OKOJHOCTH y K0joj ce Hal)y mory

. 484
3aBCUITAJHO pacroJjaratTu a0 IMOCICAHET MOMCHTA KHUBOTA.

N y ocraiuMm InpaBHUM
CUCTEeMHMa KOjU TIO3HAjy OBY 3aBEUITajHy (HOPMY, YCMeHO 3ageuumarbe TPENCTaBIba BU
3aBemTame y HyK /1. 2> OHO ce caunmbaBa y CHTyaIMjaMa Kaja je CMPT 3aBeIITaola H3BECHa,
Kao M Y U3y3eTHUM OKOJIHOCTHMA (HIIP. €JIeMEHTapHa Heroroa, caoopahajua necpeha u ci.),
KaJa ce He MOTYy CAauMHUTH pEIOBHE 3aBemTajHe (opMe, WIM je HBUXOBO CAuUh-aBambe
orexano.’® 3a MyHOBaXKHOCT YCMEHOT 3aBEINTARba 3aXTEBa CE NMPHCYCTBO IBA HIM TPH
HMCTOBPEMEHO MPHUCYTHA CBEJOKA (3aBHCH OJ1 MPABHOT CHCTEMa) KOja Cy MOTIIYHO MOCIOBHO
CIOCOOHA U CBECHA Y KaKaBO] yJIO3U ce namaze.”®’ Ilo paBUIly, HE MOpajy OMTH MHUCMEHa, alu
MOpPajy pa3yMeTH Je3UK Ha KOjeM 3aBelllTajall CaolllTaBa CBOjy MOCIEAmhY BOJbY U OUTH Y
CTamy Ja MOTBpAC MAeHTHTET 3aBemraona.’® Takolje, He cMejy Ja clagajy y KaTeropujy
JMIIa 33 KOja je 3aKOHOM MPOTIMCAHO Jla He MOTY OWTH 3aBEHITajHU CBEIOIM Y KOHKPETHOM
cnyqajy.489

VY CBUM NpaBHUM CHCTEMHMa Jla OM YCMEHO 3aBEIITamke MPOW3BEIO MPaBHO JIEjCTBO,

IBEroBa CaJpkKuHa Mopa OWTH (QopMamHO KOHCTaHTOBaHA. Y BEhMHHM TPaBHUX CHCTEMA,

8 [Ipusenerosane 3aBemrajue GopMe Cy ce y ayCTPH]jCKOM NpaBy Be3MBAlE 3a MOCeOHE, BAHPEICHE
OKOJIHOCTH Kao ILITO je PaTHO CTame, Kyra U JApyre OKOJHOCTH Yy KOjuMa Huje Ouiio u3BecHo na he 3aBemrajHu
cBeIOoIM NpexuBeTu. Kako je MpUCycTBO 3aBElITajHUX CBEJOKA YCIOBaJbaBalO HUXOBY ITYHOBAXKHOCT, 0e3
o03upa IITO je 4YHIbEHHIA CMPTH OWia H3BECHA MPWIMKOM CadyHiaBarba, HEONXOMHO je OWino ja
(bopMaHONpaBHE MPETIIOCTABKE MYyHOBAKHOCTH OBHMX 3aBEIITAJHUX (POPMHU MPHUIATOAC PEATHHM MoTpedama.
Taxo ce yBoau u3y3eTHa 3aBemITajHa (opMa 3a YHjy MIYHOBaKHOCT C€ 3aXTeBa M3BECHOCT CMPTH 3aBELITAoONa
HeMoryliHOCT caunmaBamba pejoBHe (hopme 3aBemrama. OBy H3y3eTHY 3aBelITajHy popMU je Moryhie caunHuTH
owio y ¢opmu ycMeHor, Omio y ¢opmu anorpadckor 3aBelliTama, Mpea /Ba cBeJoka (yMecTo TPH, Kako je
npeaBuljeHO Ko pemaoBHOr anorpadcekor 3asemrama (Wendehorst, 2011), ctp. 246.

WHTepecaHTHO je HAIIOMEHYTH Jia je y MpaBy AycTpHje yCMeHa 3aBelitajua popma Ouia HopMupaHa
Kao pe/ioBHa, Jla Ou moToM pedopMoM ayctpujckor rpahanckor npasa Ouna ykunyrta 2004, Te HOpMUpaHa Kao
n3y3eTHa 3aBemTajHa Gopma y xutHuMm ciydajeuma (Wendehorst, 2011), crp. 226, 236, 237. CiiuuHO peliekne
npeaBuljeHo je y nmpaBy Maljapcke rie ce ycMeHo 3aBelnTame Takohe Be3yje 3a XUTHe ciydajeBe — caoOpahajHa
Hecpeha, 3eMIbOTpeC, U3HEHATHO Texke obosbeme (§ 634 Mahapckor rpaljaHckor 3aKoHKKa). Y OBOM HpaBHOM
CHCTEMY yCMeHa 3aBellTajua opma je 3ameHia T3B. IPUBHICTOBaHe 3aBeliTajue (opMe Koje Cy ce OTHOCHIS
Ha roceOHe KaTeropuje numa u nocedHe oxomaoctu (Bumm: (Wékas, 2011) ctp. 266); Y uranmjaHCKoj IpaBHOj
TEOPHUjH U MPAKCH MOT'Y CE CyCPECTH MHIIJBEHa J1a CE YCMEeHa 3aBeIlITajHa (hopMa MOXKe JTO3BOJIMTH 110 OCHOBY
TymMadema wi. 509 Uranujarckor rpahanckor 3akonuka (Bumm: (Braun, 2011), cp. 125, 126).

8 (Zoll, 2011), crp. 279.; Pememe Maljapckor mpasa y IOreAy yeMeHe 3aBemTajie GopMe y BEHKO)]
MepH ce IToAyAapa ca peliemheM CPICKOr IpaBa. Tako ce 3a OleHy IOoCTOjarmba U3BECHOCTH Y HACTYNAkhy CMPTH
3aBeIITA0Ia Y3UMa Y 003Up HEeroB cy0jekTUBHE ocehaj, KOji ce Mopa TEMEJbUTH Ha 00jeKTHBHUM YHE-CHUIIAMA;
3aBeITAbE BAXKH TPH Mecela Off IpecTaHKa BaHPEIHUX OKOJHOCTH; jeMHa Pa3iiiKa y OJHOCY Ha CPIICKO MPaBo
je ImTOo ce 3a MYHOBAaXHOCT OBE 3aBeIITajHe (opMe 3axTeBa INPHCYCTBO 1Ba cBemoka — § 634. I'pahanckor
3akonnka Malapcke (Wékas, 2011), ctp. 266, 267.

7 Y mpaBy AycTpuje ce 3axTeBa NMPHUCYCTBO Ba CBEIOKA KOJ 3aBEIITAa Y HYKIH, OMIO y YCMEHO]
¢dopmu, Omo y popmu anmorpadekor 3aBemrama (Wendehorst, 2011), ctp. 247), xao u y npaBy Mahapcke xana
j€ pe¥ 0 YCMEHOM 3aBelITamy Koje je HOpMHUPaHO Kao u3y3eTHa 3aBemTajaa hopma (Wékas, 2011), ctp. 266).

88 (Wékas, 2011), crp. 267.

AyYCTpHjCKO TIpaBo MO3HAje KaTEropHjy PelaTHBHO HECIIOCOOHHX 3aBEIITajHUX CBEAOKa. To Cy OHH
CBENIOLM KOju Ccy y oapeheHOM cremeHy cpoxacTBa ca OeHedurmjapom, kao u cam OeHeduimjap. 3aBemrajHa
pacrnonarama y KOPHCT OBHX Jinlia Oulie HeBaxkeha, alii 0CTajy Ha CHa3H OCTajla pacloyiarama y KOPUCT APYTHX
mna (Wendehorst, 2011), ctp. 249.
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CBEJIOIM YCMEHOT 3aBEUITalba CauMibaBajy MHCMEHY pelaklujy MOCIEAE 3aBEHITa0ueBe
BOJbE M TO MHUCMEHO Tpenajy Cyay, Wi MaK Jajy W3jaBy O CaApKUHHU 3aBEIITalkba YCMEHO
npex cymajom.*” Pok Baxema oBe 3aBewrtajHe GopMe pasIMUKT je O APXKABE 10 ApxKase.

dopma ycMEHOT 3aBelITama je npeaBul)eHa y MpWIOT MIMpEe TeCTaMEHTapHe clo0ofe,
Kako O ce OMOTYhHJIO CBaKOM JIHILy KOje ce Hal)e y OKOJIHOCTHMA U3BECHE CMPTH, JIa MOXKE
MaHU(ECTOBATH CBOjY MOCICAKY BOJbY. YCMEHA 3aBemTajHa (hopMa uMa pa3IunduT JoMalaj
MpUMEHE y YIMOPEAHUM 3aKOHOJABCTBHMA, Y 3aBHCHOCTH OJ CTPOTOCTH eleMeHaTa (opme.
[ToTBphuBame HACHTUTETA 3aBEIITAOla OJ CTPaHE 3aBEINTAjHUX CBEIOKAa Kao eJIeMEHTa
dbopmMe MOXe ce OICHHTH Kao HEONpaBIaHO (OPMAHO OTPAaHHYABAFkE ITyHOBAKHOCTHU
YCMEHOT 3aBelITama, C OO03MpOM ce 3aBemTanal Moke HahM y TakBHUM BaHPEIHUM
OKOJIHOCTMMAa Yy KOJUMa je TEWKO 00e30eIuTH CBEJOKE KOJU MOTY IOTBPAWUTU HErOB
UICHTUTET TI0 OCHOBY NO3HAHCTBA. VICTOBpEMEHO, MPOMICHBAKE MYHOJIETCTBA 3aBEIITajHIX
CBE/IOKa Kao JIOWE CTapOCHE TpaHMIE 32 HUXOBY IMOJOOHOCT CBEIOYCHA, CMATpaMo Kao
CTPOTO MOCTaB/bEHO (OPMATHO OrpaHUYeHe, y3uMajyhu y 003up HM3y3eTHOCT OKOJIHOCTU Yy
KOjMa Ce 3aBelTayal] NMPHJIMKOM cadiibaBaka Moke Hahu. Y ToM cmuchny, y Ouiby
omoryhaBama IIUpEr orcera MPUMEHE YCMEHOT 3aBelliTama Koje O OWjio ompaBgaHO ca
CTaHOBMINTA FHETOBE JPYIITBEHE CBPCHCXOJHOCTH, JOHa CTapoCHA TpaHMIA MOJOOHUX
3aBEIITajHUX CBEJOKAa Mopana Ou OUTH HIDKE MOCTaBJ/beHA, M MOTJIa OM Ce TOKJANaTh ca
CTapOCHOM T'PAHUIIOM CTHIIaFba 3aBEIITAJHE criocoGHoCTH. *%

BpemeHcko orpaHMyaBame BaK€Ha OBE HM3y3eTHE 3aBemTajHe (opme mMa mocebaH
3Ha4a] Kao oOrpaHnyaBajyhm (akTop HEHOT IMpaBHOT JoMaiiaja, Koju (YHKIHOHAIHO
JOTIPHHOCH U OCTBApPHBamy MPaBHE CBPCHCXOTHOCTH OBE 3aBemTajHe dopme. [Iperepano ayr
POK Bakema KOJU TOjeMHA MpaBa IpenBuhajy 3a yCMeHY 3aBemTajHy ¢GopMmy, IO HaIlem

MUIUBEHY, HE OM OHO y CKJIaay ca H3Yy3eTHHM KapakTtepoMm oBe (opme, Te 6u Tpebano

NpCABUACTH OIITUMAJIAH POK HCrOBOI' BAXKCIbaA. Y toMm CMUCITY, O,HFOBapajy'hI/IM cMarpamo

0 HTepecanTHO je HAIIOMEHYTH TOJBCKO PEIICHE 10 KOME MHCMEHY PEIaKIlijy YCMEHO H3jaBJbeHe
MOCTIEIIbE BOJBbE Y POKY OJI TOIMHY AaHa O H-CHOT U3jaBJbHBamkba MOTIHCY]jy TECTATODP U JIBa CBEIOKA, 8 YKOIHKO
TO HHje Moryhe, IOTHHCY]y ce TPU 3aBelITajHa cBeaoka. OBaKBO pelIeke je KPUTHKOBAHO, jep je MpBa OIiuja
KOja Tofpa3yMeBa W TOTHHCHBAKkE 3aBEIITaolla Moryha camo mpe HeroBe CMPTH, MOA YCIOBOM 1a je Y
MOryNHOCTH Ja ce IOTNHINE; Apyra OIIHja je Takohe TEemKO OCTBapJhbHBa, C O0O3MPOM Ja je TOTpeOHO
ycarialaBame U3jaBa cBa TPU CBENOKA Y IMOIJIEAY Calp)KHHE 3aBelITama, a PH3HK O 3JI0yrnorpeda je 3HATHO
mpaxkenuju. Kao HajcurypHHja OmIMja UCTHYE CE MPE3CHTOBAaa CAAPKUHE YCMEHOT 3aBeITama Off CTPaHEe
3aBelITajHUX CcBeoka cyauju — wi. 952 (2) - (3) Iossckor rpabanckor 3akonuka (Zoll, 2011), crp. 279, 280.

1y npaBy Aycrtpuje 3aBelnTame y HyXIM IPECTaje 1a BaXKH TPH MeECENa O MOMEHTA MPECTAHKA
omacuoctu (§ 84 (2) ABGB)), mok y mpay IlIBajuapcke OHO mpecTaje na Baku 14 maHa on IpecTaHaka
Banpense curyarmje (1. 508. ZGB-a).

492 (Wendehorst, 2011), crp. 248.
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pememe qomaher 3aKOHOABIIA TPeMa KOjeM YCMEHO 3aBELITabe MPEecTaje Aa BaXXH Y POKY 0J1
TPUIECET aHa OJ] IPECTAHKA W3Y3eTHHX MPHIHKa. >

HecnopHo je na ycmeHna ¢dopMma 3aBemitama cTBapa OpojHe mpoOiieMe y MpakcH, Kako y
MOTJIEly MCIYEBEHOCTH (OpPMATHUX YCIOBA 3a HHETOB ITYHOBRXHM HACTaHAK, TaKO U Y
noryieny yrBphuBama ayTeHTHYHOCTH CaJpXKHHE 3aBEIITama, y CHUTyallljaMa Kajia cy u3jaBe
cBefoka KoHTpaautopHe. OBa (opma mpyxa 3aBemTaolly ciady rapannujy ga he merosa
mocie/iiba BoJba OWTH MCTOMITOBaHA. YTpaBo, 300r Beher pusmka Ja ce OoBa 3aBEUITajHA
dbopma 3moynoTpedu, (opmarTHONpaBHE YCIOBE HEHE MYHOBAXHOCTH CYAOBH CTPUKTHO
tymaue.** Vimajyhy y BujIy 1a ce M3BECHOCT HACTYIAba YHIHEHHIIE 3aBEIITA0UCBE CMPTH Kao
ycioBa (opMa 1eHH CyOjeKTMBHO, M3 TEPCIEKTHBE CaMorl 3aBeITaolla, HEOMXOJHO je
MOCTOjatbe U O0JeKTHMBHE YHMHICHMIIE KOJ€é OBAaKBY 3aBELITA0OYEBY TMpPOIEHY YHHE
HpI/IXBaT.J'bI/IBOM.'495 VY ToMm cMucity, pakTop U3HEHAJHOCTH KOjU MpaBJa KOpHUIINeHhe YCMEHOT

3aBClIITamka MOpa outH HECIIOpaH.

3. JABHE 3ABEIITAJHE ®OPME

JaBHe 3aBemTajHe hopMe ce HajIpe jaBibajy y MOCT-KIACUMYHOM PHUMCKOM TIpaBy, Ja
O y pa3IMYUTUM MOJAJIMTETUMA OWIIE HOPMHPAHE y CPEAEBEKOBHOM IEPHOMAY, Kao WU
neproy pase mozaepre Espome.*®® JaBHa 3aBemtama cy IpBOGHTHO caunbaBaHa MPes CYI0M
WIK JIOKAJHUM YIOpaBHUKOM (rpagoHadenHukoM) — tesatmentum apud acta conditum, a
KacHHje U rmpea umieparopom (tesatmentum principi oblatum). O6e 3aBemrajue hopme Ouie
Cy mpu3HaTe y iUS commune, ga O y cpeareM BEKy Modelia Jia ce pa3BHja jOIl jeaHa jaBHA
3aBemTajHa ¢opma, a TO je HOTapcko 3aBemTame. OHO je OONMMKOBAHO IpeMa IpaBUIIMMa
KaHOHCKOT IpaBa, a 3aXTeBaJ0 Ce MPHUCYCTBO JiBa CBEeIOKa M HOTapa. HoTapcko 3aBemTame
YBEJICHO je y mpeTexHu aeo EBpore myrem o6muaja mim 3akona.”’

WHTepecaHTHO je HANOMEHYTH Jia je HOTapCKO 3aBEUITAlkEe JEJUHO TPEKHUBEIO Yy
[UBIJIHOM TIpaBy, JOK ra 3eMJbe COMmMON law-a, kao u aAp)kaBe MELIOBUTE MPAaBHE TPAIUIIH]E

(IIxotcka, Jyxna Adpuxa), He HpI/ISHajy.498 OBa 3aBemtajHa ¢opMa je HAPOUYUTO

3aCTyIJbeHA y MpaBy XOJaH/Hje, ITO je MOCIeANIa CBE 3HaUYajHHje YJIoTe HOTapa y MpaBHOM

93 4. 110. cr. 2 3akona o naciehusamy PC.
9% (Weékas, 2011), ctp. 267.
® Moske ce IeCHTH J1a je KOJ 3aBEIlTaola MOCT0jao CTPaX O HACTYTIAHma CMPTH, aTH 14 J0 CMPTH HHje
JIOIIUTO Y TY’KEM IIepHoAy, HAaKOH caunibaBama yCMeHOr 3aBemrama; (Wendehorst, 2011), ctp. 248;
#95(zimmermann, 2011), ctp. 205.
“7" (Reid, De Waal — Zimmermann, 2011), ctp. 448.
“% Ibidem.
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. 499 . .
MPOMETY nocienmux Aerenuja.  1ITo ce THUe CyICKOT 3aBelITamka OHO j€ MO3HATO JeAUHO Y

Aycrpuju,”® u Mahapckoj.”*!

a) HOTAPCKO 3ABEIITAKBE

Kao um 3aBemrame mpea cBemonrMa, M HOTApCKO 3aBEIITamEe CE jaBjba y JiBa
MOJIAJINTETA: YCMEHA M3jaBa MOCIENE BOJbE 3aBEIITaona mpea HotapoM (opma HOTapcKoT
3amuca) U npesaja (0OTBOPEHOT HJIM 3aTBOPEHOT) MIMCMEHA HOTapy Ca W3jaBOM Jia OHO CaJIPKU
TOCIIE/IEbY 3aBEIITA0UEBY BOJBY. 2

Kox HOTapckor 3aBemrama HOTap PYKOBOJIH IIEJIOM MPOIEAYPOM caunmbaBama. Kao u
KOJ JpYrMX JaBHUX 3aBELUTAjHUX (QOpPMHU, NPBU U HAJBAXHUJU KOpaK y NpOLEAYypH
caunmbaBama jecTe yTBphuBame WACHTUTETA 3aBEIITA0NA KA0 BAKHOT eleMeHTa (opMe KOjH
je 'y ¢yHKUMju yTBphHBama ayTeHTUYHOCTH 3aBelITamka MW CIOpedaBama HHhEroBOT
cbancmbm(oBa}ha.503 Horap, Takohe, mpoBepaBa 3aBemITa04eBy 3aBEIIATAJHY criocoGrocr, %
caBeTyje Ta y CKJaay ca MpaBWJIMMa HACJIEIHOT W TOPECKOT MpaBa, YTW4e Ha MPEIHU3HH]Y
dhopmyramujy mocieame BoJbe, K0jy ckpaheHo 3amucyje, OCurypaBa MponucHO MOTIHUCHBAKE
3aBellTamka U UCIYHEHE CBUX OCTaIuX (DOPMATHOCTH.

YcMeHO HOTapCcKO 3aBelliTame cayhmaBa ce y (OpMU HOTapCKOT 3ammca, Te ce
pUMERYjy popMaiiHa mpaBuiia MyHOBAXKHOCTH KOja TEHEPATHO BaKE 32 CBE HOTAPCKE 3aIHCe
(Beurkundungsgesetz). IIpex HoTapoM H JBa CBEIOKA, 3aBEIITANAIl laje YCMEHY HM3jaBy CBOjE
MOCJIEIh€ BOJBbE, KOJy HOTAp 3alKCyje U YMTa Harjac, Aa OM MOTOM 3aBellTajial MOTBPAUO Ja
IIPOYMTAHO MPEACTABIbA HETOBY IMOCIEABY BOJBY.” YV MOCTenmoj (Basd caunmaBarba,
HOTApCKO 3aBCIITAlb¢ MOTIHCYje 3aBEINTAlal, HOTAp M 3aBelUTajHH cBeoun.”° Horap
CTaBJba HAIIOMEHY O CaMOM H3BpUICHY (KOja CaJpX U IaTyM U MECTO cauyHibaBama, Kao U
MOJaTKe O CBEIOIMMA, Tj. FIbUXOBA UMEHA), a 3aBEIITAE OCTaje KOJl HOTapa, 0K ce Y HEKUM

: 507
3€MJbaMa pETUCTPYJC Y L[eHTpaJ'IHI/I perucrap TeCramcHara.

499 (Kolkman, 2011), cp. 149.

0 ¢ 77 ABGB;

01 & 7:14 T'pabanckor 3akornka Mahapcke (2013).

%92 (Hagena, 2010), ctp. 1474, (§ 2232); (Reid, De Waal — Zimmermann, 2011), ctp. 449.

WnenTnTeT 3aBemTaona ce 1Mo MpaBWiIy yTBphyje Ha OCHOBY 3aBEIITA0OYEBE jaBHE HCIPaBE ca
¢ororpadujom, a MoXKe ce YTBPIUTH Ha OCHOBY JIMYHOI [O3HABaMa 3aBEINTAOIA O CTpaHe HOTapa, Kao M
MOTBPIOM MICHTHUTETA 3aBEIITAOIa O] CTpaHe JBa 3aBellTajHa CBEIOKa Koja 3aBemrraona mosHajy (Lapuente,
2011a), ctp. 87.

% gy, 685 u 696 I'pahjarckor 3axonmka Illnanmuje.

% O MHHEMATHMM 3aXTEBHMA KOjH MOpAjy GUTH HCITYHEHH y IOLNEAy YCMEHE HM3jaBe BOJbe Mpes
HotapoM Bumm: (Hagena, 2010), ctp.1474;

%06y xomamackoM mpaBy, o 2003. TOIMHE, MPUCYCTBO CBEIOKA HIPUIMKOM CAUHE>ABAFa HOTAPCKOT
3aBelliTama HUje HY)KHO, aJli Ta HOTap MOXe 3aXTeBaTH, ako cMatpa norpednum (Kolkman, 2011), ctp. 147, 151

%07 (Wendehorst, 2011), ctp. 227, 228.
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[IpaBuna y moryieay YCMEHOT CAONIITaBamba BOJBE MPHIUYHO CY (PISKCUOMITHO
MoCTaBJbeHa. 3BallITalall HE MOpa Ja CAOIIITH KOMIUICHTHY HOCJEIbY BOJbY OHAKO KakKo je
(dopMynucaHa y 3alMCHUKY, Beh je JTOBOJAHO Ja y KOPECIOACHIIUjU ca HOTAPOM Ja OJrOBOP
Ha MO0CTaBJbeHA MUTamka. CMaTpa ce TOBOJAHHUM H JIa U3jaBY KOJy j€ MPETXOTHO (POPMYITHCATIO
Tpehe nmie, a KOjy OH HHje MOTao Ja apTHUKYJHUIIe, YCMEHOM carjacHOINy MpUIHUIIE Kao
BiacTuTy.”®° OBAaKBO PEIICHe CMATPAMO OINPABIAHWM CA CTAHOBHINTA INMPEr JIOMAIiaja
ciobojie TecTHpama 4ujy (OpPMATHONpPaABHY peanu3anujy Tpeda oMoryhntu CBaKOM JHUITY
KOje Moce/yje IPpaBHO pelIeBaTHY BOJbY. Y CYNPOTHOM, MOXE C€ JECUTH Ja HeKa Juia 300r
CBOI (pM3UYKOI HeJIocCTaTaka OyJy AMKpPUMHUHHCAHA IO MUTamky MOryhHOCTH peanusanuje
cio0o/ie 3aBelTama, IMTO CMAaTpPaMO HEOTPAaBJaHUM Ca CTAHOBHINTA NPH3HAMKa OCHOBHHUX
JbYJICKUX TIpaBa.

ITopen ¢opMe HOTapcKOoT 3aBemITalka KOje HAcTaje H3jJaBOM TOCIEAmEe BOJbE

3aBEINTA0NA TPE] HOTapoM,”

nojenMHa TmpaBa mpeaBuhajy U JIpyre MoOJAIUTETE OBE
3aBemTajHe ¢Gopme: 3aBelITalkbe KOje 3aBellTajall y MUCMEeHOo] (GopMu Tmpeaaje HoTapy,
u3jaBibyjyhu na je y memy caJpikaHa HeroBa Mocie/lba BoJba, IPU YEMY 3aBEIITAhEe MOXKE
outn 3amedyaheHo wuiau HesamedaheHo, a Takohe HE MOpa OWTH JMYHO CAYUEHEHO OJI CTpaHe
3aBellTaolla; MocedHa BpCcTa HOTAPCKOT 3aBEILITakha j€ OHO CAUMEEHO OJ1 CTpaHe MaJIOJIETHUX
nuna (crapujux oa 16. roguHa) WM ocoba Koje HE yMejy Ja uuTajy, Kaja ce cauydmbaBa
YCMEHOM H3jaBOM JAaTOM HOTapy WIHM TMPEIajoM HalMCAHOT 3aBelliTama KOje Mopa OWTH
OTBOPEHO Tj. Hesaneyaheno.”™

CraBibajyhu 3aBemTaolly Ha pacroyiorambe HIMPOKHM H300p MOAAIUTETa HOTAPCKOT
3aBelliTaba, HECIIOPHO Ce OBOM 3aBEHITajHOM (OPMOM JIONPUHOCH pealin3anuja ciiodoje
TeCTHpama y HajlIupeM OO0MMYy, jep ce omoryhaBa 3aBeIITaolly Jla y CKJIaay ca CBOJUM
nuyHUM ToTpebama M MoryhHocTMMa wu3abepe HajaJieKBaTHHjH HA4YMH MaHH(ECTOBamba
MOCJIE/IHHE BOJBE, Y3 HCTOBPEMEHO rapaHTaBame BUCOKOT CTEIEHA MPaBHEe 3allITUTEe. Y MPUJIOT
ci1000/1e TeCTUpakba TOBOPU YHIbEHHUIIA /1A je Y MOjeIMHUM 3aKOHO/aBCTBHMA JOMYIITEHO Aa
3aBellTaialn MOKe KOPUCTUTH pa3inunTa TEXHUYKA CPEJCTBA MPIINKOM H3jaBJbHUBabha BOJHE

npen HotapoMm (ayauo ¥ BHIEO 3ammce), rAe he ymora HoTapa OWTH 3HayajHA y

HHTCPNPCTUpARY HaMEpe 3aBCIITAO0la MaHI/I(l)eCTOBaHe Ha OBaj Ha4YMH Yy Torjieay

%% 1hidem.

309 § 2232 BGB-a.

%10 & 2233 BGB-a; y aycTpujcKOM IpaBy Ce pa3liKyje YaK IIECT MOJATMTETa HOTAPCKOr 3aBEINTamba;
Buan: (Wendehorst, 2011), ctp. 226, 227.
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pacrionararba UMOBHHOM, IPH Y€MYy 3aBelITajall MOpa MOTBPAMTH Ja j€ OHO IITO je
MHTEPIIPETHPAHO W OWJIA eroBa CTBApHA Hamepa.”

Jlok ce y jemHOM noMeHy (hopmaiiHa mnpaBuia (GIeKCUOUITHU]E MOCTaBIbajy, Y APYroM
JOMEHY C€ TOOIITPaBajy MPONHCHUBAKBEM 3aBEINTAjHUX CBEJIOKAa Kao 00aBE3HOT eJIeMEHTa
dopme. Y mpaBy AycTpuje ce Jak npeapuha Kao alTepPHATUBHO PEIICHE MPUCYCTBO JIBA jaBHA
6enexunka.”? CIuaHO pelieme je mpeaBuleHo y mpaBy <1)paH11yCI<e.513 3aBerTajHu CBEIOIH
MOpajy OWUTH ITyHOJIETHH, CIOCOOHU J1a ce MOTIHINY ¥ HE cMejy OUTH y oApel)eHOM cTereHy
cpoJcTBa ca 3aBemTaoneM.” Wmajylin y BHIy Aa je IpUMapHa yIora HOTapa ga 06e36em
c11000/Iy M ayTEHTHYHOCT 3aBEUITA0UEBE BOJHE U UCITYHCHOCT (POPMATTHUX YCIIOBA DA HEHE
peanu3zanyje, y3 MPEBEHTUBHO JIETOBAalkE KPO3 KOHCYATAHTCKY YIOTY Y OJHOCY Ha
3aBENITa0Ia, MOCTaBJba CE€ MUTAmE KOJMKO j€ HEOMXOJHO YBOJIUTH JOJATHE MEXaHH3MeE
3aIITUTE Y BUJY 3aBEIITaJHUX CBEIOKA, Y KOHTEKCTY orpaHudaBajyher nejctBa Ha ciobomxy
TecThpama. bruxoBo MPHCYCTBO OMpaBIaHO j€ camMo y Cly4ajeBMUMa Kajga rmoce0Ha JTU4YHa
CBOjCTBa 3aBellTaolia (HIp. riyBoha, HEMOCT, CIENWIO U CIWYHO) Hamehy moTpely 3a
JOMTYHCKOM ITPaBHOM 3aIlITUTOM Y IIHJbY OCHUTYpama MPaBHE PEJICBAHTHOCTH U ayTEHTUIHOCTH
MOCIIE/IEbE BOJbE. Y OCTAJIMM ClTy4ajeBHMa IPOTHMCUBAKE OBOT eleMeHTa (opMme cMaTpamo
HETOTPEOHNM, JOJAaTHUM TOOMITpaBakbeM (OPMAIHOCTH W OTpaHHYaBamkEeM  Cli00o]e
TECTHpama.

[lojenuan mpaBHW CcUCTEMH WMajJy JuOepamHuju GOPMATHH TPHUCTYN OOIHKY
HOTApPCKOT 3aBeIlTama, TE je 3aXTeB 3a 00aBE3HMM IIPHCYCTBOM CBEJIOKa HAIYIITCH

(®panrycka, Xonanauja).”'

HHTepecanTHO je HAIIOMEHYTH J1a je yOnaxaBme (HopMaTHOCTH
y lllnaHuju U3BpIICHO OJ CTpaHE CyJ0Ba KOJ HOTapCKOT 3aBEUITama, JIOK je y TOoKpajaHaMma
yOnakaBame (OPMATHOCTH BpPIICHO 3aKOHOJABHUM TIIyT€M, Yy CKJIaAy ca TpPEHIOM
nubepanuzanuje. Tako je pedopmom crpoBeaeHoM 1991. roaumne, yKHHYTO 00aBE3HO
MPHUCYCTBO CBEJIOKA, OCUM YKOJIMKO je 3aBelITaliall IIyB MM HE yMe Jia YuTa, Kao M Kal

. 516 . .
HOTap HNpOLCHU [a J€ BHUXOBO IPHUCYCTBO IOKCEIBHO. 3Ha‘la_] CBCJOKa J€ KOJ HOTApPCKOI

3aBelITalka yMawmeH, UMajyhul y BUy J1a cy HOTapH Ipey3elid BbUXOBY (QyHKIH]Y, a CBE MOJ

> (Hagena, 2010), ctp.1474;
Z 3aBemrTanan MOXKe CAYMHHTH HOTAPCKO 3aBEINTAFbe TAKO MITO he JaTH yCMeHy H3jaBy mpex jBa

HOTapa WJIM TIpeN jeMHUM HOTapoOM W JBa CBeloka ((opmMa HOTapCKOr 3aIlica), WM MK MOXE CAYMHUTH
3aBeIITake y MMCMEH0j (GOpMH U TIpenaT HoTapy paau codemusanuje. Y. 70-75. Notariatsordnung;

>3 4y, 871 I'pahanckor 3akomuka MpaHITycKe.

% 4y, 957 TI'pabamckor 3akommka ®panmycke. Ilo3HaBame — (DPAHIyCKOT je3nKa O CTpaHe
3aBelITajHUX CBEJOKA je Takohje mpensuljeno y dpaniyckom mnpasy (wi. 980 I'pahanckor 3akonnka Dpanirycke)

*1% y npaBy Xonau/uje NPHCYCTBO 3aBEIITAjHIX CBEIO0KA OMIIO je 00ABE3HO Y MPOIELYPH CAUHH>ABAkHA
HOTAapCKOT 3aBeliTama, Aa 0u pedopmama HaciemHor mpasa crposeneHuM 2003. roauHe, HUXOBO NPUCYCTBO
nocraio ¢akynratusao; Cf. Art 39(2) Notaries Act 1999 (naBeneno npema: (Kolkman, 2011), ctp. 151.

*18 4y1. 697. I'paljanckor 3axoxuka Ilmanuje.
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OIIPaBIAIbEM 3a/IpiKaBarba Belier CTeneHa JUCKPEIije 3aBelTarba Kao JTHYHOT akTa.” ' OTy/a,
OrpaHH4YaBame CcJI000Je TecTHpama IOOUITpaBameM 3axTeBa (opme Kpo3 o00aBe3HO
MPUCYCTBO 3aBEIITAJHMX CBEJOKAa OIPaBJAaHO je H3Y3€THO, YKOJMKO pa3jio3u IpaBHE
CHUTYPHOCTH TO H3YCKYjy. Y TOM KOHTEKCTY, MOOIITPEH (opMan3aM OINpPaBlIaH je W KOJ
3aBEUITAajHOT pacriojiarama OJf CTpaHe MaJIOJIETHHUX JIMIA, ITyTeM MOoce0He BpPCTE HOTapCKOT
3aBelITama 3a YHMjy IMYHOBAXKHOCT Cy MPOMHUCAHU JIOMYHCKH YCIOBH Y IUJbY OCTBapHBamba
Beher cTerneHa rnpaBHe samrrare.”'?

VYBaxaBajyhu cBe cnenu(pUYHOCTH MOjeAUHMX KaTeropuja JIMiia, Kao IITo Cy JHIa ca
WHBAJMAUTETOM, Yy HEMAuyKo] je OWJIO MOKPEHYTO M IMUTamke OINpaBJaHOCTH ycKpahuBama
MpaBa TECTaMEHTAPHOT pacloJiararba OBUM JIMIMMA, Ka0 YCTaBOM T'paHATOBAaHOT TpaBa. Y
WJbY OCTBapUBamka OBE YCTaBHE TapaHilfje, YyBakaBajyhn TMpOKIaMOBAHO HAYeJIo
PaBHOIIPABHOCTH ¥ HEIMCKPUMHHALIHje 0c06a ca MHBAIMAMTETOM, CaBE3HH YCTaBHH CYIL
Hemauke 3ay3eo je cTaB /a ce 0BOj MOCEOHO OCETIHHBO] KaTErOPHUjU JIMIIA HE CME YCKPAaTUTH
YCTaBOM TapaHTOBAaHO TPABO y TOTJIEAY 3aBEIITAjHOT pacmojiarakba WUMOBHHOM. Y TOM
CMUCITY HEOTIXOJTHO je OMOTYhHTH W3jaBJbUBAKE MOCIEAHE BOJbE TPET HOTAPOM OHIIO KOJUM
cpencTBuMa HeBepOaaHE KOMYHHUKAIMje (3BYIM, T€CTOBH, 3HAIM, YaK W TOKPETH OYHOT
1<am<a).520 OBakBHUM TIPaBHUM TPHUCTYIIOM OMOTYNEHO je OCTBapHBambE CII000/IE TECTHpamka y
HajIIupeM oOUMY y TIOTJIETy KpyTa JIMIa KOoja MOTY TeCTaMEHTApHO pacrojiaraTH.

Hopmupame 3ameopenoe Homapckoe 3asewimarba, TOBOPU Y MPWIOT IIHMpe ciaoboje
TEeCTUpama, jep ce omoryhaBa caunmbaBamke HOTAPCKOT 3aBElITamka y MUCMEHOM OOJIHKY, Y
dbopMH TpUBATHOT JOKYMEHTa, KOjU C€ TMpe3eHTyje HOoTapy paiau NoTBphuBama
ayTeHTUYHOCTH. YKOJHMKO 3aBeIITaleé HHje CBOJEPYYHO HAMHCAHO OJI CTpaHE CaMor
3aBellTaola, Beh MOBEPEHO HEKOM JAPYyroM, OHO MoOpa OWUTH MOTIHCAHO OJ CTpaHE

3aBCIITao1a (CBaKa CTpaHula, HAPOYUTO IIOTIIMC MOpa OUTH CTaBJbEH Ha Kpajy TCKCTa) u

> (Lapuente, 2011a), ctp. 87.

*18 PlHTepecaHTHO je HATIOMEHYTH 13 MaJONeTHA JINIA W3Ha/ 14 TOXMHA CTAPOCTH MOTY CAYMHUTH jABHO
3aBelITambe, YCMEHOM HM3jaBOM Ipell CyAoM i HotapoM § 568, 569 ABGB-a; V npaBy Mahapcke koje mo3naje
Y HOTApCKO W CYACKO 3aBeIlTame Kao jaBHE (opMe 3aBeliTama Koje IMOCIeA’UX ACLeHHja CBE MOITyJIapHHje
(oxo 20% 3aBemrTama Cy jaBHa). ToMme IONPHHOCH W YWEHCHUIA Ja MaJjoJeTHAa JIMIa MOTY Ja CaddHe
3aBeIITame, ¥ TO jeIMHO jaBHY 3aBemTajHy hopmy. OBa MoryhHOCT je npeBul)eHa 1 3a nrila Koja ¢y HeCriocooHa
Jla 9uTajy wid aa ce nmormmmry, (Weékas, 2011), ctp. 265.

1% Art. 5 (1), (2), of The Convention on the Rights of Persons with Disabilities — its Optional Protocol
(A/RES/61/106) ; http://mwww.un.org/disabilities/documents/convention/convoptprot-e.pdf, januar, 2018.

2 Onmre HCKJbYYUBA-E JIMIA KOje HUCY Y MOT'YRHOCTH Ja MUIY WIM Ja TOBOpEe O MOryhHOCTH na
TecTHpajy y ckiamy ca wi. 2232, 2233 BGB-a, mpeacraBjpa KpIICHE YCTABOM TapaHTOBAHOT IIpaBa
HacnelhuBama, MPUHINIA jeTHAKOCTH U 3a0paHe JMCKPHMHUHALM]E 32 0co0e ca MHBATMAUTETOM. ,.Der generelle
Ausschlufl schreib- und sprechunfihiger Personen von der Testiermoglichkeit in den § 2233 BGB,
31 BeurkG verstofit gegen die Erbrechtsgarantie des Art. 14 Abs. 1 GG sowie gegen den allgemeinen
Gleichheitssatz des Art. 3 Abs. 1 GG und das Benachteiligungsverbot fiir Behinderte in Art. 3 Abs. 3 Satz 2
GG.“, BVerfG, 19.01.1999 - 1 BvR 2161/94.
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cTpaHe Mopajy GuTH Hymeprcane.’’” Takolje, 3aBemrtame ce mo mpaBmiy samedahyje mpe
npeaaje HoTapy WM y3 MPHUCYCTBO HoTapa. HakoH m3jaBe TectaTopa Aa JTOKYMEHT CaapKu
MOCJIeIY BOJbY, HOTAp OEJEKH HEroBy M3jaBy, Kao U ApPYyre Mpeay3eTe paame, Kao IITo je
HOp. noctynak nevahema. [lo mpaBmiry ce 3axTeBa MPUCYCTBO JBa CBEAOKA, Maja MOCTOje
CUCTEMH KOJH TO HE 3aXTEBajy. °22 3apemTarme MOTITHCY]Y TECTATOP, HOTAP M CBEMIOIH, a jeJlaH
npuMepak (10 MpaBWIIy OPUTHHAN) CE€ OCTaBJba Ha YyBamke HOTApy, JOK C€ IPYru IMpenaje
3aBEITAOILY.

3aTBOPEHO HOTApCKO 3aBeIITamhe Kao ,JIPUBATHO-JaBHH XUOpUI“ KOMOHWHYje
HejocTaTke o0e 3aBemiTajHe (opme, W TNpUBATHE U jaBHE, 300T uyera HUje MOJApXKAH Yy
HpaKCI/I.523 OHaj KO keJly MPUBATHOCT NMPUIMKOM CaulibaBama, Hehe ce o0paTuTu HOTapy, a
OHaj KO JKeIH TMyHY HOTaTPCKy YCJIyre OTBOPEHOT 3aBemaTama, Hehe ce ompeaunutu 3a
3aTBOpEHY 3aBelITajHy ¢popMy. OBaj 00K 3aBelITama j€ 3aCTYIUbEH Y OHUM IpaBUMa Koja
HE TI03HA]y TPHWBATHO 3aBEIITalke, Kao INTO je Ciyda] y TpaBy XoOJaHAuje, TAe CYy
HACJIC/IHOTIpaBHE CTBapH Yy HAUIOKHOCTH HOTapa, TakO Ja HE TOCTOjU OCTaBHHCKH
nocrymak. >

Nmajyhu y Buay cBe Behm 3Hayaj HOTapujaTa y YIOpEAHOM HACIETHOM IIpaBy,
HOTApPCKO 3aBEIITalke 3ay3MMa IMpUMAT y TPABHO] MPAaKCH HAJ OCTAIUM 3aBEIITajHUM
dbopmama, IIITO MPOU3JIA3U M3 YHELCHHUIIE 1a HoTapu yxwuBajy fides publica kao Hocuonu jaBHe
BJIACTH KOJU Cy HE3aBHCHHM W HEMPHUCTPACHH Y CBOjoj nenaTHocTH. HoTapcku 3ammc kao
W3BpIIIHA jaBHA HWCIpaBa MMa IyHY JOKa3Hy CHAary M OCHTypaBa BEPOJOCTOJHOCT H3jaBe
yUHEbCHE Tpes HOTapoM.’2> IIpOTHBIPABHM YTHIA] HA 3aBEIITA0YEBY BOJbY CBEICH je Ha
MHHHMYM M CaMHUM THM C€ CJI000/1a TeCTHpamkha HECMETaHO OCTBapyje, 06e30ehyjyhu Bucoku
CTETIeH MpaBHE CUTypHOCTH. [lopen ayreHTuHKaIOoHe U ToKa3He (yHKIH]je, KOJl HOTapCKe
3aBenITajHe (opMe MOCeOHO je BaKHO W IMPEBEHTHUBHO JIEJIOBaEKC HOTapa KpO3 IPaBHO
Moy4aBamke CTpPaHKe, 4YHMME C€ CIpeuaBa HACTAaHAK HEIYHOBAXHOT 3aBElITama M|

6
3aTo ce

. . 52
npenynpeljy_]y CBCHTYAJIHU CIIOPOBU IIOBOAOM [O4aT€ H3JaBC 3aBClITaola.
AYTCHTUYHOCT TAKO H3PAKCHC IOCICAKC BOJbC 3aBCIITAOLld PETKO JOBOAU Yy NHUTAKLE, a4 U

HHUIITAaBOCT 3aBeI_HTajHe (1)0pMe 300r (I)OpMaJ'IHI/IX HEAOCTaTakKa je peTKa, Kao0 U CIIOPOBHU OKO

*2L gy, 4:95(2) T'paljanckor 3akonnka Xonanuwmje; wi. 604 I'pabhanckor 3akonnka Utammje.

%22 (Reid, De Waal — Zimmermann, 2011), ctp. 450.

°2 |bidem.

%24 Y XOnaHACKOM MpaBY je 3aTBOPEHHX JICMOHOBAHHX 3aBelNTama 0m10 23 y 2009. roguHu, 0K je
orBopenux 6mio oko 320 000 (Kolkman, 2011),ctp. 147-150.

%25 Byu: (Braun, 2012a), ctp. 64.

%26 (Hagena, 2010) — komentap § 2232, ctp. 1474
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527 . . . .

TyMauelwa 3aBemTama ~ Ha Taj HauumH ce, y KpajibeM, oBoM (opmom y HajBehoj mepu
ocHrypaBa clio00/1a 3aBEIITajHOT pacrojarama, Majaa je HeCIOpHO Ja je u oBa ¢opma, cama
1o ceOu, BUJ HEHOI OrpaHHYeHa. MICTOBPEMEHO je OCHUTYpaHO U U3BPLICHE 3aBCIITAmba, C

003MpOM J1a Ce jaBHA 3aBELITaba [0 IPABIILY peructpyjy v Llenrpannom perucrpy. >

b) CYJCKO 3ABEIITAWBE

Cyzcko 3aBemiTame Kao jaBHA 3aBelITajHa (opMa TOTOBO W Jia HUjE 3aCTYIUBCHO Yy
ynopenHoM mpaBy. OBa 3aBemitajua (opma mpBOOUTHO je OwWsia HOpMHpPaHA y HEMAYKOM
IpaBy Kao jeJiHa O] jaBHUX (OpMU 3aBelITama, J1a Ou y nepuony Judepanu3anuje CyAacko
3aBemTame Ouio ykuHyTto 1969. romunue. [lpaBuna koja ce OJHOCE HAa jaBHE 3aBEITajHE
dopme wm3yzera cy wu3 Hewmaukor rpahaHcKkor 3akOHWKAa ¥ HHKOPIIOpUCAHA Y
Beurkundungsgesetz — akt koju je perynucao HoTapcku 3amuc.”> Kao apryMeHT y IPUIIOT
OBaKBOT OIpeJesheha 3aKOHOIaBIIa MCTUIIAHO je Ja CYA0BH Tpeba 1a ce 0aBe pelraBameM
CIIOpOBa, JOK NOTBphUBame NpaBHUX akaTa Tpeba OUTH y HCKIbYYHMBO] HAJJIEKHOCTH
HoTtapa.”

Cyzacko 3aBelTame je Kao jaBHa 3aBeliTajHa (hopMa HOpMUPAHO y AYCTpHjH, HAKO je
BpPJIO PETKO 3aCTyILUBEHO Y npaKcn.531 Moryhe cy Tpu BapujaHTe OBE 3aBemITajHe (Gopme:
CYJICKO 3aBEIITamke KOje C€ CcauhmaBa YCMEHOM H3jaBOM TpEI CYIUJOM H JOII jeTHUM
CYJICKMM CITy>)KOGHHUKOM, WJIM YMECTO H-era Ipej JoIll ABa CBeaoKa; Moryhe je ja 3aBemniTaiail
Beli HANIMCAHO 3aBELITARbE MPEA CYLY, Ka0 INTO j CIIyYaj M ¢a HOTAPCKHM TECTAMEHTOM; 2
Cyzacko 3aBemTame je y ayCTPpUjCKOj TPaBHO] MIPAKCH C¢l1ad0 3aCTYIJBEHO, a MPEAHOCT Ce J1aje
HOTapCcKoj 3aBemrajuoj gopmu.”

Nmajyhu y Buay cBe Behu 3Ha4yaj HOTapa y HacleIHOIPAaBHUM CTBapuMa (JIeJIerupaHo
opiiamheme 32 BO)eHe OCTaBUHCKOT TIOCTYIKA, TIOCTaB/bakhe M3BPIIMOIA 3aBEIITamha UT/L.),
Moje/IMHa 3aKOHOJIABCTBA CYy y MOTIIYHOCTH HOTapUMa IOBEpUiIa pEIlaBalbU CBUX IHUTaHa
BE3aHUX 3a HacJeJHOINpaBHE ojaHOoce. [lon yTuiiajeM OoBe TEHICHIMjE YIOPETHOT NpaBa y

IpaBy XpBaTCKe CC YKHJa CYACKO 3aBCHITALC, aJll U APYIre BAHPCIOHEC 3aBemTajHe (I)opMe

(xoH3ynapHO, OPOJCKO W BOJHO 3aBEIITam€), U YBOJAU jaBHO 3aBEIITAE KOje MO CBOJUM

*21" (Hagena, 2010) — komenTap § 2231; Lange — Kuchinke, crp. 334.

°28 (Pintens, 2011), ctp. 64.

°29 (7immermann, 2011), ctp. 208, 209.

% Opaj craB GHO je TPETXOXHO 3aCTYIUBEH Yy (PAHIYCKOM MpaBy KOje je O jABHHX 3aBEIITAjHHX
(hopMH HOPMHUPAIIO jeIMHO HOTAPCKO 3aBemTame (Zimmermann, 2011), ctp. 208.

%%1 § 557 ABGB; Teopujcku je 0Bo Moryhe u y npaBy Maljapcke, rie ce 3aBelITame MOKE CAUHHHTH Y
¢dopmu jaBHe ncnipase u npex cynom (Wekas, 2011), crp. 265.

°%2 ¢ 587-590 ABGB.

%% (Wendehorst, 2011), ctp. 227.
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CBOjCTBHMa IPEICTaBIba CUMOHO3y eleMeHaTa MeljyHAPOIHOT M CYACKOT 3aBelITama.’> VY
TOM CMHCITY, VKHJAlke CYACKOT 3aBellTama Kao GopManiHe MaHu(eCcTaIlje MOCIeIbe BOTbE
3aBelITaolla, MOKE CE CMaTpaTH OIPaBJaHHM Ca MPABHOMOJUTHYKOT CTAHOBHINTA, jep Ce
BCTOBUM YKUJAlkeM ClI000a TecTHpama camMo (OpPMAalHO CyKaBa, ajdu (PaKTUYKH OCTaje
HEMpPOMEHeHa, ¢ 003UpOM Ja ce y (YHKIHMOHAIHOM CMHUCIY HOTAPCKHM 3aBEIITambeM

ocTaBapyje UCTa IpaBHa CBpXa.

C) MEBYHAPOJIHO 3ABEIITAE

MelhyHapoaHo 3aBemTame je¢ HOPMUPAHO BalmMHTTOHCKOM KOHBEHITHJOM O OOJIHMKY
MehyHapoaHOT TecTameHTa Koja je ycBojeHa 1973. roamne, a crymwia Ha cHary 1978.
romuue.” Opa KonBennyja mpeacTaBiba MHCTPYMEHT yHU(HKAIIM]e MAaTepUjaTHOT TpaBa y
chepu TecTameHTapHOT HaclehuBama W JAedUHUINE OCHOBHE MPETIOCTABKE 3a MyHOBAKaH
HacTaHaK Mel)yHapoIHOT 3aBelTama, Koje Cy HCTe Yy CBHM IpaBUMa Koja Cy paTH(HUKOBasa
oBy Kouenmmjy. OBO pemieme TNpeacTaBba KOMIpOMHC wu3Mel)y TajHOT 3aBellTama
KOHTHHEHTAJTHOT TIpaBa U 3aBelliTama MpeJ CBeaoIiMa common law npasuor cucrema. OHO
CE CacTOjH OJ1 TPUBATHOT 3aBEIlITalha CAYNE-EHOT O] CTPaHE TeCTaTopa, U cepTU(dUKaTa KOJUM
ce moTBphyje 3aBemTame, a KOje u3/1aje OBJIamneHo JUIle, IO MPaBHITY HOTap.536

3aBelTame Kao MPUBATHU JOKYMEHT MOKE€ CAYMHUTH CaM TECTaTop, WU M0 HErOBOM
Ka3uBamy oBiamrheHo nuie. OHO MOXe OUTH HAIMCAaHO O] CTPAaHE 3aBEIITaolla CBOJePYYHO,
Wi Ha OWJIO KOjU APYTY HAUMH OJI CTpaHE HEKOT JPYror JIUIA, IITO Ce€ UCTUYE Kao HEeroBa
IIPEHOCT, Te I'a MOTY CAYMHHTH M CJICIH, HEMH, HEMMCMEHH | fp.> CaunibeHO 3aBElITabe
3aBellTajiall npeaaje opjamheHoM JHIYy U U3jaBjbyje Mpell BbUM U JBa CBEAOKA Jla IMpeaaTo
MUCMEHO CaJIp’)KU HETrOBY IOCIEIY BOJbY, NPU 4YEeMy HHUjEe NyKaH Ja HUX YIO3Haje ca
Ca/[p)KMHOM 3aBEIITAmba.”>C Y MOjeJMHHM IpaBHMa OBaj aKT HYHKYIAIMje MOpa OHTH Y
ycMeHO] (hopMH, a aKo JUIle HHje CIIOCOOHO J1a TOBOPH, OBY M3jaBy YHOCH Y TUCMEHO] popmu

Ha CaMO 3aBCIITAKLC IpPEA HMPUCYTHUM JIMIUMA. VYKOIUKO 3aBemiTanai HHje y Cramy Ja

%% N. Stojanovi¢, 'Uloga javnih beleznika u naslednopravnim stvarima', Pravni Zivot , 12 (2011.), ctp
33.

*% BammHrTOHCKY KOHBEHIH]y 0 GOpMH MeljyHAPOIHOT 3aBEIITama Cy PaTHUKOBATH: AycTpaimja,
Benruja, Kanama, Kumap, ExBamop, ®@panmnycka, Urtamuja, Jlubuja, Upan, Jlaoc, Hurepuja, [lopryran, Pycka
Oenepamja, Cumepa Jleome, CAJl, CnoBennja, XpBarcka, bocra u Xepuerosuna, CpOuja;
http://mww.unidroit.org/inctpuments/international-will; y mpaBy benruje mel)yHapomso 3aBemrame je 3aMEHIITO
tajuo 3asermrratbe (Braun, 2011), crp. 136).

% (Pintens, 2011), ctp. 56.

%37 4y, 3 Anekca Baummnrroncke KOHBCHIIH]E.

%y mpay Benruje m3jaBy o mOTBphHBamy 3aBelTamsa 3aBEINTANALl MOXE JATH MHCMEHO MPE
HOTapoOM M CBEIONMMA, Ha CaMOM Kpajy 3aBelITama. Y KOIMKO 3aBEIITalall HUje y CTamy Ja TOBOPH HUTHU /12
HIIE, Y TOM CIIydajy He MOJKe CAauMHHUTH OBY 3aBetajiy ¢popmy (Pintens, 2011), crp. 66.
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rOBOpHY, HUTH Jia NHIIE, MOTYhHOCT cauMmbaBama IMyHOBKHOT Mel)yHapoJHOT 3aBelTama
M30CTaje.

3aBemTajHu CBEIOIM IPEJCTaBJbajy OMTaH eneMaHT (opme, KOju MMa Ipe CBera
JOKa3Hy (YHKIHMJy, Kao IIOCBEIOYCHE YMHA MOTIMCHBAma 3aBEIITalba OJf CTpPaHe
3aBEINTA0IA, WM NOTBphHBamba Beh CTABIBEHOT MOTINCA HA 3aBElITAEbC. > BUTAH eleMeHaT
dbopMe je JaTyMm cauHmbaBama 3aBEIITaha, a TO j€ JATyM EEerOBOT MOTIMCHUBAKA OJ CTPAHE
oBrairheHOT JIMIa Ha Kpajy 3aBelTama. >

OsnantheHo Jvile caunmaBa MOTBPAY U craja Ta ca 3aBemTameM. Y KoHBeHIUu je
nponucada (opma NOTBpAE, Y3 MOTYhHOCT Jpyrauujer HOPMHpama y HAIMOHATHUM
3aKOHO/IaBCTBMMA, MPU 4yeMy ce (popMaiHa mpaBuiia 3a MyHOBAXXHOCT IepTU(PHUKATa MOPaJy
MOKJIANaTH y 3HATHO] Mep1/1.541 3aBemTame he outn HeBakehe ako HUCY UCTTYH-€HU OCHOBHH
YCIIOBU 3a HErOB IyHOBAXXHM HacTaHak mpomnucaHun KoHBeHIMjoM, Kao IITO je H3jaBa
3aBelTaona KojoM TOTBplyje CaAp)KHWHY 3aBElITalka Kao CBOjJy TOCIEIHY BOJBY, MOTIIHC
3aBEINTA0IA, OBIAINCHOT JINI[A M CBEIOKA, HA3HAUYCHE JaTyMa. >

Mehynapoana 3aBemtaja (opma je peTKo 3aCTYIUbEHO Y YIOPEAHOMPABHO] MPAKCH
(anp. y dpaHIycKoM IpaBy je 3aCTYIJbEHO Ca MAbE O] 1%).543 Bberoa npeanoct ce orneaa
y TOME IITO Ta MOXE€ CAauYMHUTH CBAKO 3aBEIITajHO CIMOCOOHO JuIle (Cleno, HEMO WIH
HEMHUCMEHO, ca oapeheHuM (QU3UYKUM HEOJCTalMa), HapOYUuTO Kaja c€ UMOBHHA KOJOM CE
pacrmoiia)ke Hajlla3u y Jpyroj 3eMJbM Koja je paTtudukoBasia BalmmMHTTOHCKY KOHBEHIIH]Y.
CacraBaspame Mel)yHaponHOT 3aBeliTamba MOXKE y TEXHHYKOM CMHCIY OUTH MOBEPEHO U
oBlamItheHOM JUIy KOje YYecTBYje y HpOLEAypH cauMmibaBamba, Kao U 3aBELITajHUM
CBEOLIMMA, a MPEnpeKy ToMe He MpeACcTaB/ba YHIHCHUIIA J1a C€ OHU T0jaBJbYj]y HUCTOBPEMEHO
¥ Kao GeHe(uIIjapy 1O OCHOBY TOT 3aBemTama.”  Henocrartak oBe 3aBernraje popme jecy

CJIOKCHC (bOpMaJIHC MMPETHOCTABKEC HBETOBOT IIYHOBAKHOI' HACTAHKA, a 'y BaijaHTPI Kaga CC

**[ormuc ce npu3Haje U aKO je CTABIbEH y BUTY HHHUIMjaNa. YKOIMKO 3aBEIITANAIl HAjE Y CTAmbY 14 Ce
NOTIIUIIE, TO MOXKE YYHHUTH y HErOBO MME HEKO JPYro JHIe Koje je OH OBJIACTHO, IIPU YeMy HOTap Ha
3aBelITaky Ha3HAYaBa pa3jiore HEMOTIHCUBAaka O CTpaHe 3aBemraona. OBakaB MOIYRHOCT HHje mpenBuheHa y
mpaBy @panirycke u benruje (Pintens, 2011), ctp. 66.

>0 gy, 7. AHekca BammHrToncke KOHBEHIHje 0 06IMKY Mel)yHAPOIHOT 3aBeINTarba.

> gy, 10 Anekca Bammurroncke konsenrmje. Lleprudukar ce mo npasmny m3maje y GpopMu HOTapeke
WCTpaBe, TAE jedaH MpHUMEpaKk KOIHje 3aapikaBa HOTap, a IPYTH ce Ipenaje 3aBemrTaoryy. HTepecaHTHO je
HAIIOMEHYTH peliermhe benrnjckor 3akoHOmaBlIa Koju TpeaBuha na ce MelyHapomHO 3aBEIITamke CTaBba Y
KOBEPTY, KOja ce 3amedaliyje u MoToM craja ca HepTUPHUKATOM O MTOTBPAX; YKOIUKO HepTu(UKAT HHje U3JAT, TO
HE TMOBJIaY¥ HEBAXKHOCT caMor Mel)yHapOIHOT 3aBellTamba, YKOIUKO Ce JI0KaXe JIa Cy UCITYH-CHH YCIIOBH EEroBe
¢dopmanre myHopaxxuoctn (Bumm: (Pintens, 2011), ctp. 66 u 68).

%42 4y, 4-7 Anexca BammHrroncke KOHBEHIIH]E.

>3 (Pintens, 2011), ctp. 57.

> Opa 3aBemTajua (popMa je peTKo 3acTyIIbeHa y npasu Mranuje, jep ce HCTa CBpXa MOXKE OCTBAPHTH
U IIyTeM JIPYrUX 3aBeIITajHuX (pOPMH Kao IITO je TajHO 3aBellTame, Koje je y Behoj mepu 3actyiubeno (Braun,
2011), ctp. 136.
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MOCTYIAK CayMibaBaba HE OJIBMjA IMpe] OBIAIINEHUM JIMLIEM W 3aBEUITajHUM CBEIOIMMA,

- 545
OCTaBJba Ce MPOCTOPa 3a OpojHE 30ynoTpeode.

d) JIETIOHOBAHA 3ABEIITAA U PETUCTPALIUIA

enonosana 3asewmarsa. Kana je ped o mpaBHOj T€HE3HU JICTIOHOBaka 3aBEUITAbA, Y
MPaBHO] TEOPHJH C€ HCTUYEC Jla je JCTIOHOBAHO 3aBCIITake KOMOWHAIMja TajHOT |
onorpadckor 3aBemTama y CcBOjoj mpBobutHOj Qopmi.>*® OcHoBHa KapakTepuCTHKA
JIEIOHOBAHOT 3aBeIllITama jecTe Jia CE€ CacTOju OJ JIB€ HCIpaBe: MpHUBATHE HUCIpaBe Koja
CaJlp’KH jeTHO WJIM BUIIIE TECTAMEHTAPHUX PacIoJiaramka U HOTapCKe UCIPaBe O JCTTOHOBAMbY.
VY npaBy Xomnanauje, 3aKOHOJABAI] j€é MPOMHUCA0 Aa 0Jorpad)cko U alorpadCcKo 3aBEHITAE
MoOpajy OWTH JETIOHOBAHMU KOJ HOTapa, OUII0 OTBOPEHO WJIM 3aTBOPEHO, jep OBAaj CUCTEM HE
MO3HAaje TPUBATHY 3aBEUITAjHY (1)opMy.547 8y npaBy AycTpHje, CBaKO jaBHO 3aBEIITAHE
Mopa OWTH JECTIOHOBAHO KOJ HOTapa WM CyJa, Kajga je perucrapiuja OBUX 3aBEIITama Y
LenTpanHnu peructap 3aBemitama oOaBe3Ha. M mpuBaTHe 3aBemiTajne gopme Mory OUTH
JIEIOHOBAHE KOJI JaBHOT HOTapa WM aJBOKaTa, aJili y TOM CIydajy perucTpaiuja HHje
o6asesna.>® ¥ npaBy Mahapcke, ko HOTapa (HE M KOJ CyJa) MOTY C€ JICTOHOBAaTH CaMo
npuBaTHe 3aBemTajue Qopme (osmorpadcko U anmorpadCKO 3aBEIITAWHE), Y3 HCIYHCHE
MHUHHUMYMa (OPMAIHOCTH KOJU C€ 3axTeBa KOJ| IPUBATHUX 3aBEIITAJHUX (bopMI/I.SSO
3aBemTame 0CTaje MPUBATHO M TajHO, jep CE CaJap’KMHA 3aBelITamka HE OKTPHUBA HOTapy, a
FICTOBPEMEHO Ce OCHIypaBa Behu cTereH mpaBHe CHTypHOCTH.

Hpe,ﬂHOCT ACIIOHOBAaHOBAma 3aBCHITaka KO HOTapa WM cyaa orjcaa c€ y YNk CHUIU

Ja je CIIp€uaBamkbC HU3BPIICHA 3aBCIITakba W IPOTHBIPABHE H3MCHE EBCTOBE CaApPKHHE

> (Pintens, 2011), ctp. 69.

>® Haume, onorpadcko 3aBelnTame je HACTAO Kao H3pa3 MoTpede Ja ce YMH CauHEaBakha 3aBelITarha,
Kao M KeroBa caJlpKWHa JpXKe Y TajHOCTH, AOK CE KO TAjHOr Y TajHOCTH JprKajla caMo CaAp)KHHA 3aBeIlTama
(Kolkman, 2011), ctp. 153.

7 Kaza je peu o 3aTBOPEHOM JCTIOHOBAHOM 3aBEIIITAkbY, HAKOH CMPTH 3aBEIITAOLA, HOTAP je Ay)KaH 1a
3aBellITame Mpeaa HaUIeKHOM CYIHju Koju oTBapa 3aserurame (Kolkman, 2011), ctp. 155).

*® Tlornuc 3aBemTaona Ha [ENOHOBAHOM 3aBEINTAEy je OOABE3HHM eleMeHaT (opMe y MpaBy
XonaHauje, y3 u3BecHe (OpMATHOMPABHE PA3IIMKE Y 3aBUCHOCTH OJ] TOTa 1a JIM je y MUTamby oJIorpad)cKo HWiIH
anorpadcko 3aBemrame. Kaga je ped o onorpadckoM 3aBemTamy, KOje 3aBemTalal] CaulmbaBa CBOjepyIHO, Kao
aprymeHar a contrario o0aBe3HOr CTaBjbara CBOjepYYHOr IOTIMCA HABOIAM CE Ja 3aBEIUTANAll CBAKAKO
NOTITHCYje caMy IOTBPAY O JICTIOHOBAKY 3aBEIITamka, TAaKO Ja W30CTAHAK MOTIHCAa He TpeGa CaHKIMOHHCATH
mumraBomhy. Kama je ped o amorpadckoM 3aBemITamy KoOje je CAuMieHO OX CTpaHe Tpeher nmia, ako ce
3aBEIITAlhE¢ CacTOju W3 BHUIIE JIMCTOBA, CBaka CTPaHa TEKCTa Mopa OWTH HyMepHCaHa M IIOTHHCaHa. Y
CYIIPOTHOM, 3aBeliTarme he OUTH arconyTHO WiH penatueHo Humraso (Bumw: (Kolkman, 2011), ctp. 154).

9 (Wendehorst, 2011), cp. 227.

%% Kon anorpadckor 3aBemmTama Koje je IeMOHOBAHO CE YaK M He 3aXTeBa MPHUCYCTBO cBenoka (Bmmu:
(Wékas, 2011), crp. 264).

be3 063mupa Ha moMeHyTe NPEAHOCTH JICIIOHOBAHOT NTPUBATHOT 3aBEITaba, OBa 3aBeITajHa (opMa

je 3acTylubeHa y MajiOM TPOLCHTY Y TOjeAMHHM IPAaBHAM CHCTEMHMa KOjH ra HOPMHPAjy, HIP. y NpaBy
Mabapcke, ca 3-4%, on yKynHor 3aBemTajHor pacronarama (Weékas, 2011)), ctp. 264.
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CBEICHO Ha MUHEMYM.”>> C 063MpOM 13 ICTOHOBAKEM MPHBATHOT 3aBEIITAA OHO HE
NOTpHMa jaBHU KapKTep, HEropa 3allTUTHA QYHKIHja je camo (akTtuyka. McroBpemeHo ce y
MIPaBHO] TEOPHJU JaBHJIO KAa0 CIIOPHO MHUTAHE CBPCUCXOJHOCTH JIETIOHOBAHOT MPUBATHOT
3aBelITara, HAPOYUTO MOJAJIUTET OTBOPEHOT JETIOHOBAHOT 3aBEIITama, jep Ce HCTa
(YHKIIHja MOYXe OCTBAPUTH W HOTAPCKHM 3aBELITAREM. > 3aTO CY MOje/IMHI IPABHH CHCTEMH
pomancke npaBHe Tpagunuje (Ppaniycka, Urtanmja, [llnanuja) HOpMupanu jeaquHo (Gopmy
majnoe 3agewmarse, Koje je MaHIaH 3aTBOPEHOM JCTIOHOBAHOM 3aBCIITAbY. "

ITo ce Tuye mpolenype CcauylmbaBama TAajHOT 3aBellaTama, TECTaTOp CadyhmbaBa
3aBeIlTamke caM WM y3 HeuuJy noMoh u nornucyje ra. Camo 3aBeliTame Wik KOBEparT y KOju
J€ CTaBJbEH JIOKYMEHT KOJU TMpEJCTaBJba 3aBEIITamke, IEYaTUpaHo U 3anedyaheHo, 3aBemranait
MPE3EHTYje HOTapy, Mpel CBeJOLMMa U MOTBphyje Ja je TO Hmeropa mnocieama Bojba U Ja je
JNIMYHO HATIMCAHA W TMOTIHMCAHA, WM MaK O CTpaHe Apyror nmma.” > HoTap, HakoH WITO je
YTBPAMO WJIEHTUTET 3aBEITaolla M 3aBEIITajHy CIIOCOOHOCT, CTaBJha HAa KOBEPTY Y KOjy je
CTaBJhEHO 3aBEIITAFE JAaTyM W MECTO Tpeay3MMama OBUX pajJibd, Kao W IedyaT W ITOTHC
(moTmwc cTaBJbajy U CBEIOIU U TeCTaTOp).556

Kao mpenHocT TajHOT 3aBemrTama UCTHYEC CE YMIbCHHIA Ja OHO KOMOHWHYje mo0pe
cTpane 00e 3aBemTajHe Gopme, oJorpadCKOr W jaBHOT 3aBelITama. FberoBa mpemHoCT je
UIMPOKHU JOMaIlaj y Iorjeay Kpyra Jula Koja ra MOTy CAYMHUTH, Ka0 U HaUMHA CaulibaBamba,
Ma Tako MOCTOJU MOTYhHOCT cauumaBama OJf CTpaHE HEMOT JIMIa, Kao M O]l CTPaHE JIPYyror
JUIa Koje 3aBellTallall MOKe Jla aHraxyje. 3aBeluTanall, JaKjie, HE MOpa JIMYHO HAIUCaATH
3aBeIlTamke, YaKk HU MOTIHCAaTH, ako HHUje y MOTYhHOCTH, Y KOM ciy4ajy MOpa HaBECTH
pasiore HeNOTIHCHBAMA, y3 HM3jaBy Aa je 3aBEINTAbE IPOYMTA0.> JemuHo (OpPMaHO
OTpaHHYCH-E Y MOTJIely OCTBAPUBAA 3aBEIITA0UEBE MOCIEAHE BOJbE JECTE Ja 3aBelITaliall
3Ha Ja yuTa. McToBpeMeHo, caJp>KMHa 3aBellTama OCTaje TajHa, ¢ TUM Ja ra je MPU3HA0
IIpesl HOTapoM 3a CBOje.

Henocratak TajHe 3aBemtajue Qopme jecy HejacHe ¢dopmynanuje W Moryhu

q)OpMaJ'IHI/I HEO0CTalu, Jep CaBCTOJlaBHA YyJIOr'a HOTapa IIPUIIMKOM CadlbkbaBamkba HHje

2 (Wendehorst, 2011), ctp. 227.

%% Opakas craB MOTBphyje ¥ Mpakca Koja Mokasyje aaneko Behy 3acTyIBEHOCT HOTAPCKOT 3aBEITAA,
oI memoHoBaHOT: 23 menoHoBaHa 3aBemTama U 320 000 HoTapckux 3aBemrama y 2009. romuan  (Lapuente,
2010), crp. 156.

% TajHo 3aBemTame je OWIO 3aCTYIUBEHO M y TpaBy benrmje, amd je KacHHje 3aMEHEHO
MmehyrapoxuuM 3aBerrameM (Pintens, 2011), ctp. 64).

*®AKk0 je 3aTBOPEHO 3aBEITAmbe OTKYLAHO WIM HAIKCAHO OJ CTPaHEe APYrOr IHIA, a He TeCTaTopa,
OH/Ia 3aBEIITAJIAIl MOpa MOTHHCAaTH cBaky cTpany (Lapuente, 2011a), dycnora 105, ctp. 89.

%% (Lapuente, 2011a) ctp. 82; (Pintens, 2011), ctp. 64.

%7 Oryma, 1O HCTOj MPOLEIYPH OBO 3aBEITAH-¢ MOIY CAYHHHMTH Clena juia kopumhemem Gpajose
asobyke. Bumu: (Braun, 2011), ctp. 137.
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o0aBe3Ha, IITO YCIOBJbaBAa M IHETOBY cCiabujy 3amTuTHY (¢yHKuMjy. HenoBosbHa
3aCTYIUBCHOCT TAjHOT 3aBEIITaa y MPAKCH MOCIEIUIA je OCTAUX CIOKEHUX (POpMaTHOCTH

IIPpUIIMKOM CadHBbaBalkbd, Ka0 W TPOIIKOBA 4YyBamba 3aBCHITAbAd, BHBETOBOI OTBAapamka U

>% 36or Tora je y moje/MHAM NpaBHMa,

559

o0aBe3He Tpe3eHTAINHje CYAY, paJu MOTBphHUBama.
Kao 1ITO je mpaBo benruje, oBa (hopma 3aBemTama 3aMembeHa Mel)yHapo THUM 3aBEIITambEM.

VY roroBo y cBuM 3emibama EY mocToju LeHTpaiHu perucrap TectamMeHara, ¢ TUM Ja
peructpanuja y LleHTpasHOM perucTpy HHje IpeaycioB MyHOBaKHOT HACTaHKA TECTAMEHTA,
any je o]l MoceOHOr 3Hayaja 3a HacJleJHOINpPaBHU CHCTEM, jep oMoryhaBa /ia ce y MOMEHTY
CMPTH HEKOT JIMIIA 3HA JIa JIU jeé OHO OCTABHJIO 3aBEIITAE M KOJ KOT HOTapa.

VY HameMm mpaBy JeTOHOBAaWkE 3aBellaTama HHUje 00aBE3HO, MAKO Cy NPEAHOCTH
JIeTIOHOBaba  HecropHe.” " [IpBEHCTBEHO, JCTIOHOBABE j¢ 3HAYAJHO 3a CaM OICTAHAK
TECTAMEHTa W pealM3allijy TOCIeIhEe 3aBEIITa0YeBEe BOJHE, jep CE€ CIpedyaBa HEroBO
yHUIITaBawme, kKao u MoryhHoct na Oyae dancupukoBaHO, 3aMEHEHO, HperaBJ'baHO.561
[TocebHO je m3pakeHa 3alITHTHA yjaoTa Tpelaje 3aBeliTalkba Ha YyBamke CyNy YKOJHUKO je
MpeaaTo y OTBOPEHOM OMOTY, MMajyhw y BHIy UMECHHIly Ja OpraH jaBHE BJAcTH UMa
OY>KHOCT JIa IPOYMTA 3aBEIITAOIY 3aBEIITAhE U J1a YKaXKE Ha HEJOCTATKE y TOTJICAY HEeroBe
dhopmanHe rIyHOBa>1<H00TI/I.562 HcroBpemeHo, ACTIOHOBAaWkE je 3HA4YajHO 3a YTBpPHHUBaAmE
AyTeHTUYHOCTH CaMOT JIMIAa Kao 3aBeIlTaolla JeTIOHOBAHOT 3aBElITama, C 003UpoOM Jna
Npeajy 3aBEITaa HA YyBame MOXKE jCAMHO 3aBEIITANALl JTMYHO YUMHHTH. > JexHa o
MPETHOCTH JICTIOHOBAMA OTJIE/a CE Uy YTBphHBamy TaUHOT 1aTyMa cacTaBJbakha TECTAMCHTA.

Mebhytum, IemoHOBamEM C€ HE MOTY OTKIOHOTH (OpPMATHH W MaTepHjaHA
HEJIOCTAIlM 3aBElITara, HUTHU JICTIOHOBAHO MPHUBATHO 3aBEIITAHkE MMONPUMA jaBHH KapakTep,
K0 IITO je 6UO Cilydaj y pUMCKOM mpaBy. > OHO MMa caMo (aKTHUKH, HE U [PABHH 3HAuaj,
Tako Jia je meroBa 3amTuTHa (QyHKIUja CBEJACHa Ha MHHUMYM. Mmnak, moBepaBambeM
TECTaMEHTa Cy/Iy, HapOYMTO MPHBATHUX (OPMH, JONMPHHOCH ce Behem cremeHy mnpaBHE
3alITHTEe, ¥ Yy TOM CMHUCIy OW W TpONHUCHBamke OOABE3HOT JICTIOHABAaKa MPHUBATHUX
3aBenITajHuX (opMU JoTPUHEINO Behoj MpaBHOj K3BECHOCTH Y MOTJIEAY ONICTAHKA TECTAMEHTA.
VY KOHTEKCTy aMOMBaJIeHTHOT JejcTBa Gopme, Koja TOBOPU y MPUJIOT OYyBama 3aBelITama

Kao CIIOJbHC eMaHaque nocjaeaAmbe BOJBE W HUCTOBPEMCHOT orpaHanBajyher I[ejCTBa Ha

*%8 (Lapuente, 2011a), ctp. 82.

> (Pintens, 2011), ctp. 64.
%0 ) moryhum HaumHIMa dyBama 3aBemaTama Bua: (Blagojevié, 1983), crp. 275-279.
%1 (Blagojevi¢, 1983), ctp. 275.
%2 (Crojanosuh, 2011), crp. 290 (Blagojevi¢, 1983), ctp. 277.
%3 (Blagojevié, 1983), ctp. 275, 276.
%4 (Markovi¢, 1981), crp. 304.
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CI000Ty TeCTUpamka OHUX JIMIA KOja 300T 00jeKTMBHUX OKOJIHOCTH HUCY Y MOTYhHOCTH 1a
JMYHO MPE/ajy 3aBEUITAhC HAa YyBamkhe jaABHOM Oprany (300T cTapoCTH, H3HEMOTJIOCTH, YCIIe]
JIOLIET 3/IPABCTBEHOT CTama, HEMOKPET/BUBOCTHU U JIp.), pelliekha Koja Ou Tpedaia mpeBarnyTu
de lege ferenda mopasa 6u whu y xopuct moryhe peanusaiiije OBOr IpaBa U MOCPEICTBOM

tpeher nuna.

4. EJIEKTPOHCKO 3ABEIITAKBE

VY Be3u ca pedopMOM HacIeTHOT TpaBa akTyelHa je paclpaBa OKO Tora Ja JIu
MIPUXBATUTH EJIEKTPOHCKY (POpMy 3aBelTama, Kao W BUAEO 3aIUC MOCIEAbE 3aBEIITa0UeBe
BoJbe. PacmpaBa o yBoljewmy ernekTpoHcke TecrameHTapHe (opme Bohena je y Ilosbckoj,
Ayctpuju, Mahapckoj, anu oBa ujaeja Huje noz[p>1<aHa.565 VY nojeauHUM MpaBHUM KPYroBHMa
BOJMJIA C€ TIOJIEMHKa O OINpPaBJaHOCTH TPH3HABaMka ayJHO-BHJCO 3alKca TMOCIEIHE BOJBE,
Koju OM OMO yMEeMOpHCaH Ha KOMIAKT JUCKY, TOTIHCAH EJICKTPOHCKHUM TMOTIHCEM, Al
apryMEHTH y TPHJIOT OBAaKBOT CTaBa HUCY OWIIN y6eJIJ'I>I/IBI/I.566 VY npaBy IlIBajiapcke 6mo je
CIIOPAH CTy4yaj U3jaBJbUBaka MOCIEIHE BOJbE JIMIA Y POpMH CMC MOPYKa, KOje j& HECTIOPETHO
mpeA  caMOYOHMCTBO —IMOCTA0  HAjONMMKMM  YjJaHOBMMA TOPOJUIIE U TpHUjaTeJbUMa,
obOaBemTaBajyhu ux kako pacrnopehyje 3aocraBmruny. OmmruHcku cya IlIBajumapcke moHeo
je TIpecynly Ja ce OBaKo M3pakeHa MOcie/mkha Bojba MOXKE cMaTpatu Baxkehowm jep je Hamepa
TECTUpama 3aBellTaolia Oujaa HECMOpHa, JI0K je ANeNalMOHU CyJl MOHMUIUTHO MPBOCTEHECHY
Tpecyy, y3 00pasinokerse Ja HICY HCIOMITOBAHH IPOIHCAHH YCIOBH (popme.

VY Hamiem mpaBy je JOHOIICHEM 3aKOHA O €JIEKTPOHCKOM JIOKYMEHTY, €JIE€KTPOHCKO]
UICHTU(PUKAIMJH U Yycllyrama O] IMOBepema Yy eJIEKTPOHCKOM IOCJIOBamwy MpensuheHo pa“
KBAIM(UKOBAHU €JNEKTPOHCKM TMOTIUC HMa HUCTO MPaBHO JEJCTBO KAao U CBOJEPYUHH
notruc.”® McroBpemeno 3akoHozmaBam mpeasulja 1a ce eIEKTPOHCKH MOTIIHC ,HE MOYXKE
MPUMEHUTHA Ha MpaBHE MOCIOBE 3a KOje je MOCEOHMM 3aKOHOM MpeaBUl)eHO Ja ce He MOTy

npeay3eTu y CJ'ICKTpOHCKOj (1)OpMI/I“, OJIaKJIC IMOpU3JIa3u Aa CC€ HC MOXKC IIPUMCHHTHU HH Ha

bopmy tecramenta.”®® JlupexruBa o enektporckoj tprounu 2000/31/ ELI, mpensubha na,

%% (70ll, 2011), crp. 281; (Wendehorst, 2011), ctp. 225; (Wékas, 2011), crp. 260.

%6 Agusti'n Romero Pareja, ,, Testamentos electro ’nicos’ (2009)“ 7151 La Ley 1 (saBexeso mpema:
(Lapuente, 2011a) 2011, ¢pycuora 105, ctp. 84).

%7 (Zalucki, 2014), ctp. 26.

%8 U1, 50 cr 2. 3aKOHA O ETEKTPOHCKOM TOKYMEHTY, eleKTPOHCKO] HACHTH(GHMKAIMIH U YCIyraMa o
TOBepemha y eNeKTpOHCKOM mocioBamy (,,Cn. rmacauk PC“, 6p. 94/2017); HupextuBa EY 1999/93/El] o
eNIEKTPOHCKMM ToTnicnMa (ycBojeHa 13. mememOpa 1999, a dopmanno crymuia Ha cHary 19. janyapa.2000.
roguHe) 3aKOHOM O eJeKTpoHCKoM mornucy Koju je nmoHer 2004. romune (,,Ciayx6enn rmacauk PC* Op.
135/2004).

%941, 50 c1. 4 3aK0HA O EIEKTPOHCKOM JOKYMEHTY.
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MAKO Cy 3aXTEBH IIYHOBAXXHOCTH €JIEKTPOHCKOT MOTIIMCA UCIYHEHU y KOHKPETHOM CIy4ajy,
EIIEKTPOHCKH TIOTIHC HAje JOMYIITEH Y JOMEHy 3aBElITajHOT HacnehuBama.”

OBakaB 3aKOHOJaBHH MPHUCTYI TEMEJbU C€ Ha YNEHCHULM Ja C€ IPUHIHI (popMann3ma
MMa JIOCIIEAHO CIPOBECTH Y TECTAMEHTAapPHOM IpaBy 300T moTpede 3a ocTBapuBameM Beher
CTEleHa TpaBHE 3aIITUTE, C 003UPOM HA MPHUPOAY 3aBEIITamha Kao JMYHOT, jeAHOCTPAHOT
MPaBHOT TIOCNIA 3a ciy4aj cMpTd. Mehyrum, nmajyhm y Buay pa3Boj MHOOpPMAaTHUKHX U
KOMYHHUKAIIMOHUX TEXHOJOTHja, ayIuO-BH3yelIHAa CpEICTBAa KOMYHHKAIMje IOCTajga Cy
MMIIEpaTHB CaBPEMEHOT APYIITBA, Ma CE€ MOCTaBJba MHUTAKE YCKIA)CHOCTH MOMYIITEHHX U
MOryhux npaBHUX MHCTpYMEHTa MaHU(ECTOBamba MOCIEAHE BOJbE ca MoTpedama mnpakce.

Kana je peu o TexHuIIM MHcama Kao €IEMEHTY 3aBelITajHe popMe, TOCTaBJba CE MUTAHE
Jla JIn €JeKTPOHCKU CHMMAaK M BHUJEO 3alHC UCIYyHaBajy (opMalHe KpUTepHjymMe KOJU ce
3axTeBajy 3a IMUCAamke TEKCTa 3aBelITama. Y aMEepHUYKOM IPaBy je 3acTYIJhEH CTaB Jia Cce
€JIEKTPOHCKUM CauNhaBamkbeM 3aBElITarkba MOTY UCIIYHUTH 3aXTeBH (OpMe Y TIOTIIey HaunHa
nUcama, jep Kao MpeayclioB IYHOBAXHOT CauylhaBara 3aBeIlTamka Hije MPOMUCAHo ]a Mopa
OUTH CauyuEHO Ha N0ceOHO) Mo 103U (Manupy u ci.), Beh ce y3uma y o03up cBaku Meaujym
ca KOra ce MOKE OUHTATH OHO IITO CE HATIA3H HA HeMy.

Y common law mpaBy, 3aCTyIJ/bCHO j€ MHUILBEHE Ja je MPOILeC Kpewpama H
Bepu(uKalyje IUTHTATHOT TOTMHCAa KOMITATHUOWIAH CBOJEPYYHOM TIOTIIHCY Yy TOTJIEAY
MpaBHE CBpXe, OCTBapyjyhu MoKa3Hy, 3alITUTHY M yIMo30paBajyhy (yHKIHUjy y TOTIIETY
u3jaBJb€HE BOJbE 3aBelTaolna. M3paxkeHa cymma y MOryhHOCT OocTBapuBama OBUX (yHKLHM]a
€JIEKTPOHCKOT, OTHOCHO JUT'MTAJIHOT MOTIIMCA U JJOKYMEHTa TEMEJbU Ha OCIIOPABAY HUXOBE
ayTeHTUYHOCTH, Te Moryhux 3noynorpeba. MelhyTuMm, NpuiavKoM JaBamba KpPUTHUKE OLlEHA
OIpPaBJaHOCTH HBUXOBOT Kopulllhewa y 3aBelITajHOM IIPaBy, BaJbaHa [IPaBHA apryMeHTaluja
TIPETIIOCTABIbA M OAr0BOPajylly TeXHOIOMKY (HHPOPMATHYUKY) HAydHY ITOIOTY.” >

WNmajyhu y By TEXHOJIOIIKH AaCHEKT EJIEKTPOHCKOr MOTIHCAa KOJU Ce TeMeJbU Ha
aCUMETPHYHO] KpUnTorpaduju jaBHOT KJby4a KOJU Ce KOPUCTH 3a KPEUpambe MPUBATHOI KJbyda

KOJU je JIOCTYNaH caMoO MOTIHMCHUKY JOKYMEHTA, JIOK jeé jJaBHU KJbYd JOCTYIIAH CBUMa paau

> Directive 2000/31/EC of the European Parliament - of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular electronic commerce, in the Internal Market ('Directive on
electronic commerce'); http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CEL EX:32000L0031&from
=en, (1)e6g>7yap, 2018.

1" Ronald J. Skalise, ,»Testamentary Formalities in United States of America“, in Comparative
Succession Law, Volume |, Testamentary Formalities, ed. by Kenneth G C Reid, Marius J De Waal — Reinhard
Zimmermann (Oxford: University Press, 2011), ctp. 365.

*2 Wills, Estates - Succession: A Modern Legal Framework (“2006 Succession Law report™), A Report
prepared for the British Columbia Law Institute by the Members of the Succession Law Reform Project,
www. beli.org/sites/default/files/Wills_Estates_and_Succession_Report.pdf, crp.31.
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MOTBPJIE UACHTUTETA, MOTYNHOCT 3JI0ymOoTpede je CBeACHA Ha MI/IHYMyM.573 Ortyaa npousnasu
Ja TUTHTATHU TOTHUC BPIIM HUACHTH(PHUKAIM]Y MOTIHCAHE TOpPYKe MalIeKO CUTYpHHUje, ca
MHOTO BehuM cTeneHoM MOoy3AaHOCTH U MPEU3HOCTH HETo MOTIMC Ha Manupy, U oMoryhasa
Ja Cce ca BHCOKHM CTEIEHOM CHUTYPHOCTH YTBPAM Ja JUTHTATHH MOTHHC MPHITAIa
notnucanoM ymiy. OTyaa ce Kao apryMeHT y MPHIIOT Kopulrhema caBpeMEeHUX TeXHOJIOTHja
y TECTAaMEHTapHOM TIPaBy, HAPOUUTO Y KOHTEKCTY YBOlerma eJIeKTPOHCKOT TECTAMEHTa, MOXKE
WCTaKHYTH jeITHOCTAaBHUJHU M €(PHUKACHUJU TMOCTYNAK CAuMIbaBamba 3aBEIITama, JOCTYITHOCT
oBe (opMe JMIMMA Ca WHBAIMJAUTETOM M JbyJIMMa y M30JOBAaHUM MOJPYYjUMa y KOjuUMa je
OTe)XaHO CauyMkbaBalkbe€ JaBHE 3aBelITajHe (QopMme, JeAHOCTaBHHUja TpoLEaypa H3MEHE
caJlp)KUHE 3aBellTama, ToBehaHa MpaBHa CUTYPHOCT U CIIPEYaBarbe 01 YHUIITEHA.

OcHOBHU Tpo0JieM OKO ycarjamaBamba TeCTaMEHTapHHX (opMH ca aKTyellHUM
TEXHOJIOIIKAM YyCJIIOBUMA, OTJiefa Cc€ y TPaTuIMOHAIHOM IOMMamy (opMe W HHEHUX
eJeMeHaTa, Tako Jia OM eJIeKTpOHHU3aIMja TECTAMEHTA MPEACTaBJbaja MOYETaK JeTHE HOBE €pe
tTectamMmenTapHor HaciehuBama. Mmajyhu y Buay na je y 3emsbama common law-a oBa ujaeja
3a)KUBeEINa U T0OWIIa IpaBHY IOTBPAY, MUIIJbEHa CMO Aa he y mepcrneKTHBY U KOHTHHEHTaTHA
mpaBa OJACTYNHMTH OJl TPAAULIMOHAIHOT NpUCTyna (GOpMHU MOJ YTULAJEeM TEXHOJOIIKOT

pa3Boja, Kao OJroBOp MoTpedama caBpEMEHOT JIPYIITBA.

5. MOCJIEAUILIE HETIOIITOBAKA 3ABEITAJHE ®OPME

HenomroBame (hopmamHONpaBHUX YCIOBA MYHOBAXKHOCTH 3aBEILITAa y YHOPETHOM
NpaBy MOBJIAYM HEBAKHOCT 3aBelITama (alCOJIYTHY WM PEIaTHBHY HHIITABOCT), YaK HAKO
MIOCTOJU JI0Ka3 J1a je y ’eMy M3pakeHa IpaBa 3aBelTaoyeBa Bojba. He mocroju moryhHoct
MHTEPBEHHCAkA CY/la y Cllydajy He3HaTHUX (OPMAaTHUX HEJI0CTaTaka Kako Ou ce 3aBellTame
OJIp>KaJio Ha CHa3W (JIOKTpHHA MPETEeXKHE YCarlalleHOCTH), OCHM Y clydajy KaJa je TakBy
IPEIIKy HATIPABHO Cy/IHja MM HOTap. "

3a pa3nuKy o] MOjeIMHUX MPABHUX CHUCTEMA IJe ce KOoJ moBpene ¢popMe 3aBelTama
MpUMEY]y OIIITAa MpaBWia O HEBAKHOCTH MPABHUX TOCIOBAa YCIEI HEUCIyHmhaBamba

575
MPOINMHUCAHUX CI)OpMaJ'IHOCTI/I, Behnua 3aKOHOJaBCTaBa 3aceOHO pEeryjmie nuTame IMpPaBHE

HEBaYKHOCTH 3aBelliTama 300T (I)OpMaJ'IHI/IX HemocTaTaka. HemomroBame (1)0pMe SaBeH_ITajHOF

° Ipidem.

™y aycrpujckoM mpaBy, 3aBemTame he GuTH HeBakehe YKOIMKO HHCY HCITYHEHH YCIOBH (opMe
(Wendehorst, 2011), ctp. 250, 251; y npaBy lllnanuje 360r GpopManHux HexocTaTaka npeasuleHa je arociyTHa
WM PENaTHBHA HHINTABOCT 3aBemrama. Bumm: Francisco Capilla Roncero, ‘Nulidad e impugnabilidad del
testamento’ (1987) 40 ADC 7 ff (navedeno prema (Lapuente, 2011a), ctp. 91).

%% § 125 BGB; Ilospena hopme GHIO KOT HPAaBHOT MOCHA KA0 KOHCTHTYTHBHOT €IEMEHTA HEroBe
ITyHOB)XKHOCTH CaHKIMOHKcaHa je Humrasomhy (Kusojunosuh, 2003), ctp. 196.
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pacmojiarama Hajuyemhe ce CaHKIHMOHUWIIE PyNIJbMBOINNY 3aBeliTama, ca IHJBEM Ja Ce
3aBeITambe OJPKM HAa CHA3W M KCIOLITYje 3aBeIITao4eBa BOJbAa, OCHM aKO JIUIEC KOje MMa
IpaBHH HHTEPEC HE 3aXTeBa IIOHMINTA] TAKBOT 3aBEIUTamba.” © CIMYHO pelleme mpexsuha u
CPIICKHM 3aKOHOJIaBall KOjH 3a HEMOIITOBalkEe OOJMKA W yCJIOBa NpeABHhEHMX 3aKOHOM 3a

. . 77
CAUMIGABAGE  3ABCINTARHA, INPOIHCYje CAHKIHM]Y —PYIUBHBOCTH.’

[lojenmaa mpaBa
KapaKTepHIlle CTEICHOBAkE CaHKIMjE MpeMa 3Hadajy eneMeHara ¢opme, ¢ 003UpoM Ha
KOHKPETHY BPCTY 3aBelliTama. 1ako je y WTalHjaHCKOM IIpaBy, OJOTPa)CKO 3aBEIITahC
HHUIITABO aKO HE CAZAP KU IMOTIIMC 3aBCIITAOLA U AATyM CadWbaBamba, a HOTAPCKU TCCTAMCHT
YKOJIMKO C€ HHCY TOTIIMCAIIM 3aBElITajall WM HOTap, WM aKo HHUje CauyhmheHa MHCMEHa
penakuMja 3aBellITaoueBe Mocieame Bojbe. OcTanu BHAOBUM (QOpPMAIHUX HEAOCTaTaka
TOBJIaYe PYIIJBUBOCT 3aBEIITARbA, IITO je cIydaj u y npasy Ilmanuje.”’

VYkonuko ycinoBu ¢opMe 3a MyHOBa)XHH HAaCTaHaK jeJHE 3aBemiTajHe Gopme Kojy je
3aBellTaial MMao y BUIY HUCY HCIYHEHH, ajl Cy HCHymeHe (opMajHe MpPeTHOCTaBKe
MMYHOBAXHOT HAaCcTaHKa HEKOT JPyror oOJiMKa 3aBeliTama, y TOM CIy4dajy c€ KOHBEP3UJOM
3aBCIITAREC MOXE OJPKATH Ha CHasW.’® VIHTEPECAHTHO je CTAHOBHINTE IOjCAHHHX
ayCTPHU]JCKUX MpaBHUKA Jla HeBakehe 3aBemTame 3anMHTEPECOBAHE CTPAHE MOTY Jia MPU3HAJY
Kao Bakehe W OJpiKe ra CHa3W, C THM Ja je TpaBHA MPUPOJa OBAKBOT MPH3HAKA CIIOPHA ca
JTOKTPUHAPHOT cranoBumTa.” OBAKBO TJIEIMIITE 3aCTYIUbEHO je Yy (ppaHIyCKOj CYACKO]
npakcu, rae GopmaiHO HeBakehw TecTaMeHT MOXe MOTBPIOM WM HU3BPIICHEM OJI CTPaHe
HACJIC/IHNKAa OCHAaXHUTH, INTO HMIUIMIUpPa FHUXOBO OJIPUIAEE OJ MpaBa Ja OCHOpaBajy
3aBEIITAbE 110 OCHOBY (DOPMATHHX HEIOCTATAKA. >

Kox cankimonucama (GopMaTHONpPaBHUX HENOCTaTaka 3aBelTama y YIOPEIHOM
MPaBy je U3paKeHa TCHJICHIIMja JMOCpaTHUjer MPHUCTYIA, TE je HUIITABOCT 3aBEIlTamba Kao
CTpO’Ka CaHKIMja ONpaBJaHa CaMO YKOJHMKO KpIICHE MPAaBHHUX IpaBHJIA YrpoXKaBa jaBHU
MHTEpPEC KOjU C€ TUM IPAaBHIOM IITHTH, JOK jé PYIUBMBOCT Kao CaHKIWja MpUMEpeHa y

CJ'IyLIajeBI/IMa Kaaa je MNpEKpImICHa HOpMa YCMEpPCHA Ka 3alllTUTH CYIIPOTCTABJbEHUX

582 :
HHAUBUAYAITHHUX HHTCPECA. I[aKne, IIpeoBJIa/ilaBa CTaB Ha CaHKIH]a 300r HEMOIITOBama

376 (Weékas, 2011), crp. 268.

"'y, 164 3akona o Hacnehusamy Cpouje.

"8 (Braun, 2011), 2011. ctp. 138; (Lapuente, 2011a), 2011, ctp. 91.
> (Wendehorst, 2011), ctp. 250, 251.

%80 1hidem.

%81 41, 1340 I'palhanckor 3akonmnKa DpaHIycKe.

%82 (Kolkman, 2011), ctp. 170.
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dbopMamTHUX 3axTeBa KOJ 3aBellTama Tpeba OUTH MPONOPIMOHATHA IHJBY 300T KOjer je
CaHKIHja ¥ Tpommcana.®> Y TOM CMHCIY, y NpHior (aBOpPH30OBamba MOCIEAbE BOJBE
TecTaTopa M IIHMpe TeCTaMEHTapHEe €1000je rOBOpU U CTaB MpPaBHE JOKTPHHE Jla TOHUIITA]
3aBelITama Koje je pyIIJBUBO 300T HETOMITOBama (POPMATHHX 3aXTeBa Tpeda pECTPUKTHBHHI]E
JOMYIITAaTH, y3uMajyhu y o03up y KOJHMKO] MEpU je je HapylleHa MpaBHA CUTYPHOCT C

. 584
063HPOM Ha OKOJIHOCTH CBAaKOT' KOHKPETHOT CIIydaja.

I11. BPCTE 3ABEHITABA Y CPIICKOM IIPABY

1. UCTOPU]JCKHU MPETJE/]

3axTeB (OPMATHOCTH KOJ| 3aBEIITAJHOT HaclehuBama c€ OJ] HajpaHUJUX BpPEMEHaA
MOCTaB/ba M y CPICKOM TpaBy W (opMa 3aBelliTarmba MMa KOHCTUTYTHBHHM 3Hauaj (forma
legalis, forma essentialis).’® Ipomucusame popmanHocTH Koj 3aBemTajHOr HacnehuBama
Huje u3pa3 popmanusma, Beh HacTojame 3aK0HOMABIA Ja ce 00e30eau MpaBHA CUTYPHOCT H
3AIITHTA PABE BOJbE 3aBEIITAONA IIPUIMKOM PACIIONAramha MMOBIHHOM 3a CIy4aj CMpTH. >

Cpricku 3akoHOJaBar TpeaBuha aa 3aBElITakEe MOXKE OUTH CAYHEHCHO Y 3aKOHOM
MPOMHMCAaHOM OOJIMKY W TIOJ 3aKOHOM TpenBuheHuM yCJIOBI/IMa.587 Hakne, nmox dopmom
TeCTaMEHTa C€ T0JIpa3yMeBajy JiBa eleMeHTa: ¢opMa (00JMK) YTBphEeH 3aKOHOM — ¢opma y
yoiceM cMmucay; 3aKOHOM Je(MHHCAHHM €JIIEMEHTH CBake mojenuHauHe Qgopme — gopma y
wupem cmucny. 3Hada] ¢GopMe Yy YKEM CMHCIY j€ BEIUKH, jep C€ TNPETIOoCTaBsba
MYHOB)XHOCT TECTAMEHTa CAYUELCHOT y HEKOM OJI 3aKOHOM IPONHMCAHUX OOJHKa, Kao U
HCITYEbeHOCT (hOPMATHIX YCII0BA BETOBOT CACTaBIbamba (IOK Ce He JOKAXKE CYIPOTHO).

VY noryeay Moryhux u JONMymTeHUX (GOPMH TECTHpama Y CPCIKOM IPaBy je OTYBEK
Ba)XHO MpuHIMI Numerus clausus-a. TlocmarpaHo Kpo3 CPIICKY MPaBHY HCTOPH)Y OOIHUIIH

3aBCIITalba CYy ounu Pa3HOJIUKH. Hexkn O6J'II/H_[I/I Cy C€ 3aApKajin 40 JaHAC, Y MakbC WK BUILC

N3MCHCHOM 06J'II/IKy (CBojepquo 3aBCUITAKLC, TMCMCHO 3aBCHITALC TTPC/ CBe)lOLII/IMa), a HCKHU

%8 (Kolkman, 2012), ctp. 173.

%V mpaBy Xomammdje W3paxkeHa je TEHICHIM]a (ICKCHOWIMHH]Er MPHCTYNa (HOPMATHOMPABHIM
3aXTeBMMAa 3aBEIITajHOT HaciehuBama, IITO ce oriena y YemeHum na ¢y 2003. ronuHe yaumbeHe H3MEHE Y TOM
CMHUCITy, T€ je 3a TOjeIMHE CIy4dajeBe HEMNOINTaBamka 3aBeliTajHe (OpME YMECTO CaHKIHje€ HUIITaBOCTU
npornucana cakuyja pyusuBoctu (Kolkman, 2011), ctp. 173.

%8 (Markovié, 1981), ctp. 244.

%8 (Kreg — Pavié¢ , 1964), ctp. 199.

%7 Un. 67. 3akona o maciehusamy m3 1955. rommme; wr 62. 3akoHa o HaciuehuBamy u3 1974.
(,,Cyxx6enu rmacauk CPC*, 6p. 52/74, 1/80) u 4. 83. 3akona o HacnehuBamy u3 1995.

%88 (Markovi¢, 1981), ctp. 244.
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Cy IpecTalii J1a MocToje (MUCMEHO CYACKO 3aBEIITamE). YCMEHO 3aBEUITAE je HOPMHUPAHO
Cprckum rpahaHCKUM 3aKOHHUKOM, Hajlpe, Kao peloBHA 3aBeiTajaa ¢popMma, 1a Ou u3MeHama
U JomyHama oBor 3akoHa 1911. roamnHe oHO Owio yKMHYTO. Y TOM MepHOIy, 3abpaHa
YCMEHOT TeCTHpama HHje OWiIa MOTIYHO CIPOBEICHA, jep je MmocTojana MOryhHOCT yCMEHOT
caunmaBama TPUBWICTOBAHUX (OpPMHU 3aBelITama (3a BpeMe para, MOIUIaBa, OpoJosoMa,
emmnemuja).”®® Vismenama n nomynama u3 1911. GHIO je yKHHYTO M IIHCMCHO 3aBEIITAMHE
npea cBedonuma, Aa Ou goHomereMm CaBe3HOr 3akoHa O HaciehuBamy OWIIO TTOHOBO
YBEJIEHO, K40 M YCMEHO 3aBEIITarse.” .

Cpricku I'pahjaHcku 3aKOHUK jeé HOPMHUPAO U KOJIUIIMI KOJU j€ TIPEICTaBJhao J0JIaTak
3aBellTalky KOJUM ce JOMyHaBaia Uik OJKe MojalimbaBaia [Mocie ha Bojba 3aBelTaona. 3a
KOJWIIAJI Cy Ba)KHIIa MCTA IPABHIIA y TOTJIeny GopMe Kao i 3a 3aBerTame.” - WHTepecaHTHO
j€ HalloOMEeHYTH Jla je OBaj 3aKOH mnpeaBuhao M MOryhHOCT cauMbaBama 3ajeJHHYKOT
3aBemmTama u3Mel)y CyNmpyKHHKa, KOje je 3alpaBoO MPEACTaBhAIO0 CjeINmHABABE HHUXOBUX

. . 2
W3jaBa TOCIIEIbE BOJBE y jEIHOM IOKYMEHTY.”

Ha oBaj HaunmH Moruiu cy pacrnosaraTH
CBOjOM MMOBHHOM HE3aBHMCHO jefaH o1 Apyrora (testamentum simultaneum), uiau ce y3ajamHo
HMEHOBaTH 3a Haciaemuuke (testamentum correspectivum), wnm mak yCIOBHTH y3ajaMHa
pacrosarasa 3a ciy4aj cMpty (testamentum reciprocicum).>®®

3akoH o HaciehuBamy u3 1955. roguHe HE HOMHpA 3ajeTHUYKO 3aBEIITalkE (Kao HU
CBE MOTOHE peIaKilhje 3aKkoHa 0 HaciehuBamwy), anu ra U3puuuTO HE 3a0pamyje. Mako cy y
paHujoj MPaBHO] TEOPHUjH OMIIa 3aCTYIIJbEHA PA3IMYUTA CXBaTamba O MOTYNHOCTH 3ajeTHUYKOT
3aBEUITAJHOT paclojiarama, ONIITH CTaB TEOpHje je Ja OBaj BHJ TECTaAMEHTapHOT
pacrioyarama HUje JOMYIITEH Y HaleM rpaBy. Hanme, mpaBoBasbaHO je CaMO OHO 3aBEITAC
CauMbCHO Y 3aKOHOM rmpomnucanoj ¢opmu. OBakaB cTaB MpoW3Ia3sd W U3 TPUPOJE
TECTaMEHTa, TJic OM CBAKO YCJIOBJbaBame (BE3HMBALE) jEIHE M3jaBe TMOCICIHE BOJBE 32 JIPYTY
IIPE/ICTABIBATIO0 HETALM]y 3aBEIITAba KA0 jeJOCTPAHOT IPAaBHOT mocka.”> Y ToM cMuciy 61 y

aKkTyenHoj pedopMu HacleTHOr MpaBa Tpebano jacHHje U3Pa3UTH CTaB O HUIITABOCTU OBE

. 595
3aBelITajHe Gopme.

8 (Tepuh, 1923), ctp. 32, 33, 37.

>0 gy, 69 1 78 3akona o HacnehuBamy u3 1955.

%91 8431 Cprickor rpaljaHcKor 3aKOHHKA.

%2 H. Crojanosuh, ,,O6/mIH 3BelITamka Y CPIICKOM TPABY HeKaxa u cama, y: Cprcko npago — nekao u
cao (Kparyjesar, 2007).

%% (Kre¢ — Pavi¢ , 1964), ctp. 200.

% (Crojanosuh, 2011), ctp. 194.

%% Ibidem.
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2. CABPEMEHO CPIICKO IMTPABO - BPCTE 3ABELITAHKA
[Tnypanu3am 3aBemtajHux (GopMu Kao eMaHaluja cio0oe TeCTHpama HacTaBba CBO)]
NpaBHU KOHTHHYUTET y CAaBPEMEHOM CPIICKOM IpaBy orpaHuyaBajyhul (pOpMaIHONpPABHO Ty
HCTY CII000/Iy Y CBOM JYJIMCTUYKOM JICJCTBY. Y CPIICKOM IPaBy HOPMHPAHO je ACBET 00JIMKa
3aBellTamba Koja ce MOTY Pa3BpCTaTH MpeMa Pa3IMYMTUM KPUTEpHjyMHMa Ha: PElOBHA U
BAHpE/HA, PUBATHA ¥ jaBHA, IHCMEHA M ycMeHa. V 1aspoj emaboparyji 3aBemITajHix
dbopmMu ¥ GOpMATHHX MPETIOCTABKU HHHXOBOI ITYHOBKHOT HAcTaHKa, Ouhe y3era Kao

OCHOBHa KJlacH(HKalija 3aBeliTamba Ha IpUBaTHA U JaBHA.

a) TIPUBATHA 3ABEIITAKBA

1) Cgojepyuno (o;0rpagcko) 3aBemITame

CsojepyuHo 3aBemrame (testamentum holografum) je mucana, pemoBHa ¥ mpuBaTHA
3aBellTajHa opMa 3a urje MYHOBAXKHO CAUMI-ABAKE J€ HEOINXOJHO Ja 3aBellTajal] TeKCT
3aBeINTarba HAIMIIE M MOTIHIIE CBOjepydHO.” Jlakie, onorpacko 3aBelITame je y HaleM
NpaBy, Kao U y BehuHN caBpeMEHHX 3aKOHOJIABCTaBa, PE3EPBUCAHO MCKJPYYHBO 3a IMHCMEHA,
3aBeITajHO crmocoOHa ymma. [locMarpaHo y KOHTEKCTY OCTBapHBama CJI000J/Ie TeCTHpama,
OTpaHUYaBakEM OJIOTPa()CKOr 3aBelITaka Ha KaTeropHjy MUCMEHHUX JIMIA, HECHOPHO ce
JeHO] 3HAYajHOj TPYNHW 3aBEIITajHO CIOCOOHMX JHIa yckpahyje MoryhHOCT aa CBOjy
MOCJIEeIBY BOJbY MaHH(ECTY]Y Kpo3 OBY GopMy (HEMUCMEHUM JIUIIUMA, JIUIIIMA Ca TeIIECHUM
HemocTanuma). OBakBo (DOpMaIHO OrpaHUYCHE cI000JIe TECTUPamka MOXKE C€ CMaTparu
ONpaBJaHUM W HEIAUCKPHUMHUHATOPHHM, MMajyhu y BHIYy Jla 3aBEHITAOIly Ha pacrojiaramy
croje u apyre ¢opme 3aBeliTamba Ka0 MHCTPYMEHTH MaHH(ECTOBama HErOBE ayTOHOMH]C
BOJBE 3a CITy4aj CMPTH.

ITto ce Tuye moTmuca Kao eineMeHTa (opme, HEeroBa OMNPaBIAHOCT €€ MOpa
MOCMATPATH ca CTAHOBUIILITA OCTBApUBAakha OCHOBHE ITPABHOTIOJIUTHYKE (DYHKIIHM]E paau Koje je
Kao (hOpMaITHO OTPAHHUYCHE CI000IC TECTHPakha U MPOIUCAHO KO/ 0JIOTPAdCKOT 3aBellTamba.
Y ToM cMHCITy, BeroBa WACHTH(QHKAIMOHA (DYHKIIMja CE MOXE M3JIBOJUTH KAoO MPHUMapHA.
3aBemTakbe Mopa OUTH MOTIHCAHO CBOJEPYYHO OJf CTpaHE 3aBEITaola U YKOJIUKO ce
3aBelITajal MOTIHUCYje IYHUM HMMEHOM M MpPEe3UMEHOM, NOTIHC HECIOPHO OCTBapyje

HICHTHHUKALIHOHY CBPXY. " 3a MyHOBAXKHOCT 3aBEIITAMbA MPEICBAHTAH j¢ je3UK M MACMO Ha

%% (Crojanosuh, 2011), ctp. 207, 208.

74y, 84. cr. 1 3akoHa o Hacnehusamy PC.

%%y normemy normuca kao yciiosa dopme omorpadyckor 3aBemrTama, Baxehn 3akon o Hacnehupamy PC
(un. 84) mpommcyje ma 3aBemTiam Mopa CBOjepyYHO IMOTHHCATH 3aBemTame, He mpeaubhajyhu obasesHe
eJIEMEHTE FHETOBE CAAPKMHE, 3aBellTajall ce Ha Kpajy TecTaMeHTa IIyHHMM HMEHOM W IPE3UMEHOM WM
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KOMe ce THIIE, J]a JIK je CaApKIMHA U3paKeHA Ha XapTHjU WX HA JAPYroj MOII03HU, MACTHIIOM
VLTI OJIOBKOM. ™

[ITto ce THye caapKWHE MOTHHCA, YOOMYajeHO CE€ CacToju OJ IyHOI HMEHa H
Mpe3rMEHa, ajk JOBOJPHO jeé M Ha3HAuaBamke caMO MPE3UMEHa, MMEHA, WJIM HaIuMKa,
rceyioHuMa, ckpaheHoT moTnuca u3 MOCIOBHHUX JIOKYMEHATa, Ka0 M 03HAYaBake CPOTHIUIKOT
MM KaKBOT JPYrOT OJHOCA ca GeHe(HIIHjapoM 110 OCHOBY 3aBELITaba y BULY AcKiaparmje.’”
[TomeHnyTn cyporaTH THOTHHCAa Takoe Cy HECIOpPHM ca CTAaHOBHUINTA HUXOBE (opmainHe
MIyHOBA)XHOCTH, YKOJIUKO Cy HAIlMCaHU CBOjEPYYHO M YKOJHMKO CE€ Ha OCHOBY HHX CBOjCTBO
(MIEHTUTET) 3aBelliTaolla HECHOPHO MOXE YTBPAUTUH. Y TOM CMHCIY, CBaKd BHJ
MOTNHCHUBakha KOJU MCIYHaBad MOMEHYTe KpUTEpHjyMe MOTMHCA, cCMaTpa C€ IYHOBa)XKHOM
(hOPMAITHOM TIPETIIOCTABKOM 0JIOrpadCKOr 3aBEIITarba, A TAKO W CTABIbAC HHHIIHjana.
[ToTmuc ce craBsba Ha Kpajy TEKCTA KOJU MPEACTaBIba CAIPKUHY 3aBEITamka, jJep TECTATOp HA
Taj HAYWH MOTBPlyje 1a OHO IITO je U3HAJ MOTIHCA MPECTaBJba BETOBY MOCIEAHY BOJBY. 602

Pykormmnc kao ememenar Qopme omorpadckor 3aBemiTama CIOpPaH j€  Kao
orpannyaBajyhu Qaxrop cmobome tectupama. [lomazehm ox 3akoHcke Qopmynamnuje aa
oyiorpa)cKO 3aBelITame 3aBElITallall MOpa HANMUCaTH CBOjOM PYKOM, IMPOU3JIA3M Ja je

3aBermTanan cinobomaH y u30opy TEXHHMKE M CpejAcTaBa nucama. Kama je ped o TeXHUIH

MHcamka, OHa CBAKako Tpeba OMTH MpeJeBaHTHA ca CTAHOBHINTA (hopMe. %03 la 6u CBOjEepyYHO

”

NPENO3HAT/FUBUM IICEYAOHUMOM HJIHM ONIITEIIO3HATUM HamuMkoM ...”, IIpecynma Bpxosaor cyma CpoOuje, Pes.
2306/08 om  09. 04. 2009. http://www.poslovnibiro.rs/files/File/SUDKSA_PRAKSA/3.1.3.%20-
NASLEDNO%20PRAVO.pdf

% (TIpecyma Bpxosor cyma Cpbuje, Pes. 2488/96) http://www.poslovnibiro.rs/files/File/SUDKSA-
_PRAKSA/3.1.3.%20NASLEDNO%20PRAVO.pdf

%90 (Blagojevié, 1983), ctp. 256.

8% OakBo craHOBHIITE MpeoBIaaBa u y xomahoj mpasHoj Teopujn; Bumm: (Byphesuh, 2011), crp.
131; M. Mitié, ,,Svojeruéni testament*, Pravni zivot, 3-4 (1960), ctp. 9; (Markovié¢, 1981), ctp. 247; cynpoTHo:
S. Svorcan, Komentar Zakona o nasledivanju Srbije (Kragujevac, 2004)., ctp. 207.

802 YVkOmHKO MMa BHIIIE TUCTOBA, TIOKEIBHO j€ J1a CBAKHM JTHCT GyJie TIOTIHCAH, ali ako u3Meljy mucTosa
mocToju (pU3myIKa MOBE3aHOCT, OMHOCHO CAIpPKMHCKA ITOBE3aHOCT TEKCTa, OHJA e 3aBemTame ONTH TyHOBAKHO
U YKOIIMKO je moTnucan camo nocneamwu nuct. Vidi: (Kre¢ — Pavi¢ , 1964), crp. 203; (Purdevic¢, 2009a), crp.
857.

803 3acrymbeHa Cy pa3iMuMTA CXBATama y IOIVIEAy TEXHHKE MHCama. IIpeMa jelHOM, CXBaTamy
3aBeIITamkhe MOXKE OMTH HAIMCAHO W IITAMIIAHUM M IHCAHUM CJIOBHMMA, JIOK j€ II0 HEKHM ayTOpHMa 3a IHCAhe
CBOjepYYHOT 3aBelITarka HEOMXOHO MICakhe MICAHUM CIIOBUMA, KaKo O ce YTBpIHIa ayTeHTHYHOCT PYKOIHCA
(Ceopman, 2009), ctp. 47; CTaHOBHIITE O JOIMYIITEHOCTH MMHCAaFmHa TEKCTA 3aBEIITaa IITaMIaHUM CIIOBHMa
moTBphyje M mpakca: ,IMCama 3aBEIITAaoNa, KOpHIIheme INTAMIIAHMX WA NHCAHUX CIIOBa, HHUje OMmKe
NpOIKCaHa, yCIel Yera ce He MOXe NMPUXBATUTH 3aKJbydaK APYTOCTENEHOT Cyla JIa Ce CBOjEPYYHO 3aBEIITAE
MOpa Jia CauyMHH NUCAaHWM cioBuMa. OBO OrpaHMYCHE HE NPOW3JNIAa3d U3 LUTHUPAHMX onpenaba, Kojuma ce
MIPOITUCYjy TOCEOHH 3aKOHCKU YCIIOBH 33 OBY BPCTY 3aBelITama. [IpoBepa ayTeHTHYHOCTH TEKCTa 3aBEIITamba
MO)Ke OWTH W3BpILICHA U KaJIa je 3aBelITare MUCaHO LITaMIIAaHUM CJIOBHMA, Ia Ce MO OLEHH BpXOBHOr cyza He
HCKJbYUYyje MOI'YhHOCT Aa 3aBemTajiall CBOjy IOCIEqmbY BOJbY M3Pa3H CBOjEPYYHHM 3aBEIITAmEM HaIMCAaHUM
mTaMnaHuM cnoBuMa. CTora 3a IyHOBa)KHOCT CBOjepYYHOT 3aBEITamba HUje OJ] 3Hauyaja Ha KOM je3HKY, MUCMY
WA KaKBUM je cIoBrMa (TIFICAaHUM FUTH IITAMIIAaHAM) CaJpIKIHA 3aBellTama HanrcaHa, Beh je OUTHO Ja ce paau
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3aBeIlTake OWII0 MYHOBAXKHO JEIWHO je HYXKHO Jaa Oyle HamucaHO JIMYHO OJI CTpaHe
3aBEINTA0IA, HA HAYMH Ja CE MO YTBPAWTH ayTeHTHUHOCT pykomuca.’® HcroBpemeto,
OBaKBa 3aKOHCKa ojpenda HE HUCKIbydyje MOTyhHOCT mucama TEKCTa 3aBellTamba U
pa3NMYUTHM MEXaHWYKAM CpeICTBMMa NHcama (Ha padyHapy), jep 3aBemtTaian JHYHO
cauMmaBa TEKCT, KopucTehm comcTBeHe pyke. Hempenums3HOCT 3aKOHOAABLA y TOTIIEAY
JOMYIITEHUX CPEJCTaBa MUCAama TEKCTa OJOrpadCKOr 3aBelIaTama CTBapa HEJIOYMUIE Y
NPaBHO] TEOPHjH W TPAKCH, M YHOCH MPaBHY HECHTYPHOCT Yy TMOTJENy OCTBapHBamba
TeCTaMEHTapHe CJI000/1e MMyTeM OBe 3aBeliTajHe popme. Y ToM cMHUCITy, MOTYh U JOTYIITEHU
Ha4YMH cauylmbaBama 0Jorpadckor TectaMeHTa Mopa OuTH mpeuusHuje onapeheH, npu uemy
3aBemTaoly Tpeda mpu3Hatu ci1000ay u3bopa MeTona (M TEXHUKE) HEerOBOT CauyHibaBarba.
OBakBO pelIekhe cMaTpamMo OIpaBJaHUM Cca CTAaHOBHIINITA peasin3aliuje ciio0o1e TeCTupama u

OCTBapHBama MPaBHE CBPCUCXOIHOCTH OBE 3aBelTajHe (JopMe y JaHAIIHEM BPEMEHY.

Nmajyhu y BuIy TEXHOJOLIKM Halpelak M 3acTyIJbeHOCT MOJEpPHUX Cpe/cTaBa
MMcama y CaBPEeMEHO] KOMYHHUKAIU]JU, JOBOJU C€ Y MUTAmhE OMPaBIaHOCT (GOPMATHOMPABHOT
OTpaHWYaBaka TECTAMEHTAPHOT pACIOJIaraa 3aXTEBOM 3a CBOJEPYYHUM OOJHKOBAKEM
TEeKCTa 3aBelliTama. Y TOM CMHCIY, OJCTYHName OJ TPaAUIMOHAIHOI CXBaTama Ja ce
3amTUTHA QYHKITM]a 0J0TpadCKOr 3aBelTalkba HY)KHO MOPa OCTBAPUTH KPO3 KapaKTEPUCTUKE
pyKoIKca Kao MOTBPAE HEroBe ayTeHTUYHOCTH, CMaTpa ce ONpaBAaHUM. 3allTUTHA (QYHKIIN]a
oJiorpa)cKoT 3aBelTamkba OCTBApUBaja O ce Kpo3 ayTeHTU(UKAIN]Y CBOJEPYYHOT MOTIHCHOT
3aBellTaola kao ob6aBe3HOr eneMeHTa ¢opme. ApaXxuyHH OOJIMK OJorpadckor TecTameHTa
Mmopa ce de lege ferenda wagorpaauT kpo3 3akoHoM npeasulieny MoryhHoct kopurrhema u
CHIEKTPOHCKHX CpEACTAaBa 3a ICTOBO  caudmabame.’” CBako Ipyradmje pelickbe
Mpe/ICTaB/baio OM, MO HalleM MHIICHY, HEONpaBJaHO OrpaHHuYaBame ClI000/€ TecTupama,
jep Ou ce mpakTU4Ha cBpxa oJorpadcKor 3aBeliarTama J0Bela y TUTambe.

Jlatym cauumaBama 3aBelliTalkba HHUje o0aBe3aH ejleMeHarT Qopme, Kao IITO je Ouo
ciydaj npema CprickoMm rpal)aHcKoM 3aKOHUKY KOju je, mpBoOUTHO mpenBubhao u oOaBe3HO

: 606
MPUCYCTBO 3aBCUITAJHUX CBCAOKA Kao YyCJIOBA (I)OpMe. Haznauapame AaTyMa y 3aBCIITaAY

cMatpa ce MoXeJbHUM U3 OpojHUX pasziora (3a yrBphuBame Mel)ycoOHOT 0/1HOCa 3aBelITama,

0 ayTEHTUYHOM TEKCTYy OCTABHOLA Ca JaCHO HM3PaKCHOM HAaMEpOM CayHbaBamha 3aBEIITama, HAIMCAHOT H
TIOTITUCAHOT F-eTOBOM pyKOM...*, Bpxosru cyn Cpbuje y pememny 6poj Pes 3551/2007 ox 8. 05. 2008. ro.

804 BCC-Pe 964/2006, 24.V 2006, (Artuh — Byphesuh, 2009), crp. 167.

8% TTojemuuu ayTopu mpeIaxy aa ce Kao MoceGHa BPCTa onorpad)cKor 3aBellaTha yBeIe 3aBelIaTHhe
OTKYyLIaHO Ha padyHapy, y3 obaBe3aH nornwuc 3asemraona. Bunu: (Crojanosuh, 2011), cp. 212.

896 33 myHOBaXHOCT ycMeHe 3aBemTajue GOpMe 3aXTEBANO Ce MeT 3aBElITAjHIX CBEI0KA, O KOjHX CY
TpH MOpaja OUTH NUCTOBPEMEHO NpHUCYTHa, BUAM Wi. 436 Cprickor rpaljaHCKOr 3aKOHMKA; yHOpean ca wi. 84. crT.
2. 3akoHa o Hacnehusamy PC.
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3a OLCHY IHUTamba PCJICBAHTHUX 3a INYHOBAXXHOCT 3aBClITalkbad, Ka0 LITO CYy SaBGHlTajHa

607

CIIOCOOHOCT 3aBellTaola, c1o0oaHa Bojba UTH.)”  Ha momMeHyTuM aprymeHTHMa ce 6aszupa

pememe [IpenHanpra rpahaHckor 3akOHHMKa KOJUM C€ Mpeiake yBoheme aaTyma Kao
06aBE3HOT eeMeHTa (OpPME CBOJePYUHOT 3aBeITamba.

OBaj mpeyior pemema He cMaTpaMo IT0OpHUM. JacHO je Ja Ha3HauaBame JaTymMa nuMa
onpeheHnXx MNPEeTHOCTH M Ja j€ TOXEJbHO, alh Ce TOCTaB/ha MUTAKE OINPABJIAHOCTH
OoTrpaHWYaBama CJI000/I€ TEeCTHpama IPOMUCUBAKBEM HHEroBOr HaBohema Kao oOaBe3HOT
eremMenTa (opMe Ko cBojepydHor 3aBemTama.’’’ IToBpX cBera, HasHAuaBame NATYMa Ha
CBOJEPYYHOM 3aBEIITalky HU]jE TapaHIlfja MpaBHE CUTYPHOCTH, C 003UPOM JIa O3HAYEHU JaTyM
moxe Gurr morpeman.®® M3 THX pasmora cMarpamo jga O IPOIMCHBAEM aTyMa Kao
obaBe3Hor enemeHTa ¢Gopme oJorpad)CKOr 3aBemTaka OO  HApYIIEH TPHHITUI
MIPONIOPIIMOHATHOCTH W3Mel)y TPOMTUCAHOT OrpaHIuYeha clI000/1e TeCTHpama U CBpXe Koja ce
HBErOBUM MpONHUCHBameM ocTBapyje. OTyna ce YMHU MPUXBAaTJbUBUJUM J1a, IO YIJeay Ha
MojeZIMHa CaBpeMEeHa 3aKOHOJABCTBA, HAa3HAYaBame JaTyMa KOJ[ CBOJEPYYHOT 3aBEUITama
HeMa KOHCTHTYTHBHH 3Hauaj, OCHM Y CiIy4ajeBUMa KaJia je yTBphUBame JaTyma peleBaHTHO
3a TMYHOBAKHOCT 3aBelTama (HIp. 3a yTBphUBAmE IMOCTOjar-a 3aBEIITajHE CIIOCOOHOCTH
TECTaTopa y MOMEHTY CauyHMibaBama 3aBEIITama), a JaTyM Ce HE MOXE YTBPAWUTH Ha JIPYTH

HaLII/IH.Gll

2) IIucMeHO 3aBemITam€ Mpe/l CBeAOIHM (aJ0rpad)cKo 3aBellTambe)

Anorpadcko 3aBemrame (testementum alografum) je oGmuk TecrameHTa KOju je
[I03HABAJIO jOII PUMCKO MpaBo, Kao Bapujanty (testamentum per aes et libram). Osa

TecTaMeHTapHa (GopMa TOTOBO Ja HHUje 3aCTYIJbeHa y YIOPEAHOM 3aKOHOJABCTBY, OCHUM Y

612

nojenuHuM apxkaBama (Ayctpuja, Mabhapcka, 3emibe 6usiie COPJ).”"“ Paznor merose crnade

34CTYIIJbEHOCTHU je BCJIINKa MOl"yrlHOCT 3J10yn0Tpe6a, Kao ciaba CTpaHa CBUX IIPpHBATHUX

3aBeIlTajHUX dopmn.**?

87 Takolje ce HasHAUaBamEM JaTyMa ,[IOCTAaBJ/bA jaCHA TpaHMIA n3Mel)y Hampra 3aBemTama ©
MTOCTIeIEH-€ BOJBE 3aBEIITA0Ia Ka0 KOHAYHOT ¥ BOJBHOT akTa®. (AmTnh — bammaoar, 1996), ctp. 323.

898 3a MyHOBA)KHOCT CBOjepYdHOI 3aBElITama HYKHO je Ja Ce y HmeMy HA3HAYM NaTyM Kaua je
caunmeHO (anTepHaThBa) Wi 2678 c1. 2, HampTa rpalhanckor 3axonuka PC.

899 Cymporro Bummkox: (Antuh — Bamurosar, 1996), crp. 323.

810 (Purdevi¢, 2009a), ctp. 861.

81 OpakBo pememe je mpuxsaheno y HemaukoMm npaBy (§ 2247 (5) BGB), a ox 3emaa Gusine COPJ
npeasulha ra npaso Permy6muke Cprcke (,,Cit. rmacuk PC*, 6p. 1/2009); onmmpauje Buan: (Purdevi¢, 2009a),
ctp. 859-862; Cymporao: N. Stojanovi¢, 'Prednacrt Gradanskog zakonika Republike Srbije i nasledivanje,
LXII,', Zbornik radova Pravnog fakulteta u Nisu, 62 (2012), ctp. 196.

812 By onmmpruje moxHacios L, IIpuBatHe 3aBelnTajie popMe Y YIOPEIHOM HpaBy.*

813 (Markovi¢, 1981), ctp.248.
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Anorpadcko 3aBeniTame je peloBHA U MPUBAaTHA 3aBelTajHa opMma Koja ce cacTaBlba
TaKO INTO 3aBEINTANaIl MpeJ JABa MCTOBPEMEHO IMPHCYTHA CBEJOKA CBOjEPYYHO MOTIIUCYjE
YHAIpea CacTaB/beHO NMHCMEHO, H3jaBJbyje Jla Ta je MPOYWTa0 M TMPHU3HAje Ta 3a CBOJY
nocenmy Bosby." ™ Mako npeo6utHO HoMupaH y CprickoM rpaljaHCKOM 3aKOHHKY, H3MEHAMa
M JomyHama oBOT 3akoHa u3 1911. roguHe oBaj oOnmWK 3aBemiTama OWBa YKHUHYT, Ja Ou
3akoHoM o HacnehuBamwy u3 1955. roaune 6MO IOHOBO YBE/IEH, M 33/Ip>KaH y CBUM HapeIHUM
penaknujama oBOT 3akoHa. [IpBOOMTHO je caummaBame anorpadcKor 3aBelITama MOTJIO Ja
OyJe MOBEPEHO caMoO JIPYrom Jmuy,615 na Ou dopmynanuja Ouna M3MemEHa Y 3aKOHY O
HacnehuBamwy u3 1995. ronuHe, Te ce OBaj yCIOB €KCIUTMIIUTE HE HABOJU (IITO MMILIAIIMPA
MOryhHOCT cauynmaBama ajnorpadckor 3aBemTama O]l CTpaHe OWJI0 KOT JIMIA, 1a U CaMorT
3aBemTaoua).616 3a pasnuKy O] CBOJUX MPETXOJHHMKA, MOpE] H3jaBe KOJOM 3aBellTajial]
MOTBphyje Ja je 3aBelITamkbe BeroBo, npeMa Bakehem 3akoHy o HaciehuBamy je, Kao yciioB
dbopme, mpeaBuleHO 1@ 3aBemITaNal MOpa HM3jJaBUTH M Ja je YIO3HAT ca CaapKHHOM
3apemTama.’’’

Jlakie, OCHOBHH eJeMEHTH (opMe Koja anmorpad)CKor 3aBeliTama Cy: MUCMEHa
penakiyja  OCTaBUOUYEBE  TMOCIEIE  BOJbE, MOTBpHUBAKE  HCHpaBe, MPUCYCTBO
TECTAaMEHTAPHUX CBEJOKAa. 3aBElITalkeé MOXKE OWTH CayMmbeHO Ha OWIO KOju HayuH,

%18 11Ito ce

MEXaHUYKH (PYKOM) WJIM €JIEKTPOHCKHM CpPEACTBHMA TMHcama (IyTeM padyHapa).
THYE TIOTIHCA Kao ejaeMeHTa popMe, 3aKOHOIaBall He TPEIU3upa CBOJCTBA MOTIHCA KAaKO OH
3aBelITalke OWIIO MyHOBaX0. Y MPaBHOj TEOPUjU 3aCTYIJbEH j€ CTaB Jia MOTIHC MOpa UMaTH
CBOjCTBA Ka0 W KOJI CBOjEPYYHOT 3aBEIlTama, jep MPEICTaBba JI0Ka3 ayTeHTHYHOCTH M KOJI
oBe 3aBemrajue dopme.’® V mpuor mmpe croGoge TecTHpama rOBOPH UHMECHHIA Ha he
MOTITUC Kao OWTaH eneMeHat ¢popMe OUTH BaJIUIaH YKOJIMKO je 3aBeIlTaial] ycie ] GU3nIKHX
HEI0CTATAKA KOPUCTHO HIIP. BEIITAYKY PYKY. *2

Akt moTBphuBama TectameHTa (nuncupatio) moapasymeBa ga je Beh cauMECHO

IIMCMCHO KOjC CaIp’KU MOCJICABY BOJBY 3aBCIITAOLIA U [a je 3aBCIITalIal] HSj&BPIO opea aBa

HCTOBPEMCHO NPUCYTHA CBCAOKA Ia je YIIO3HAT Ca BETOBOM CAIPp’)KUHOM U 1a je TO BETroBa

814 . 85. 3akona o Hacielhusamy PC.
®1° 4y 64. 3akona o HaciehuBamy U3 1955. roquue u . 69. 3akoHa o HaciehuBamy U3 1974. romue;
816 41, 85. 3akona o HacnehuBamy PC.
zg Ibidem. Bumu: npecyny BpxosHor cyna Cp6uje, Pes. 2413/2004 ox 20.10.2004. roause.
Ibidem.
819 (Crojanosuh, 2011), ctp. ; (Byphesuh, 2011), 2011, ctp. 133, (Kre¢ — Pavié, 1964), ctp. 205.
820 (Kre& — Pavi¢ , 1964), ctp. 205.
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nocrenma Bosba.’”t OTyxa je mpepyciioB MyHOBAKHOI HACTAHKA OBE BPCTE 3aBELITAMbA A
3aBeIITAIAL 3HA Jia YATA O [HILE, U Ja [O3HAje je3HK Ha KOjeM j¢ 3aBELITAtbe CaunmbeHo. 22 Y
TOM CMUCITy, OBY 3aBEUITajHY (pOpMY MOXKE CAYMHUTH CaMO MHCMEHO JIMIIA KOje UMa 04yBaHO
qyJ0 BUJA, KaKo OW OMO y CTamy Ja HEMOCPEAHO YTBPAU CAAPKHHY HCIPaBE KOjy TPU3HAjC
K0 CBOjy MOCIe/EbY BoJby.*%® 3aBerTaoueB MOTIHC MOpPa CTjaTH Ha KPajy TEKCTa, a OTOM H
MOTIIMCH 3aBEIITAjHMX CBEAOIM, KaKo C€ HAKHAJHO HEe OW MOrja MemaTh CaAp>KhHA
3aBelliTalka OJf CTpaHe Tpehux HecaBecHUX ma.?* Ceenomm Mopajy OUTH HUCMEHH,
CcrocoOHU Jla ce MOTIHIIY U J1a Pa3yMejy Je3uK Ha KOjeM je 3aBelITaliall MpU3Ha0 KOHKPETHY
WCTpaBy 3a CBOje 3aBEUITale, MPH 4YeMy HE MOpajy OHTH YIMO3HATH ca CaapKUHOM
sapemTama.’> HhbixoBa (GyHKIHja OTIena ce y ToMe mTo he MoCBeI0UNTH J1a je 3aBelTanal
MOTBPANO HAIMCaHy HWCIPaBy Kao CBOje 3aBEIITame (MOCIEABY BOJBY) M OBY HCIPaBY
CBOJEPYYHO TIOTITHCAO. 626

HcToBpemMeHo mpHUCYTCBO CBEIOKA cMaTpa ce 00aBe3HUM elIeMeHTOM (opme, Tako aa
ce JocIeHuM cripoBol)emeM mpuHIunma Unitu actu macroju 06e30eauTn Behu crerneH mpaBHe
curyprocti.’’’  OBakBO pelleme CMaTpaMO ONpABJAHHM ca acleKTa OCTBapUBamba
3aBemTUTHE GyHKIM]jE popMme, yume ce 3arpaBo, GopMaTHO OrpaHHYaBa CJI000/1a TECTUPabA,
M Ce OCHUTypaBa ayTEHTHYHOCT 3aBEIITama KOja TOBOPH y MPIJIOT peanu3ainuje ciaobdose
TECTHpama.

I‘IPIH;GHI/II_[a Ja anorpa(bCKo 3aBeIlITalbe MOXKE OUTH CAauUELEHO Ol CTpaHe 0110 KOr

JuIa, Jakiie 3aBElITa0YeBOr CPOJIHUKA HIIM JIUIA KOje Ce KacHHje jaBJba Y CBOJCTBY CBEJIOKA,

621 33 0By BpCTY 3aBeINTarba HUjE HEONXOAHO Ja je y HeMy KOHCTATOBAHO Ja je 3aBellTanar] HCTO
MpoYnTao, Beh je HEeOMXOIHO a je 3aBemTajial] Ipe] [Ba CBeNOKa W3jaBHO Ja je 3aBeITamke IPOYUTao,
Buau: Hpecyz[y Anenanunonor cyna y beorpany y npecyau 6poj I'x 12190/2010 ox 15. 09. 2010. rox.

3a myHOBa)kaHa HACTaHAK 3aBElUTara HEOMXOIHO je Jla 3aBeliTajal hMa O4yBaHO 4YyJIO BHAA,
OIHOCHO Ja je y moryhHocTH na npounta 3aBemTame (Kre€ — Pavi¢ , 1964), ctp. 205; (Ctojanosuh, 2011), ctp.
214; Bumgu:IIpecyny OkpyxHor cyaa y Hauky 6poj I'x 1747/06 ox 20. 12. 2006. rox.

823 (Tpuunnh, 4 / 2016), ctp. 1258, 1259.

624 (Anrnh — BanmnoBar, 1996), crp. 326.

625 Byym: (Blagojevié, 1983), crp. 258.

826 17 presuda Apelacionog suda u Novom Sadu, br. Gz 2282/2014 od 26. 02. 2015. god., Intermex.

827 TIncMenn TecTaMeHT Tpesl CBEJOIMMA HUje MyHOBAKAH aKO MPHIMKOM [aBarha H3jaBe 3aBelITaona
JIa je TO ’EroB TECTAMEHT M ITOTIIMCHBAKa UCTOI HUCY OWlla IPUCYTHA HCTOBPEMEHO 00a CBEIOKA TECTaMEHTa
aKo ce MCTOBPEMEHO Ha TECTAaMEHTY OHM HHCY moTmucaid. CBe TO MpeicTaBiba JeTUHCTBEHY NPaBHY pagby Y
MIPOCTOPHOM W BPEMEHCKOM CMHCITY TIOLITO CBEIOLM TOTBPHYjy ayTEHTHYHOCT IMOTHHCA TecTaTopa M HEroBe
n3jaBe Ja UCIpaBa Kojy MOTHHCYje MPEICTaBba HEroBy MOCIENbY BOJbY — TECTAMEHT, JOK caMa CaApKHHA
TecTaMEHTa He Mopa OMTH IT03HaTa TecTaMeHTaTHUM cBenonnmMa. (Bpxosru cyn Cpbuje Pes. 6p. 1255/05 ox 27.
12. 2005. rogune); Bugu: Ipecyny OxpyxHor cyna y Hauky 6poj Ik 1747/06 ox 20. 12. 2006. rox.
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ocTaBjba 0CTa mPOCTopa 3a 3imoymorpee.’?® TIpucycTBo cBemoka Huje rapaHmmja na he
3aBelITa0y4aBa MOCIeAkba BOJba OUTH CI000IHO M3paKeHa, a MOCTOju MOTYRHOCT ¥ HlbUXOBOT
JTaXHOT CBeAOYCHA. Takole, moTmuc 3aBemtaona je moryhe danrcudukoBaTH, Tako 1a ce
3amTUTHa (yHKIHMja OBe (GoOpMe MOXE IOBECTH y IHUTAaWmE, IITO je TeHepaiHa ci1abocT
MPUBATHUX 3aBEIITAjHUX (OPMY y OJHOCY Ha jaBHE KOJA KOJUX je CTENEH OCHTypama
AYTEeHTHYHOCTH 3aBCIITaa W MPABHO PEJICBATHE MOCICAHEC BOJHE 3aBELITA0NA HA 3HATHO

BHIICM HUBOY.

MelhyTtumM, Kako ce caurmbaBamke OBOT 3aBEIITaka Y TEXHUYKOM CMUCITY Hajuemnrhe
IoBEpaBa aJBOKaTy, OBa 3aBelITajHa (hopMa je yecTo 3acTylsbeHa y npakcu. Mmajyhu y Buny
MIOMEHYTE HEJOCTAaTKe ajorpa)CKOT 3aBelITama, y aKkTYyeJlIHO] pedopMH HACIEAHOT IpaBa
HEOITXO/IHO je TI0jeJIMHE €JIEMEHTE OBE 3aBeITajHe popMe mpernusnnje neuHncaT Kako ou
ce o0e30emuia BEPOIOCTOJHOCT TOCIEIHE 3aBEIITA0YEBE BOJbE M3]JaBJHEHE OBUM IMyTEM. Y
TOM CMUCIY TpeOano OM MOMYyHHTH 3aKOHCKE OApea0e KOoje ce OJHOCE Ha OBY 3aBEIITajHY
dhopmy npenu3uHUjUM, oApehuBameM CBOjcTaBa MOTHHCA 3aBemTaona. [loTnuc, kao jenuHu
JI0Ka3 ayTeHTUYHOCTH, MOpa OUTH CBOjepyyaH, y3 Ha3HauaBame MyHOT UMEHA U pe3uMeHa, a
T0XKEJBHO j¢ ¥ HAa3HAYABAF-C OCHOBHHX II0JATAKa W3 JM4HE ucrpase.®” HasHauaBme qaTyma
U MecTa cauMibaBama 3aBelliTalkba Ou Tpebarao MOMEeHyTH Yy BuAy mpenopyke. [lomenyra
MOOLITPaBHa (POPMATHONPABHUX YCIOBA MYHOBA)KHOT HAcTaHKa alorpad)CKor 3aBellTama
MOTIIYHO Cy OIpaB/JaHa ca CTAaHOBHILTA MpaBHE CUTYPHOCTH, MPHU YEMY JoMalllaj ciioboje

TecTUpama He OM OMO 3HaYajHUje TUMUTHPAH.

b) VCMEHO 3ABEIITAKE

YcMeHo 3aBelliTame IMpeAcTaB/ba HM3Y3€THY 3aBellTajHy (GopMy Koja ce MOXKe

CaUMHUTHU CaMO Yy HU3Yy3€THUM OKOJIHOCTHUMA, Kala HI/Ije Moryhe CaYMHUTHU PCAOBHY (I)OpMy

3apemTama.”’ YCMeHO 3aBelNTame MMa APYry IpaBHY TPAAMIHjy Y CPICKOM IpaBy. Y

CprickoM TpaljaHCKOM 3aKOHHKY OHMIIO je PerylHMCHO Kao peloBHa 3aBemTajua dopma.’’

Mehytum, 300r yecTux 3noynorpeda, 3akoHom o usmenama u oonynama oo 24. maja, 1911.

628 Kako ce pajy 0 jeHO] BPCTH TEXHIUKOT MOC/A, 33 MYHOBAKHOCT 3aBEIITarba Hije OJ] 3Hadaja KO

j€ CauMHMO TEeKCT 3aBelITama, IIa TO MO)Ke OWUTH U JIUIIE KOj€ je 3aMHTEPECOBAHO 3a CaIP)KUHY 3aBeIlTama, a U
nne xKoje he kacHuje ONTH CBEIOK caunmbaBara 3aBemTama.” (13 npecyne AnenanuoHor cyga y HoBom Cany,
6poj I'x 205/2014 ox 17. 09. 2014. Tox.).

629 (Crojanosuh, 2007), ctp. 209, 210.

630 (Anti¢, 1983), ctp. 354; (Kre¢ — Pavi¢ , 1964), ctp. 222,

831 41, 436. Cprckor rpaljanckor 3akoHuKa (Tpe H3MeHa o 24. maja, 1911. rox.).
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200uHe YCMEHO 3aBellTame OMBa HOPMUPAHO KAa0 BAaHPEJHO U MOTJIO CE CAYMHHUTU CaMO y
BaHPEIHUM OKOJHOCTHMA (32 BpeMe paTa, I0IuIaBa, enueMuja) Kaja 3aBelTaial Hije Morao
CAUMHUTH HCMEHO 3aBeluTame.’’ 3aKoH o HaciehuBamy w3 1955. HOpMHUpa ycMEHO
3aBEUITabe Ka0 M3y3eTHY 3aBEIITajHy (OpMy KOja c€ MOXKE CAuMHHTH MpPE] JBa CBEIOKA Y
M3y3eTHHM OKOJHOCTHMA, ckpahyjyhi pok Bakema 3aBellTama Ha TpHIeceT JaHa. > OBaksa
HOpPMAaTHBHAa KOHCTPYKIIMja YCMEHOT 3aBellTama IMpey3eTa je M y CBHM KAaCHUJUM
penakiyjaMa 3akoHa O HaciehuBamy y CPIICKOM TIpaBy, C THM IITO je 3aKOHOM O
HacnehuBawy u3 1995. roauHe mnpenBuheHO HCTOBPEMEHO NPUCYCTBO TPHU 3aBellTajHA
CBEJIOKA Kao yCIJIOB (1)0pMe.634

3a MyHOBa)kaH HACTaHAK YCMEHOT 3aBEUITara HEOMTXOAHO j& KyMYJIATHBHO UCITYHCHE
nmoceOHuX ycioBa (popme (MOCTOjamhe M3Y3eTHUX OKOJHOCTH, UCTOBPEMEHO MPHUCYCTBO TPHU
3aBeIITajHa CBeJIOKa).635 3a 3aBemTajHE CBEIOKE BaKe OMIITAa IMpaBUja KOja BaKe U KOJ
OCTaJIUX 3aBEIITajHUX (1)0pM1/1.636 Nmajyhu y Buay cnenuduyHOCT OKOJTHOCTH Yy KOjUMa ce
cauMmaBa OBa 3aBemITajHa (opMa, MPaBWIO O PETATUBHO] HEMOJOOHOCTH TOjEAMHUX
KaTeropja JuIla Kao 3aBEHITajHMX CBeIOKa (CpOJHHMKA 3aBelmiTaolia 10 oapeheHor cremeHa
cpozcTBa, OpadHOr nApyra WTA.) Koa oBe Qopme ce He an/IMeH,yje.637 OBakaBo peniemhe
JOTIPUHOCH LIUPO]j CII0O0IU TECTHpakba, a MPOTUBTEXKA Y KOPUCT MIPaBHE CUTYPHOCT MOCTHIKE
ce MPOIKCHUBAKEM MpaBUJja Ja 3aBEUITAJHU CBEAOLU U HUXOBU CPOJHUIM U CYNPYKHULIU HE
Mory crehi GHIIO KaKBy KOPHCT 110 OCHOBY TOT 3aBEIITAEbA.

3a IIYHOBAXXHOCT YCMCHOI' 3aBCLITalka 3aKOHOAaBall Hpoanyje Kao 00aBe3HO

: 639
HUCTOBPEMECHO IMPUCYCTBO TPHU 3aBCIITajHa CBEAOKA. OBako IMOOHITPCHU 3aXTCBU (bopMe KOJ

832 V(0B MyHOBAXKHOCTH OBOT 3aBEINTArba OHO je MPHCYCTBO JBA CBEIOKA KOja Cy CIOCOOHA ja
n3jaBJbeHy BOJbY 3aBEIITAOIA ,,IPHME K 3HAKY “ U Mpel CyJOM MOTBPAE, IO 3aKIETBOM. TeCTaMeHT je BaXXHO
TPH Mecela of MpecTaHka omacHocTH, Wwi. 447. Cprckor rpahanckor 3akonuka, I'. Hukeruh, 30mpka 3akoHa
(u3Bon). Beorpan, 1927.

83 1. 70 cr. 1 3akona o Hacaehusamy ®HPJ u3 1955. rox.

8 gy, 110 cr. 1 3akona o Haciehusamy PC.

8% |hidem. ,,Usmeno zavestavanje je nistavo ukoliko poslednja volja nije izre¢ena pred tri istovremeno
prisutna svedoka i ako nisu postojale izuzetne prilike koje nalazu i opravdavaju tu vrstu zaveStavanja. Oba
uslova su kumulativna i odsustvo jednog od njih je dovoljan razlog za niStavost usmenog zavestanja“, vidi
presudu  Vrhovni sud Srbije, Rev. br. 3059/01 od 04. 04. 2002. godine), http://www.-
poslovnibiro.rs/files/File/SUDKSA_PRAKSA/3.1.3.%20NASLEDNO%20PRAVO.pdf

6% TIpema NOBUTHBHMM NpPONMCHMA, 3aBEIITAjHH CBEJOLM MOpAjy OMTH IyHOIETHH, IOCIOBHO
CIIOCOOHM M J1a pa3yMejy je3sUK Ha KOjeM je 3aBellTaiall W3jaBHO CBOjy IOCIEAl’Y BOJBY (HE Mopajy OWTH
MMICMEHN) 1 1a Oyay y cTamy Aa NOTBp/E UASHTHUTET 3aBemTaona, wi. 112. 3akona o HaciehuBamwy PC.

%87 4y, 113. 3akona o macnelupamy PC; Bumu: (AxTuh — Banmuosar, 1996), crp. 368.

838 By, 160 cr. 3 3akona o Hacnehusamy PC.

9 4. 110 cr. 3 3akona o Hacnehusamy PC. TIpema panmjem 3akony o Hacnehusamy ®HPJ u3 1955
—un. 78 (3akon o HacnehuBawy @HPJ (,,Cyx6enn muct ®HPJ, 6p. 20/1955 u ,,Cayx6enu muct COPJ“, 6p.
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YCMCHOTI' 3aBCHITAba YCMCPCHU CYy Ha OCUTYpalmkbEe ayTCHTUYHOCTH 3aBCUITA0YCBC IMOCIICIHC

640
VY mpusor TectamMeHTapHe ci1o6ojae

BOJbE U OCTBApHBAKC HHETOBE 3AIITUTHE (YHKIIH]E.
rOBOpUM CTaB IpaBHE [OKTPHHE Ja C€ OJf MpaBWJia O MCTOBPEMEHO] HPUCYCTHOCTH
3aBEUITajHUX CBEOKA MOXKE OJICTYIHTH Y U3Yy3E€THHM CIly4ajeBHMa, OH/a Kaja je, ¢ 003upoM
Ha CHEIM(PUIHOCT OKOJTHOCTH, HeMoryhe 00e30e11uTH ’BbUXOBO HCTOBPEMEHO HpI/IcyCTBO.641

HecropHo, f1ociieHO MOmTOBamke MPHHIKIA, UNItus actu koj oBe GopMme 3aBelTama
UMa oOIpaBJambe Kao MexaHu3aM y (QYHKIHJU OCTBapHBama (OpMajIHONpPABHE BaJbaHOCTHU
3aBellTaoueBe BoJbe. Mel)yTHM, OHO IITO c€ MOKE MOCTAaBUTH Kao CIIOPHO jecTe MOTYhHOCT
ETOBOT HUCIYHEHa CIpaM pPEaTHUX OKOJHOCTH, IITO JOBOJIU y THUTAKE peau3alu]jy
cio0oie TeCTUpama MyTeM oBe (hopme, Ia CaMUM TUM B CBPCUCXOTHOCT came popme. Otyna
CMO MHIUBCHA Ja HCTOBPEMEHO TIPUCYCTBO CBHX 3aBEIITajHMX CBEJOKA Kao YCIIOB
MIYHOBAKHOCTH YCMEHOT 3aBellTalka HEMOTpPeOHO MOoIllTpaBa OBY 3aBeUITajHy (Gopmy u
OoTeXXaBa pean3aliijy ciao00/ie TeCTUpama y W3y3€THUM OKOJHOCTHMA. Y OJlakaBamke OBOT
MIpaBHJIa MOTJIO OM Ce OCTBApUTH KPO3 HEroBO JICIMMUYHO CIIpOBOheme, Tako mrto he ox Tpu
3aBelliTajaH CBeJoKa OUTH JTOBOJAHO MCTOBPEMEHO MPUCYCTBO JBa cBeqoka. Cmarpamo ga ce
peanu3anmja cio0oae TeCTHpama yCiel JelioBamka HW3Y3eTHHX OKOJIHOCTH OCTBapyje
MIPOMMCUBAKBEM HUXOBOT MPUCYCTBA Ka0 00aBE3HOT eleMeHTa opme, a OpoJHOCT CBeA0Ka Ou
Tpebasio na Oyne oxapeheHH TapaHT ayTeHTHYHOCTH 3aBEIITA0UYEBE BOJHE M IIPaBHE
CUTYPHOCTH NMPUJIMKOM YTBphUBama caJpKUHE MOCIEIHE BOJbE TECTaTOpa.

OHO MmTO MOXE IMpeAcTaB/baTU NPOOJIIEM y CYICKO] MPAKCH jEeCTe HEMOCTOjambe
MpaBHUX IpaBWia y MOTJIeAy YTBphUBame peleBaTHE CaApKUHE MOCIEAE 3aBEIITA0YEBE
BOJbE KaJla CE H3jaBe 3aBEIITAajHUX CBEJOKA y MOTJEAY Caap>KWHE YCMEHOT 3aBelliTarba He
MOKJIanajy, OJJHOCHO KaJ Cy IPOTUBYpPEUHE, IITO MOXE OWUTH Mocienuia apyrayvjer HaunHa
MouMama M3jaBJbeHE MOCIeAmhe BOJbE 3aBemTaona. Ha Taj HaumH ce Yy 3Ha4yajHO] MepH
JOBOJM Yy TMUTamkEe pealn3aluja TOCIeAlhe BOJbE 3aBElITaolla 4YHja je IMYHOBAXKHOCT
yCJIOBJbEHA MOAyAapHOUINY M3jaBa 3aBEITajHUX CBEIOKA Y KOHKpeTHOM ciy4ajy. [lonasehu

o Hauena favor testamenti, cmaTpamo Ja cBaka HEMoOIyIapHOCT H3jaBa 3aBEIITAjHIX CBEI0KA

HC Tpe6a camMa 1o cebu Ja TIOBJayd HHUINTABOCT 3aBEIlITama. Y TOM CMHUCITY Tpe6a

42/1965 u 47/1965), xao m 3akony o HacinehuBawy CPC w3 1974. (wr. 73), 32 MyHOBa)KHOCT YCMEHOT
3aBeliTama OWIIO je HEOIXOHO MIPHUCYCTBO JiBa 3aBEIITajHA CBEIOKA.
80V mpaBHOj TEOpHjH Cy 3aCTyIUbeHA MHILbEHA 1a KOJ YCMEHe 3aBemTajae opMe MPHCYCTBO JBa
3aBelITajHA CBEAOKA NPEACTaB/ba OO0JbY 3aKOHCKY CONYIH]jy, jep je OBaj yciuoB (GopMe Yy H3Y3eTHHM
OKOJIHOCTHMA 4€CTO TEIIKO ocTBapspuB, ( Bumuh Tpuunuh, 2017), ctp. 427.
841 (Anti¢, 1983) c1p. 357; (Cropuan, 2009), ctp. 68.
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npensuaetu de lege ferenda ma Ou m3jaBe 3aBerTajHUX CBEIOKA Tpebao aa ce MOKIAnajy y
norieny OWTHUX THUTama, JAKiIe OHMX KOja Cy peJeBaHTHA 3a IYHOBA)KHOCT YCMEHOT
3apemTama.’”’ VKOIMKO MOCTOje HENOAyIapHOCTH y TOM CMHCIY, 3aBelITame he OHTH
HumTaBo. OBakBO peliee ce JAOHEKIe YMHM HEONMpPaBJaHWM Ca CTAHOBHIITA peaHn3alvje
co0o/ie TecTHpama, aJli je HEOMXOJHO 3apaj] OCUTypama IpaBHE CUTYpHOCTH. [[Ba on Tpu
3aBelITajHa CBEJOKA MOTY JIAKO JIOTOBOPHO PEXHPATH CAIPKUHY YCMEHOT 3aBellaTama Koja
HE OJroBapa CTBAapHO] BOJHH 3aBEIITAOIA, Ma C€ O CIO0OAU TEeCTHUpama y TOM CiIy4ajy He
MO>K€ HH TOBOPHUTH.

Kana je peu o ,,u3y3eTHUM NpUIMKHMA* KaoO YCJIOBY IOJl KOJUM CE€ OBO 3aBEIITaHE
MOXK€ IMYHOBa)XHO CAuMHUTH, Yy IPABHO] TEOPUJU U MPAKCU j€ CIIOPHO KaJa j€ OH HCIIYH-EH.
Hawwme, 3ak0oH He mpenu3upa ITa ce Mo U3y3eTHUM IMpHiINKamMa Moipa3yMeBa, HUTH ce OHE
naBojie exempli causa, Beh ce mpenymira cyay Aa oBaj MpaBHHM CTaHAAp] KOHKPETH3Yje Y
CBaKOM TIOjeIMHAYHOM clIyuajy — questio factis.®*® Cyn, maxie, Bpum mpoueHy oKoIHOCTH
CBaKOT TIOjeJIMHAYHOT CJIy4aja ca IHJBEM Ja YTBPJW Ja JIM MOCTOjH y3podHa Be3a m3Mehy
OKOJIHOCTH y KOjUMa C€ Hajla3uo 3aBellTalall Y MOMEHTY YCMEHOT H3jaBJbUBamba MOCIEIHE
BOJhC W HEMOTYNHOCTH caunmaBama MHUCMEHE 3aBemTajHe (opme, OJHOCHO, Jla JIU je, C
003UpOM Ha HHHUXOBO JCJIOBamke, TMOCTOjaJla CTBapHa HEMOTYNHOCT Kopulihema Jpyre
3aBeITajHe q)opMe.644 645

Nmajyhu y Buy MOTYhHOCT yKer WiM IIHUpEr TyMadewma CTaHjaapiaa ,M3y3eTHOCTH
Ka0 KJbyYHE OJJIMKE OKOJHOCTH Y KOjUMa C€ MOKE€ CAUMHUTH YCMEHO 3aBelITame, Y CYACKO]

IIpakCu Cy 3aCTYIJbCHHU PaA3JIMYUTH CTAaBOBU Yy IMOTIJICAY AOIYIITCHOCTH OBC 3aBemTajHe

82 (Amutnh — BammuoBar, 1996), ctp. 358. BHan:IOCTOjambe H3Y3eTHAX MPUIMKA KOje C